Keith Walsh - One flew over the Judges’ nest - sigha less paternalistic attitude to mental
health law in the Superior Court8n examination of recent successful and unsucceskfu
superior court applications in the mental health lav area, including the decisions in
“S.0.” and “X.Y”. Irish Mental Health Lawyers Association seminar{dber 2013

Introduction- the low (or high) point of Judiciahférnalism

Following the decision of the Supreme CourEid v Clinical Director of St. Vincent's
Hospitalon 28" May 2009, the volume of cases taken to the HigarCa relation to the
Mental Health Act, 2001 reduced considerably. Onth® most quoted passages in
subsequent High Court cases is from EH and is|ksve

Mere technical defects, without more, in a patigetention should not give rise to a
rush to court, notably where any such defect cahas been cured — as in the present
case. Only in cases where there had been a grasseatif power or default of
fundamental requirements would a defect in an eageriod of detention justify
release from a later one

In some cases, the preceding sentences in Ke&npgdhement are included:

These proceedings were initiated and maintaineguely technical and
unmeritorious grounds. It is difficult to see inathvay they advanced the interests of
the applicant who patently is in need of psychtatare. The fact that s. 17 (1) (b) of
the Act of 2001 provides for the assignment byCinamission of a legal
representative for a patient following the makirigan admission order or a renewal
order should not give rise to an assumption theggal challenge to that patient’s
detention is warranted unless the best interesthepatient so demand.

Dr Darius Whelan in his bodkental Health Law & Practicepoints out that Kearns J.

made these comments following his finding thatdage in question was a moot and this may
be a reason for the harshness of his language.i2taif was concerned that this paragraph
would deter legal representatives from bringingli@ppons under article 40 even where

there is a strong case to be made. He was ridgha toncerned. Kearns J.Ei set out the
Supreme Court’s view on how the 2001 Act shouléanberpreted as follows:

Any interpretation of the term in the Act mustifeimed by the overall scheme and
paternalistic intent of the legislation as exemedfin particular by the provisions of
sections 4 and 29 of the Act. Such an approachtespretation in this context was
approved by this Court in the course of a judgnuesiitvered by McGuinness J. in
Gooden v. St. Otteran’s Hospital [2005] 3 I.R. 64ffen, in relation to s. 194 of the
Mental Treatment Act 1945 she emphasised that pgsiwe construction of the
section was appropriate, stating at pp. 633 t0:634



“In interpreting s. 194, therefore, it would in miew be right to consider the
purpose of the Act of 1945 as a whole....

At first reading the wording of s. 194 appears claad unambiguous. If,
however, it is interpreted literally as providing absolute right to physical
release from the hospital and as preventing anyafiskee machinery of s. 184
or the making of a reception order while the patiarstill in the hospital, the
logical result is that the only person for whomegeption order cannot in any
circumstances be made is a voluntary patient wisoginaen notice of
discharge. During the 72 hour period of notice fiégnviolate and at the end of
it he must be physically released. This situationlel apply even if the patient
in question was so mentally ill as to be a danggree to himself or the

public. That this is the effect of a literal integpation of s. 194 is candidly
admitted by counsel for the applicant.”

| pause only to state that at least in that casdikae the present one, counsel appears
to have been willing to consider the impact andllileffect on the patient of an order
made directing release. McGuinness J. then continue

“In In re Philip Clarke [1950] I.R. 235 the forme8upreme Court considered
the constitutionality of s. 165 of the Act of 19@®yrne J. who delivered the
judgment of the court, described the general ainmefAct of 1945 at pp. 247
to 248 thus:-

‘The impugned legislation is of a paternal charactdearly intended for the
care and custody of persons suspected to be sigfeom mental infirmity
and for the safety and well-being of the publicegatly. The existence of
mental infirmity is too widespread to be overlogkaad was, no doubt,
present to the minds of the draftsmen when it waslgimed in Article 40.1
of the Constitution that, though all citizens, asrfan beings are to be held
equal before the law, the State, may, nevertheles#s, enactments, have due
regard to differences of capacity, physical and ahaand of social function.
We do not see how the common good would be prorapted dignity and
freedom of the individual assured by allowing pessalleged to be suffering
from such infirmity, to remain at large to the pibés danger of themselves
and others’

This passage has been generally accepted as expgebs nature and
purpose of the Act of 1945. The Act provides ferdétention of persons who
are mentally ill, both for their own sake and foetsake of the common
good.”

| do not see why any different approach shoulddmgpeed in relation to the Mental
Health Act, 2001, nor, having regard to the Coniwantdo | believe that any different
approach is mandated or required by Article 5 af Buropean Convention of Human
Rights. | have great difficulty in understandingahthe decision in HL v. UK (2004) 1
MHLR 236 avails Mr. Rogers to any degree. In adsiresthe topic of the adequacy
of safeguards against arbitrary detention the haate to the decision of the court
states:-

“When ‘unsoundness of mind’ within Article 5.1 {&)nvolved, in addition to
the three minimum conditions (namely, the detamast reliably be shown of
unsound mind; the mental disorder must be of a &mdiegree warranting



compulsory confinement; and the validity of thetoared confinement
depends upon the persistence of such disordemyst be established that the
detention was in conformity with the essential otoye of Article 5.1, namely,
to prevent individuals being deprived of their lityein an arbitrary fashion.
This objective, and the broader condition that détan be ‘in accordance
with a procedure prescribed by law’ require thestance in domestic law of
adequate legal protections and ‘fair and proper ggdures’...”

This approach was followed, as Niall Nolan points today, by McMenamin J. kX
(APUM) v HSE & Oths [2013]It is disappointing to note, as Whelan has hgitikd, that
post 2006 judgements have imported the pre Mergalthl Act, 2001 case law into their
interpretation of the act. Surely a more rightseldlaapproach was intended to be introduced
by the 2001 Act when compared with the 1945 Act ?

TheEH decision can be regarded as the low point offatsigased approach to mental health
law. More recent cases provide some optimism #aatres to comply with statutory
safeguards will not be forgiven or justified by theoerior courts on the basis that the
detention of the person is in their best interéBt® leading recent case in this regard is the
decision of Hogan J. i8.0. v Clinical Director of the Adelaide & Meath sfmtal of Tallaght
[2013] IEHC 132.where he held that the validity of the admissiatheoiwas so corrupted by
the fundamental failure to comply with safeguardthie 2001 Act (the doctor had not
examined the patient at all prior to making theoremendation) that the detention was
unlawful. This case followed a 2012 decision of Hod. inXY where he found that the
detention was lawful as there was an incidentallidity in the process of examination by
the doctor of the patient prior to making the recmendation. An earlier case on a similar
point of Z(M) v Abid Saeed Khattak and Tallaght Hospital Bi@009] 1 IR 417s also
helpful. We will start with Z(M) and move up to S.Before considering other recent
caselaw.

Z(M) - does a cigarette break constitute an examirieon under the 2001 Act ?

In this case the Doctor was called to a Gardaostati conduct an examination. The patient
was introduced to the doctor while the Garda Sergelctor and the patient were outside
having a cigarette. The doctor spoke to the paf@rabout 10 minutes and on this basis of
this ‘examination’ completed his recommendationtfer purposes of section 10 of the 2001
Act. Peart J. said he had some disquiet aboutdbsds examination, it appeared very
informal, however Peart J. held that the examimatemuired under section 10 is less
rigorous that that required under section 14 (bgrassultant psychiatrist) (although the
definition of examination is the same for both) aodtained in section 2 of the Act.

“examination”, in relation to a recommendation, admission order or a renewal
order, means a personal examination carried ou&bggistered medical practitioner
or a consultant psychiatrist of the process andtieonof thought, the mood and the
behaviour of the person concerned,;



He found that in spite of his reservations thatrtteaner of the examination did not
invalidate the lawfulness of the detention.

X.Y -v- Clinical Director of St Patricks University Hospital & Anor [2012] IEHC 224

While at least in Z(M), the doctor had spoken t® platient, in XY the examination took
place as follows, according to the doctor’s evideimcthe article 40 proceedings:

"...on 20th May, 2012, the applicant's husband seldime that the
applicant would be at a graduation Mass [at her'sa@thool]. | arrived at the
car park at 11.30am to await her arrival. The ajgplnt arrived at 11.55am. |
saw her in the car park. | had already formed tipgn@n from my previous
assessment that the applicant had a major psyabiditness. | was aware that
| had to see the applicant in order to be clinigadippropriate and legally
compliant.

| confirm that | did not speak to the applicansimply examined her through
observations. | remained of the belief that thelippt had a major mental
illness which required treatment at an approvedteeand | thought it
appropriate to make the recommendation on Formsaw nothing on the
morning of 20th May, 2012, to change my mind fronprevious assessment.

| did not believe that there was anything to bengdifrom speaking to her or
informing her on the 20th May, 2012, that | wasesligg here. | felt that |
would upset the applicant and inflame the situation

This case is interesting not only for the reasohg togan J. gave to ground his decision to
find this examination lawful but also to see howskiesequently clarified this judgement in
the context of the S.O. judgement. In X.Y. he appéabe saying that even if no
examination took place, then this would not nea@ggavalidate a valid admission order.
However he clarifies the true ratio of X.Y. in figlgement in S.O. It is worth looking at this
reasoning in XY and then examining the clarificatino S.O.

Whether the detention of the applicant is lawful

28. | turn now to the central question which | aequired to consider, namely,
whether the detention of the applicant is currefdlyful. In this context it may be
observed that | have no jurisdiction to determime tedical merits of Ms. Y.'s mental
state. This is a matter which will shortly be adpaded upon by the Mental Health
Tribunal. My task is rather to determine whether #ipplicant is in lawful detention.

29. The definition of the word "examination" in thet of 2001 is at the heart of the
present application. Section 2(1) of the Act of R@6fines "examination” as meaning
in relation to a "recommendation, admission ordeaaenewal order" a:-

"personal examination carried out by a registereedmal practitioner or a
consultant psychiatrist of the process and condémthought, the mood and the
behaviour of the person concerned".



30. The meaning of the word "examination” in a raknéalth context was previously
considered by the Supreme Court in O'Reilly v. Mesg judgment delivered the 16th
November, 1993. This was not an Article 40 applicgtbut the case rather arose out
of an application by the plaintiff to seek leaverguant to the provisions of s. 260 of
the Mental Treatment Act 1945, to institute civdgeedings against a medical doctor
for negligence, breach of duty, assault, batterg false imprisonment and trespass
to the person. The former s. 260 provided thatdeshould not be granted to
commence civil proceedings unless the High Coust sedisfied that:-

"There are substantial grounds for contending titnet person against whom
the proceedings are to be brought acted in badh fartwithout reasonable
care."

31. In O'Reilly the claim against the doctor washlagl provided the requisite
certificate for the purposes of the Act of 1948incumstances where he had not
properly conducted an examination of the plaintifthe manner required by s. 184 of
the 1945 Act and had thus acted "without reasonaate". It is important to recall
that - in contrast to the position under the Ac2601 - the word "examination” was
not defined by the Act of 1945.

32. In that case the plaintiffs husband and hendahad both gone to see the
defendant general practitioner at his surgery latee evening. They both expressed
deep concern about the behaviour of the plairdlfieit that she was not Dr.
Moroney's patient. Dr. Moroney was, however, theegal practitioner of both the
plaintiffs husband and his children. Both the ptdfa husband and father expressed
considerable concern and anxiety, not least bec#usglaintiff had apparently
threatened to kill herself earlier that day. WHie. Moroney was anxious to arrange
a psychiatric consultation for Ms. O'Reilly on lelowing day, it was impressed on
him that the matter was urgent and that it coultlwait. Dr. Moroney finally agreed
to call to the family home later that evening whigre husband agreed to arrange
admission for him in order to interview the fornsewife. Dr. Moroney then saw the
husband knocking at the door and was it was opéydds wife who, on seeing him,
became very agitated and violent.

33. It is clear from the majority judgment of Egarthat the plaintiff shouted and
flayed her arms and her legs, while uttering expést in the process and saying she
did not care about the couple's children. Egarh&ntobserved:-

"Dr. Moroney came to the conclusion that she waarnextremely disturbed
mental state, very agitated, acutely anxious ang kigsterical'. He decided
that there was a probability or possibility at l¢@s$ her being a danger to
herself that night. He decided not to try to intew her as he was afraid it
might aggravate the situation. He stated that he been told earlier that
evening that she had threatened to assault herdngshvith a hay fork. He
made no effort, therefore, to interview her but titerthe house of the mother
of the husband where he signed the certificate.”

34. In delivering the majority judgment of the Sampe Court dismissing the plaintiff's
appeal against the refusal of the grant of leavespant to s. 260, Egan J. observed:-



"There is no definition of the word 'examine’ ie gection and the fact that Dr.
Moroney himself agreed that there was no physixahenation or interview does not
conclude the matter. Here was a case where theodbetd evidence which he
considered to be reliable to the effect that tremiff had threatened suicide and
needed treatment so urgently that it might be wntafeave it until the following day.
This was followed by what he actually saw outdigepaintiff's house where she was
shouting and screaming, kicking out at her husbditds observation having regard
to what he had been told constituted a form ofri@ration’ in my opinion and
justified the doctor in pursuing the course whiehdid."

35. It is perhaps unnecessary here to consider lvened' Reilly would be decided
differently today in view of the new statutory riegonent that the examination
constitute a "personal examination”. Certainlywis plainly thereby the intention of
the Oireachtas to ensure that the safeguards ftiepts or prospective patients be
appreciably improved. Even then, some allowance maag to made for the
exigencies of the situation, such as happened ¥n Ehattak [2008] IEHC 262 where
Peart J. held- albeit with understandable reluctarmnd unease - that an informal
conversation between a registered medical practéraof some experience and a
patient at the rear of a Garda station constitugad examination” for this purpose.

36. The critical question, therefore, is whether. Mswas subjected to an
"examination" by a consultant psychiatrist withiretmeaning of s. 14(1) of the Act of
2001. Dr. O'Ceallaigh, a consultant psychiatrisashdeposed to the fact that he
examined her on the following day and that he neadadmission order pursuant to
s. 14(2) in the early afternoon. As we have alreaoted, he concluded that the
applicant was "suffering from an acute episodesyfghosis with grandiose and
persecutory features." His medical notes record Ma. Y. had "spiritual
preoccupations” and was convinced that there wepéritual demons” in her son's
school. He further observed that her judgment veevé&rely impaired".

37. For my part, however, | find it well nigh imgdse to find that there was not an
examination in the sense envisaged by the definaidhis term in s. 2(1) conducted
by Dr. O'Ceallaigh. Ms. Y. was interviewed by asgdtant psychiatrist and his
clinical assessment obviously traversed matterh siscthe process and content of
thought, mood and behaviour. This is borne outibyntedical notes and his clinical
conclusions.

38. | agree that the question of whether Dr. B.drarted an examination in this sense
is more finely balanced. In this regard it mustrbealled that the registered medical
practitioner must conduct the examination withinf@tirs of the receipt of the
application for the involuntary detention of thetipat: see s.10(2). Accordingly,
neither the consultations of July and August, 20d1ithe conversation of 15th May,
2012, can be reckoned for this purpose, precisebabse such examinations did not
take place within the 24 hour period stipulatedtig sub-section. It follows that only
the events which constitute an "examination” byBrfor this particular purpose are
those which he made by way of observation of Men20th May.

39. It is true that the definition of examinationd. 2(1) as requiring a personal

examination might be thought to require a faceatmefmeeting between the doctor
and the patient. At the same time, the fact tha0&) envisages that a registered
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medical practitioner can carry out an examinatioithout informing the patient
where the doctor concludes that this "might beymtgial to the person's mental
health, well-being or emotional condition" neceslyasuggests that an observation of
the patient from a distance can - at least in saim@imstances - also constitute a
"personal examination” for this purpose, not leasiere (as here) the registered
medical practitioner is very familiar with the patit's clinical presentation.

40. Beyond expressing sympathy in respect of thererusly difficult situation in
which Dr. B. found himself, | think it unnecesstrgecide this difficult question.
Even if it were to be accepted that the Dr. B.'sepbations of Ms. Y. on 20th May did
not constitute an "examination” in this senses itlear that such a failure does not
invalidate a subsequent detention under s.14 sfdleiention is otherwise valid: see
the judgment of Feeney J. in the High Court in.LChknical Director of St. Brendan's
Hospital [2008] IEHC 11 and that of Hardiman J. fttre Supreme Court in L.,
delivered on 15th February, 2008.

41. In L. the suggestion was made that the indra¢ést under s.13 was invalid, but it
was held that even if that were so, this did ntecifthe validity of the admission
order under s. 14. As Feeney J. observed:-

"Section 14 is not dependent upon how a personedrat an approved
centre, the word used in the section is the wardeived' ...An admissions
order is a separate and stand-alone matter. .. felots herein demonstrate the
very limited nature of the alleged wrong. Theraasevidence before the
Court that the suggested breaches in relation 18 svere made other than in
good faith. In this instance any wrong which migatentially have been done
to this applicant is cured by the complete and pramplementation of the
provisions in relation to the admissions order. .."

[KW note- see view of Niall Nolan p9 of his papeday re: the case of L — Mr. Nolan
states it needs to be revisited]

42. The Supreme Court took a similar view on appe#h Hardiman J. observing
that even "assuming the breaches of s. 13 to hemarieed, we see no reason to
believe that it would invalidate the making of atmassion order under s. 14",

43. The reasoning in L. clearly applies by analtgyhe present case. If - as | have
held - a valid admission order was made by Dr. @l@égh following an

examination of Ms. Y. under s.14, then it is immatso far as the continued validity
of the detention under that admission order is eoned that the requirements of s.
10 were not perfectly complied with by the registiemedical practitioner concerned.

44. It remains to observe that | consider thatdieéention of the applicant amply
satisfies the test articulated by the European €otiHuman Rights in Varbanov v.
Bulgaria [2000] ECHR 457, an authority relied on bs. O'Hanlon SC. In that case
the applicant who had no prior psychiatric hist@yd who had been found to be
mentally well in 1993 was detained for a 20 dayigueby a public prosecutor to
await a psychiatric examination. The Court heldtttiee detention in these
circumstances amounted to a violation of Articl)E):-



"The Court considers that no deprivation of libeofya person considered to
be of unsound mind may be deemed in conformityAwitble 5 § 1 (e) of the
Convention if it has been ordered without seekiregdpinion of a medical
expert. Any other approach falls short of the regdiprotection against
arbitrariness, inherent in Article 5 of the Convient

The patrticular form and procedure in this respeeymwary depending on the
circumstances. It may be acceptable, in urgentsasaevhere a person is
arrested because of his violent behaviour, thahsrtopinion be obtained
immediately after the arrest. In all other casgsrmr consultation is
necessary. Where no other possibility exists,fstance due to a refusal of
the person concerned to appear for an examinatibieast an assessment by
a medical expert on the basis of the file mustdugylst, failing which it cannot
be maintained that the person has reliably beemshim be of unsound mind
(see the X v. the United Kingdom judgment of 5 hdree 1981, Series A no.
46).

Furthermore, the medical assessment must be bast#t@ctual state of
mental health of the person concerned and not\solelpast events. A
medical opinion cannot be seen as sufficient tbfyudeprivation of liberty if
a significant period of time has elapsed.

In the present case the applicant was detainedyaunisto a prosecutor's
order which had been issued without consulting dioa expert. It is true
that the purpose of the applicant's detention wasigely to obtain a medical
opinion, in order to assess the need for instiyfudicial proceedings with a
view to his psychiatric internment.

The Court is of the opinion, however, that a pappraisal by a psychiatrist,
at least on the basis of the available documengarglence, was possible and
indispensable. There was no claim that the casaglwved an emergency. The
applicant did not have a history of mental illnes&l had apparently
presented a medical opinion to the effect that s mentally healthy. In these
circumstances, the Court cannot accept that inalbeence of an assessment
by a psychiatrist the views of a prosecutor anakcp officer on the
applicant's mental health, which were moreover dase evidence dating
from 1993 and 1994, sufficed to justify an orderths arrest, let alone his
detention for twenty-five days in August and Sepéerh995.

It is also true that when he was arrested the ajgpii was taken to a
psychiatric clinic where he was seen by doctors.

However, there is no indication that an opiniont@svhether or not the
applicant needed to be detained for an examinatias sought from the
doctors who admitted him to the psychiatric hodmta31 August 1995. The
applicant's detention for an initial period of twgrdays, later prolonged, had
already been decided by a prosecutor on 27 Janli@®p, without the
involvement of a medical expert.

It follows that the applicant was not reliably shote be of unsound mind.
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The Court therefore finds that the applicant's dets was not "the lawful
detention ...of [a person] of unsound mind" wittiie meaning of Article 5 § |
(e) as it was ordered without seeking a medicahiopi."

45. The present case is very a different one. Dhd8l clearly formed a medical
opinion that Ms. Y. was suffering from a psychattisorder and this was confirmed
by Dr. Santal within minutes of Ms. Y's admissmthe Hospital and further
confirmed by Dr. O'Ceallaigh following an examirmation the following day.
Furthermore, procedures are currently in train waby an independent Tribunal will
shortly consider and adjudicate upon Ms. Y.'s mesitde. It can therefore be said
that in these respects - at the very least- theoA2001 contains the guarantees
against arbitrary confinement on the supposed gdooinpsychiatric illness of which
the European Court spoke so eloquently in Varbanov.

Conclusions

46. In the event, therefore, | find myself coerwethe conclusion that the admission
order made by Dr. 0 Ceallaigh was valid and tha talidity of that order was not
tainted by any possible invalidity attaching to teeommendation made by Dr. B.
under s.10. It follows, accordingly, that as | aatisfied for the purposes of Article
40.4.2 that Ms. Y. is presently detained in accoogawith law | must, therefore,
refuse to order her release.

Clarification of X.Y. in S.O.

20. In XY 1 did not find it necessary to reach adaded view on the question
of whether the observation of the patient from @rstistance by a medical
practitioner in a car park constituted an “examirm@at” in this sense, because
even if there had not been such an examinatiohdrstatutory sense of that
term, any invalidity had been cured by the subseaemissions order:-

“The reasoning in L. clearly applies by analogythe present case. If - as |
have held - a valid admission order was made by@Ceallaigh following
an examination of Ms. Y. under s.14, then it is atemal so far as the
continued validity of the detention under that assi@n order is concerned
that the requirements of s. 10 were not perfeaipglied with by the
registered medical practitioner concerned.”

21. The true ratio of XY, accordingly, is that agidental invalidity in the
examination process will not render invalid an othise valid admissions
order which was subsequently made thereafter.herotvords, the mere fact
that the medical practitioner had not “perfectlybmplied with the
requirements of s. 10 will not suffice to render tietention invalid. It was
clear in that case that at least such had beemgtted and it was essentially
for those reasons that | concluded that the det@ntvas not invalid. In those
circumstances it was therefore unnecessary to neter whether there had
been full or perfect compliance with the requiretseaf s. 10 so that what had
occurred could properly be described as an “exartiord of the patient.



This clarification by Hogan J. is extremely usednt indicates the importance of pursuing a
point on behalf of a client even where the previcase law does not appear to be favourable.

S.0O -v- Clinical Director of the Adelaide and MeathHospital [2013] IEHC 132

a. The Decision

Hogan J. gets straight to the point in this caskstarted his judgement with the following:

1. The case-law which has followed the enactmetiteoMental Health Act 2001
(“the Act of 2001”) has endeavoured to strike adrade between the need to
protect rights to personal liberty, due process #melrule of law on the one
hand and the effective protection of the mentél|lynedical professionals and
the patients’ family and friends on the otherslhot an easy balance to strike.
If the courts veer in the direction of the paterstét protection of the patient,
important safeguards might suffer erosion over timthe point whereby the
effective protection of the rule of law might benpsomised. Yet, if on the
other hand, the courts maintain an ultra-zealougwae to questions of
legality and insist on punctilious adherence torg\statutory formality, the
might lead to the annulment of otherwise perfesiynd admission decisions,
sometimes perhaps years after the original decib@mbeen taken.

2. The present case may be thought to provideadgam example of this
dilemma. There is no doubt at all but that the aapit, Mr. O., suffers from
psychiatric illness and is in urgent need of psgtit care. Yet the manner in
which he came to be involuntarily detained in thdyeevening of 8th March,
2013, raises significant questions regarding theragion of the 2001 Act.

Unlike the Supreme Court EBH or L, Hogan J. recognises the possibility that patient
safeguards might be eroded by an overly pateriwaligerpretation of the Mental Health Act
which in turn might lead to a point where the efffie protection of the rule of law would be
compromised. He also cautions against an over as@pproach to every statutory formality
while acknowledging that a balance must be foungsymably on a case by case basis.

The facts of this case are that Mr. O’s brother mother attended his GP’s surgery. They
told his GP that his behaviour had deterioratediBgantly and gave instances of bizarre
behaviour including keeping a hammer beside his O¢der family members were fearful of
their safety and he appeared to have paranoid @indidnal thinking. Mr. O’s brother played
a recording of Mr. O from the day before. On fobthese representations and without
meeting Mr. O., his GP completed a recommendatioicimied to the almost immediate
detention of Mr. O. in an approved centre and ke@nation by a consultant psychiatrist the
following day who made an admission order and whko #Bound that Mr. O. had persecutory
delusions and was aggressive and homicidal.

In a letter to Mr. O’s solicitors, the GP said thatcompleted the recommendation *.... out of
concern for the possibility that [Mr. O.] may potiatly abscond should he see me and given
my long standing and extensive knowledge of [Mis[history, | proceeding to sign the
form5 ... "
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Hogan J. defines the issue as ‘whether the applecadmission is lawful by reason of the
fact that no actual examination was conducted by@R prior to making the making of a
recommendation for his admission. Hogan J. constlsection 10(1):

10.—(1) Where a registered medical practitioner i9sad following an
examination of the person the subject of the appba that the person is
suffering from a mental disorder, he or she shakea recommendation (in
this Act referred to as “a recommendation”) in afospecified by the
Commission that the person be involuntarily adrdittiean approved centre
(other than the Central Mental Hospital) speciftedhim or her in the
recommendation.

and section 10(2) which states the examinatiort imeisarried out within 24 hours of receipt
of the application. He went on to consider therdgén of examination in section 2(1):

“examination”, in relation to a recommendation, admission order or a
renewal order, means a personal examination caraetlby a registered
medical practitioner or a consultant psychiatrigttbe process and content of
thought, the mood and the behaviour of the peremeerned,;

Hogan J. notes that no such examination was coadt the GP within the 24 hour period
and states ‘ | am nonetheless driven to the comriubat the failure to conduct an
examination rendered the subsequent involuntagntien of the applicant unlawful’. He
viewed the examination within 24 hours and the meoendation as essential safeguards for
the patient.

b.

How Hogan J. deals with the caselaw which suggs that non compliance with
some of the protections contained in the 2001 Actilvnot render invalid a
subsequent valid order (eg an admission order)

14. It is true that the recent case-law indicatest thon-compliance with some of the
protections contained in the 2001 Act will not renthvalid a subsequent valid
order, such as an admissions order: see the judgofdfeeney J. in L. v. Clincial
Director of St. Brendan’s Hospital [2008] IEHC 1h@that of Hardiman J. for the
Supreme Court in L., delivered on 15th Februar)&0

15. In L. the suggestion was made that the ingreést of the patient under s.13 was
invalid, but it was held by both this Court and SBwgpreme Court that even if that
were so, this did not affect the validity of theragkion order under s. 14. As Feeney
J. observed:-

“Section 14 is not dependent upon how a persorvadiat an approved
centre, the word used in the section is the woedeéived'...An admissions
order is a separate and stand-alone matter.... This faerein demonstrate the
very limited nature of the alleged wrong. Theraasevidence before the
Court that the suggested breaches in relation 18 svere made other than in
good faith. In this instance any wrong which migatentially have been done
to this applicant is cured by the complete and pramplementation of the
provisions in relation to the admissions order...”
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16. The Supreme Court took a similar view on appeith Hardiman J. observing
that even “assuming the breaches of s. 13 to haearoed, we see no reason to
believe that it would invalidate the making of atmassion order under s. 14.”
Section 13 deals, however, simply with the methoeteby patients in respect of
whom a recommendation has been already made magnimred to the approved
centre. While an important safeguard, it could betsaid that s. 13 is as vital and
critical to the orderly operation of the admissigm®cedure as is the necessity for a
prior recommendation by a registered medical prtamtier based on an actual
examination of the patient.

17. The approach taken in L. is also evident inapproach taken by Kearns J. in EH
v. Clinical Director of St. Vincent's Hospital [20DIESC 46, [2009] 3 I.R. 771. In
that case a patient who was not involuntarily de¢ai was so detained when she
sought to leave the psychiatric unit. An otherwiakkd admission order was
subsequently made. The Supreme Court held thatifeteninitial detention was
invalid, this was cured by the subsequent admisstoder. Kearns J. went on to say
([2009] 3 I.LR. 771, 792):-

“These proceedings were initiated and maintainegarely technical and
unmeritorious grounds. It is difficult to see inatlway they advanced the
interests of the applicant who patently is in neégsychiatric care. The fact
that s. 17 (1) (b) of the Act of 2001 providestfa assignment by the
Commission of a legal representative for a patfetibwing the making of an
admission order or a renewal order should not gige to an assumption that
a legal challenge to that patient’s detention ignaated unless the best
interests of the patient so demand. Mere techmie&cts, without more, in a
patient’s detention should not give rise to a rtslcourt, notably where any
such defect can or has been cured — as in the presse. Only in cases
where there had been a gross abuse of power oullefafundamental
requirements would a defect in an earlier periodiefention justify release
from a later one.”

18. These words have given me pause for thoughtapplicant here is certainly in
need of psychiatric care and all the evidence @& the medical professionals and his
family have striven to care for him under exceelyimifficult circumstances. Yet |
find myself obliged to conclude that there was fadeé of fundamental requirements
in that the applicant was not examined at all ia thanner required by s. 10 by the
registered medical practitioner in the twenty-fdworur period prior to the making of
the recommendation.

19. In this respect, the present case is diffefiem both MZ v. Khattak [2008] IEHC
262, [2009] 1 I.R. 417 and XY v. Clinical Directof St. Patrick’s University Hospital
[2012] IEHC 224. In MZ Peart J. held — albeit witinderstandable reluctance and
unease - that an informal conversation betweengsstered medical practitioner of
some experience and a patient at the rear of a &atdtion constituted an
“examination” of the patient for the purposes ofl§. One might say that this was a
case where the detention order was not invalid bsedhe examination requirements
had, at least, been substantially complied witlenei? the manner and nature of the
examination had been somewhat unconventional.
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C.

How Hogan J. distinguishes X.Y. from S.O.

In X.Y. the GP at least attempted to examine thepbawhereas in S.0. no attempt
whatsoever was made.

‘It is rather the complete failure to comply witetrequirement of s.10 that there be a
prior examination which renders invalid the subsemjuadmission order. There is
accordingly here a default of fundamental requirateen the sense canvassed by
Kearns J. in EH. If it were otherwise, it would mdhat a patient could be validly
admitted on an involuntary basis without the neitg$sr an examination within the
previous 24 hour period or even, perhaps, withote@mmendation at all. If this
were so, it would entirely set at naught the safedsl deemed to be fundamental by
the Oireachtas.

23. In so far as any dicta of mine XY suggestetahwa defect whatever attaching to
the s. 10(1) examination procedure could subsedubetautomatically cured by a
valid admissions order, | think that these shouéthd qualified in the light of the
present case.

Hogan J. found that the detention of the appligead not in accordance with law. No
stay was sought on this order by the Respondepitaband the applicant was
released from the approved centre.

Consequences of S.O.

1. Defects in procedure prior to the making of an Admssion Order can invalidate

an otherwise lawful admission order

Defects in procedure prior to an otherwise valichesion order will invalidate the
admission order only where there was a gross atfysewer or default of
fundamental requirements. An example of a fundaateatuirement is that the GP
actually must attempt to carry out a personal eration of the person the subject of
the application to the approved centre. Problentis section 13 — removal of persons
to approved centres- are unlikely to be seen asafimental breaches of the act. In
addition the mental health tribunal has no powearuie defects arising from section
13. It is possible that invalid applications maydeasidered a default of fundamental
requirements eg where a disqualified person makegpglication. It is likely that
applications by a member of an Garda Siochana wet#ion 12 will be granted more
scrutiny by both the MHT and the High Court. Follog’S.Q there must be a
guestion mark over the obiter comments of Dunme 3.C. v Clinical Director, St.
Brigid’s Hospital, Ardee, Co. Louth [2009] I.E.H.@here she states, following an
examination ofcC v Clinical Director of St. PatandRL v the Clinical Director of St.
Brendan’s Hospital'... as a general proposition a breach of the prowmsiof s.12 of
the 2001 Act, would not affect the subsequent ety which someone may be
detained’. Professor Whelan notes that wEeb.was appealed to the Supreme Court,
[2009] Hardiman J. stated that * we do not feelechUpon by authority or otherwise
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to apply to this case the sort of reasoning thatldvbe applied if it were a criminal
detention and to investigate whether previous matdich might have a causal
relationship to the present detention are invalithis speaks of a different approach
to the more recent decision of Hogan JSi@

. How does section 18 fit in with the decision in S.C

The MHT, in order to affirm the admission order andeview, must satisfy
themselves that the patient is suffering from atadedisorder and that the provisions
of section 9,10,12,14,15 and 16 where applicable lh@en complied with or if there
has been a failure to comply with any such prowvistbat the failure does not affect
the substance of the order and does not causguatiée. The High Court appears to
have raised the bar slightly by introducing a ‘ddffaf fundamental requirements’
test for pre admission order breaches of sectidi3 & 12.

Keith Walsh solicitor, 01 455 472Beith@kwsols.ie
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