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2. SUMMARY 

This Amendment 3 to the Fishery Management Plan for the Summer Flounder Fishery (FMP), prepared by the 
Mid-Atlantic Fishery Management Council (Council), is intended to manage the summer flounder (Paralichthys 
dentatus) fishery pursuant to the Magnuson Fishery Conservation and Management Act of 1976, as amended 
(MFCMA). The management unit remains unchanged and is summer flounder in US waters in the western 
Atlantic Ocean from the southern border of North Carolina northward to the US - Canadian border. The 
objectives of the FMP remain unchanged and are: 

1. Reduce fishing mortality in the summer flounder fishery to assure that overfishing does not occur. 

2. Reduce fishing mortality on immature summer flounder to increase spawning stock biomass. 

3. Improve the yield from the fishery. 

4. Promote compatible management regulations between State and Federal jurisdictions. 

5. Promote uniform and effective enforcement of regulations. 

6. Minimize regulations to achieve the management objectives stated above. 

The minimum net mesh provision for the summer flounder otter trawl fishery is revised to read as follows: 

Vessels using otter trawls that land or possess more than 200 lbs of summer flounder from 1 
November to 30 April or more than 1 00 lbs of summer flounder 1 May through 31 October 
may only fish with 5.5" minimum diamond mesh or 6" minimum square mesh, inside measure, 
applied throughout the cod end for at least 75 continuous meshes forward of the terminus of 
the net, or, if the net is not long enough for such a measurement, the terminal 1/3 of the net, 
measured from the terminus of the cod end to the head rope. if the fish are landed in a State 
that has a larger minimum net mesh size, the State limit would prevaiL 

Any combination of mesh or liners that effectively decreases the mesh below the minimum size 
is prohibited. 

A fishing vessel shall not use any device or material, including, but not limited to, nets, net 
strengtheners, ropes, lines, or chaffing gear, on the top of the regulated portion of a trawl net; 
except that, one splitting strap and one bull rope (if present), consisting of line or rope no more 
than 3" in diameter, may be used if such splitting strap and/or bull rope does not constrict in 
any manner the top of the regulated portion of the net. "Top of the regulated portion of the 
net" means the 50% of the entire regulated portion of the net which (in a hypothetical 
situation) would not be in contact with the ocean bottom during a tow if the regulated portion 
of the net were laid flat on the ocean floor. For the purpose of this paragraph, head ropes shall 
not be considered part of the top of the regulated portion of a trawl net. 

There are two exceptions to the minimum mesh rule: 

1. Vessels fishing in the fly net fishery are exempt from the minimum mesh size requirement. 
A fly net is a two seam otter trawl with the following configuration: 
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a. The net has large mesh webbing in the wings with a stretch mesh measure of 8" to 
64". 

b. The first body (belly) section of the net consists of 35 meshes or more of 8" (stretch 
mesh) webbing or larger. 
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c. In the body section of the net the stretch mesh decreases in size relative to the 
wings and continues to decrease throughout the extensions to the cod end, which 
generally has a webbing of 2" (stretch mesh) .. 

2. Vessels fishing for summer flounder in the EEZ (taking and retaining more than 200 lbs of 
summer flounder) east of the line described below from 1 November through 30 April and not 
using a 5.5" minimum mesh (diamond) or 6" minimum mesh (square) net, are required to obtain 
a special permit from NMFS. Application for this permit must be made 7 days prior to entering 
this exempted fishery and NMFS must be notified 7 days before the vessel exits the exempted 
fishery. The commercial minimum size limit (13") applies in the exempted area. Vessels with 
this special permit are exempted from the minimum net mesh regulations, but are prohibited 
from fishing west of the line. NMFS is authorized to establish procedural rules necessary to 
process applications for and cancellation of these special permits in order to facilitate 
enforcement. 

The line follows 72° 30.0' W. until it intersects the EEZ. 

Vessels fishing with an exempted fishery permit may transit the area south and west of the 
exempted fishery area to leave and return to port so long as all fishing gear is stowed in a 
manner such that it cannot be used outside the exempted fishery area. 

If the Regional Director determines after a review of Sea Sampling data that vessels fishing 
seaward of the line described above are discarding more than 10% of their summer flounder 
catch, the Regional Director may rescind the exemption. 

The Summer Flounder Monitoring Committee (see section 9.1.2.2) will meet on an annual basis to 
review the Northeast exempted fishery program beginning one year after approval of Amendment 3. 
Sea sampling data would be used in conjunction with the winter trawl survey data to determine if the 
demarcation line used to delineate the exemption area should be modified or the exempted area 
terminated to reduce discard rates below 10% in the exempted fishery for the upcoming fishing 
season. Possible modifications would include both a reduction or enlargement of the exempted area. 

Specifically, discard rates by 30' square would be used to determine a demarcation line and exemption 
area that would not exceed the 10% discard threshold. In areas not sampled by the Sea Sampling 
Program, length frequency information from the winter trawl survey would be used with selectivity 
ogives for nets in use in the exempted fishery to estimate discard rates for specific trawl mesh sizes 
used in the exempted fishery. These specific mesh sizes would be obtained from Sea Sampler reports 
for other areas in the exempted fishery. 

Seasonal adjustments, i.e., an increase or decrease in the exemption period, could also occur based 
on the results of the NMFS Sea Sampling Program and this monitoring process. The exempted fishery 
program could be terminated as a result of this process. The Monitoring Committee would review Sea 
Sampler reported discard data and the NMFS NEFSC winter trawl survey data to determine whether 
the exempted fishery could be adjusted in time to maintain discards below the 10% level. In other 
words, the exempted fishery could open before or after 1 November and close before or after 30 April, 
in biweekly increments, if the data indicated that this would maintain discards below 1 0% in the 
exempted area. 

All adjustments to the exempted fishery area would be along latitude and longitude lines consistent 
with the 30' squares; that is a latitudinal or longitudinal bands of 30' squares would be added to or 
subtracted from the exempted fishery area through the annual review. If a majority of the 30' squares 
in a given row were found to be under the 1 0% discard rate for the previous year (based on Sea 
Sampler data if such data existed or on winter trawl survey data if Sea Sampler data did not exist) or 
if the combined average (the sum of the discards for the squares in the row divided by the sum of the 
catch of the squares in the row) of all of the squares was below 1 0% discards, the row could be added 
to the exempted fishery area. The westernmost longitudinal row of 30' squares and the sorthernmost 
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latitudinal row of 30' squares meeting this criterion would be the western and southern limits of the 
exempted fishery area for a particular season. Since there is no southern boundary except the point 
of intersection of 72° 30' with the limit of the EEZ, the southern limit for the purpose of this evaluation 
will be the row of 30' squares latitudinally containing the southernmost 30' square for which exempted 
fishery Sea Sampler data exist for the previous season. 

Following the procedures set forth in 9.1.2.2, the Monitoring Committee would recommend any 
changes in the exempted fisheries program to the Demersal Species Committee and ASMFC ISFMP 
Policy Board. The Committee and Board would consider these recommendations and make their 
recommendations to the Council and ASMFC. The Council and ASMFC would then consider these 
recommendations and make their recommendations to the Regional Director. The Regional Director 
would consider the recommendations of the Council and ASMFC and publish proposed changes in the 
Federal Register, 
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4. INTRODUCTION 

4.1 DEVELOPMENT OF THE PLAN 

The Council first considered the development of a fishery management plan for summer flounder in late 1977. 
During the early discussions, the fact that a significant portion of the catch was taken from State waters was 
considered. As a result, on 17 March 1978 a questionnaire was sent by the Council to east coast State fishery 
administrators seeking comment on whether the plan should be prepared by the Council or by the States acting 
through the Atlantic States Marine Fisheries Commission (ASMFC). 

It was decided that the initial plan would be prepared by ASMFC. The Council arranged for NMFS to make 
some of the Council's programmatic grant funds available to finance preparation of the ASMFC plan. New 
Jersey was designated as the State with lead responsibility for the plan. The State/Federal draft was adopted 
by the Atlantic States Marine Fisheries Commission at its annual meeting in October 1982. The original Council 
FMP (MAFMC 1988) was based on the ASMFC management plan. 

The Council adopted the original FMP for public hearings on 29 October 1987. The public hearings were held 
in January 1988 in Fairhaven, MA; Galilee, Rl; Riverhead, NY; Rockville Center, NY; Wall, NJ; Cape May Court 
House, NJ; Lewes, DE; Annapolis, MD; Norfolk, VA; Morehead City, NC; and Manteo, NC. 

Following public hearings, the original FMP was adopted by the Mid-Atlantic Council on 16 April 1988. The 
South Atlantic Fishery Management Council endorsed the FMP on 28 April 1988 (Joseph pers. comm.). The 
New England Council, also in April 1988, adopted a motion supporting a 13" minimum fish size and no mesh 
size initially, with an automatic minimum size limit increase to 14" at the end of three years, rather than the 
framework measure adopted by the Mid-Atlantic and South Atlantic Councils (Marshall pers. comm.). 

NMFS approved the original FMP on 19 September 1988. 

Amendment 1 to the FMP was developed in the summer of 1990 solely to protect the 1989 and 1990 year 
classes by imposing a minimum net mesh size comparable to the 131V minimum fish size included in the original 
FMP. Amendment 1 was adopted for hearings on 29 September 1990. Hearings were held in October 1990 
in Fairhaven, MA, Galilee, Rl, Riverhead and Rockville Center, NY, Wall and Cape May Court House, NJ, Dover, 
DE, Salisbury, MD, Hampton, VA, and Manteo and Morehead City, NC. It was revised based on comments 
received and the final was adopted by the Council 31 October 1990. The Council also requested that NMFS 
implement the minimum mesh size by emergency regulations to regulate the 1990-1991 winter fishery. This 
request was also made by the New England and South Atlantic Councils and by the Atlantic States Marine 
Fisheries Commission. 

On 15 February 1991 the Council was notified that NMFS had approved the overfishing definition for summer 
flounder contained in Amendment 1, but had disapproved the minimum net mesh provision. On 28 February 
NMFS notified the Council it was not going to implement emergency regulations. 

The Council adopted the hearing draft of Amendment 2 on 29 May 1 991 . The Amendment was also adopted 
for hearings at the May meeting of the ASMFC Interstate Fishery Management Program Policy Board. Hearings 
were held in Fairhaven, MA (31 July), Galilee, Rl (1 August), East Lyme, CT (7 August), Riverhead, NY (30 
July), Brooklyn, NY (29 July), Wall, NJ (6 August), Cape May Court House, NJ (6 August), Salisbury, MD (1 
August),Norfolk, VA (29 July), Manteo, NC (30 July), and Morehead City, NC (31 July). Following close of 
the comment period the Council's Demersal Species Committee met (22 August) to review the summaries of 
the hearings and written comments received by the Council. At that meeting the Committee was notified by 
NMFS that Amendment 2 would need to address the capture of endangered sea turtles in the summer flounder 
fishery in the fall-winter off southern Virginia and North Carolina. The Council reviewed the basic provisions 
of Amendment 2 and the results of the hearings at its regular 4-5 September 1991 meeting. The Council made 
a number of changes as a result of the hearing and comment process as recommended by the Demersal 
Species Committee and submitted the revised management measures to the ASMFC for consideration at the 
Commission's annual meeting 7-11 October 1991, 
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At its September meeting the Council also authorized supplemental hearings to deal with the flounder/turtle 
interaction issue. A proposal was drafted by personnel from the State of North Carolina, NMFS HeadQuarters, 
NMFS Northeast Regional Office, NMFS Southeast Regional Office, and the Council. This proposal, and one 
subseQuently advanced by NMFS, were taken to a set of supplemental public hearings in Morehead City, NC 
(30 September), Manteo, NC (1 October), and Norfolk, VA (2 October). 

The Council's action on the basic Amendment was submitted to a meeting of the ASMFC Summer Flounder 
Board on 23~24 September. The summary of the supplementary hearings, along with the Summer Flounder 
Board's recommendations were submitted to the ASMFC Interstate Fishery Management Program Board at the 
annual meeting on 8 October. The full membership of ASMFC unanimously adopted the Amendment on 10 
October. 

The outcome of the ASMFC deliberations were presented to a meeting of the Council's Demersal Species 
Committee on 1 6 October (a meeting at which all Council members were designated members of the 
Committee so they could be aware of the provisions of the Amendment and participate in the decision making). 
Following adoption by the Committee at that meeting, the Council officially adopted the Amendment by 
unanimous roll call vote (the Regional Director abstaining) on 17 October 1991. Amendment 2 was approved 
by NMFS on 6 August 1992. 

4.2. PROBlEMS FOR RESOLUTION 

4.2. 1. The Demarcation line for the Small Mesh Exempted Fishery is Difficult to Enforce and Bisects Hudson 
Canyon 

The line delineating the boundary of the small mesh exempted fishery is as follows: 

The line follows 71 o 30~' west longitude south to 40° 53.1' N, 71 o 30' W; thence northeasterly 
4 P 00.0' N, 70°49.5' W, thence easterly to 41 °00.0' N, 70°30.0' W, thence southerly to 40° 
50.0' N., 70° 30.0' W., thence easterly to 40° 50.0' N., 69° 40.0' W., thence southerly to 40° 
33.5' N., 69° 40.0' W., thence southwesterly to 40° 26.5' N., 70°40.0' W., thence northerly 
to 40° 40.5' N., 70° 40.0' W., then southwesterly to 40° 30.0' N., 72° 00.0' W., thence 
southerly to 40° 17 .8' N., 72° 00.0' W., thence southwesterly to 40° 15.5' N., 72° 20.0' W., 
thence southerly along 72° 20.0' W. until it intersects the outer boundary of the EEZ. 

Most of the coordinates listed above are the coordinates of the yellowtail closed area in the Northeast 
Multispecies FMP. Since large mesh net is required in the yellowtail ciosed area when the area is open, it 
originally seemed reasonable to include the area in the summer flounder large mesh area, in other words, draw 
the exempted fishery boundary east of the yellowtail closed area. 

However, NMFS and the Coast Guard have concluded that the irregular line too difficult to enforce. 

Additionally, the 72° 20.0' W. essentially bisects Hudson Canyon. Fishermen prefer to have the entire Canyon 
in the exempted fishery areas, thereby reducing navigational and trawling problems. 

4.2.2. The 100 Pound Threshold for the large Mesh Net May lead to Excessive Discards of legal Sized 
Summer Flounder 

The FMP requires that fishermen must use a 5.5" diamond or 6" square mesh net if that catch and retain more 
than 100 lbs of summer flounder. There is some concern that this relatively low limit may lead to excessive 
discards of legal sized summer flounder in the prosecution of the small mesh fisheries. Sea sampling data 
(Table 9) show that the percentage of summer flounder in the fisheries for scup, Loligo sQuid, and silver hake 
decreases significantly as the catch per tow of the targeted species increases. 

It seems appropriate to review various threshold levels to determine if there could be an increase above the 
100 lb level while not setting such a high threshold that a summer flounder small mesh fishery is encouraged. 
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4.3. MANAGEMENT OBJECTIVES 

The objectives of the FMP are to: 

1. Reduce fishing mortality in the summer flounder fishery to assure that overfishing does not occur. 

2. Reduce fishing mortality on immature summer flounder to increase spawning stock biomass. 

3. Improve the yield from the fishery. 

4. Promote compatible management regulations between State and Federal jurisdictions. 

5. Promote uniform and effective enforcement of regulations. 

6. Minimize regulations to achieve the management objectives stated above. 

4A. MANAGEMENT UNIT 

The management unit is summer flounder (Paralichthys dentatus) in US waters in the western Atlantic Ocean 
from the southern border of North Carolina northward to the US-Canadian border. 

5. DESCRIPTION OF THE STOCK 

5.1. SPECIES DISTRIBUTION 

There is no need to change this section at this time. 

5.2. ABUNDANCE AND PRESENT CONDITION 

There is no need to change this section at this time. 

5.3. STOCK CHARACTERISTICS AND ECOlOGICAL RELATIONSHIPS 

There is no need to change this section at this time. 

5.4. MAXIMUM SUSTAINABlE YIElD 

There is no need to change this section at this time. 

5.5. PROBABlE FUTURE CONDITION 

There is no need to change this section at this time. 

6. DESCRIPTION OF HABITAT 

6.1. DISTRIBUTION OF THE SPECIES. HABITAT REQUIREMENTS. AND HABITAT Of SUMMER FLOUNDER 

There is no need to change this section at this time. 

6.2. HABITAT CONDITION 

There is no need to change this section at this time. 

6.3. GENERAL CAUSES OF POLLUTION AND HABITAT DEGRADATION 

There is no need to change this section at this time. 
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6.4. PROGRAMS TO PROTECT, RESTORE, PRESERVE, AND ENHANCE THE HABITAT OF THE STOCKS FROM 
DESTRUCTION AND DEGRADATION 

There is no need to change this section at this time. 

6.5. HABITAT PRESERVATION, PROTECTION AND RESTORATION RECOMMENDATIONS 

There is no need to change this section at this time. 

6.6. HABITAT RESEARCH NEEDS 

There is no need to change this section at this time. 

7. DESCRIPTION OF FISHING ACTIVITIES 

7. 1. DOMESTIC COMMERCIAL FISHERY 

There is no need to change this section at this time. 

7 .2. DOMESTIC RECREATIONAL FISHERY 

There is no need to change this section at this time. 

7 .3. FOREIGN FISHING ACTIVITIES 

There is no need to change this section at this time. 

8. ECONOMIC CHARACTERISTICS OF THE FISHERY 

8.1. COMMERCIAL FISHERY 

There is no need to change this section at this time. 

8.2. RECREATIONAl fiSHERY 

There is no need to change this section at this time. 

8.3. INTERNATIONAl TRADE 

There is no need to change this section at this time. 

9. FISHERY MANAGEMENT PROGRAM 

9.1. MEASURES TO ATTAIN MANAGEMENT OBJECTIVES 

9.1.1. Specification of OY. DAH, DAP. JVP, TALFF. Overfishing Definition8 and Fishing Mortality Rate 
Reduction Strategy {this section is unchanged from Amendment 2) 

Section 303(a)(3) of the MFCMA requires that FMPs assess and specify the OY from the fishery and include 
a summary of the information utilized in making such specification. OY is to be based on MSY, or on MSY as 
it may be adjusted for social, economic, or ecological reasons. The most important limitation on the 
specification of OY is that the choice of OY and the conservation and management measures proposed to 
achieve it must prevent overfishing. MSY (section 5.4) has not been specified for summer flounder. 

OY is all summer flounder harvested pursuant to this FMP. OY cannot be specified as a quantity because it 
will change as the fishing mortality rate target varies and is dependent on the level of recruitment , 
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The Council has concluded that US vessels have the capacity to, and will, harvest the OY on an annual basis, 
so DAH equals OY. The Council has also concluded that US fish processors, on an annual basis, will process 
that portion of the OY that will be harvested by US commercial fishing vessels, so DAP equals DAH and JVP 
equals zero. Since US fishing vessels have the capacity and intent to harvest the entire OY, there is no portion 
of the OY that can be made available for foreign fishing, so T ALFF also equals zero. 

Overfishing for the summer flounder is defined (MAFMC 1990) as fishing in excess of the F max level. F max is a 
biological reference point that corresponds to the level of fishing mortality (F) that produces the maximum yield 
per recruit. Based on current analysis, F max is 0.23. 

Recent stock assessment information indicates that summer flounder stocks are severely overfished. Current 
fishing mortality rates (F) are at least 1.4 and could be as high as 2.1. Thus, there is at least a six fold 
difference between the Fmax and the current F. In order to achieve Fmax• current exploitation rates would have 
to be reduced by 73%. 

The Council and ASMFC Management Board considered a large number of strategies to reduce the fishing 
mortality rate to F max' ranging from achieving F max in the first year of FMP implementation to equal fishing 
mortality rate reductions over ten years. The Council and ASMFC Board adopted the following strategy: fishing 
mortality on summer flounder should be reduced to 0.53 in the first year of the management program and be 
maintained at that level through year 3. This requires a reduction in exploitation of approximately 47% in the 
first year. In year 4 and subsequent years, the target F would be F max (0.23). The adopted strategy gives 
primary consideration to a high probability of reaching F max' balanced against reasonable impacts on the 
fishermen. 

9.1.2 Specification of Adopted Management Measures 

9.1.2.1. Permits and fees (This section is unchanged from Amendment 2) 

9.1.2.1.1. Vessel permits and fees 

9.1.2.1.1.1. General 

Any owner of a vessel desiring to fish for summer flounder within the US EEZ for sale, or transport or deliver 
for sale, any summer flounder taken within the EEZ, must obtain a moratorium permit from NMFS for that 
purpose. The vessel must meet the criteria set forth in 9.1.2.1.1.2 in order to qualify for the moratorium 
permit. 

The owner of a party and charter boat (vessel for hire) must obtain a party or charter boat permit. 

A recreational vessel, other than a party or charter boat (vessel for hire), is exempt from the permitting 
requirement if it catches no more than the recreational possession limit, multiplied by the number of persons 
on board, of summer flounder per trip. 

A party or charter boat may have both a party or charter boat permit and a commercial moratorium permit to 
catch and sell if the vessel meets the commercial vessel qualification requirements set forth in 9.1.2.1.1.2. 
However, such a vessel may not fish under the commercial rules if it is carrying passengers for a fee. When 
a party or charter boat is operating as a commercial vessel, the crew size must not be more than 5 when it 
is operating as a party boat or and not more than 3 when it is operating as a charter boat. 

9.1.2. 1.1.2. Moratorium on entry to the commercial fishery 

There will be a moratorium on entry of additional commercial vessels into the summer flounder fishery in the 
EEZ. Each State is encouraged to adopt complementary moratorium measures for those participating in the 
commercial fishery. Vessels with documented landings of summer flounder for sale between 26 January 1985 
and 26 January 1990 qualify for a moratorium permit to land and sell summer flounder under this moratorium 
program. Under the moratorium, vessels and moratorium permits together may be bought and sold. Vessels 
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that involuntarily leave the fishery (for example, vessels that were sunk or burned) may be replaced with 
vessels of the same Gross Registered Tonnage (GAT) and overall registered length as the vessel being replaced. 
Commercial vessels that are judged unseaworthy by the Coast Guard for reasons other than lack of 
maintenance may be replaced by a vessel with the same GAT and vessel registered length. Permits may not 
be combined to create larger replacement vessels. The moratorium terminates at the end of the fifth year 
following implementation unless extended by FMP amendment. The moratorium may be terminated or replaced 
at any time by FMP amendment establishing an alternative limited entry system. 

A vessel is eligible for a moratorium permit if it meets any of the following criteria: 

1 . The owner or operator of the vessel landed and sold summer flounder in the management unit for summer 
flounder between 26 January 1985 and 26 January 1990; or 

2. The vessel was under construction for, or was being rerigged for. use in the directed fishery for summer 
flounder on 26 January 1990 and provided the vessel has landed summer flounder for sale prior to 
implementation of this Amendment. For the purpose of this paragraph, "under construction" means that the 
keel has been laid, and "being rerigged" means physical alteration of the vessel or its gear had begun to 
transform the vessel into one capable of fishing commercially for summer flounder; or 

3. The vessel is replacing a vessel of substantially similar harvesting capacity which involuntarily left the 
summer flounder fishery during the moratorium, and both the entering and replaced vessels are owned by the 
same person. "Substantially similar harvesting capacity" means the same GRT and vessel registered length for 
commercial vessels. 

4. Vessels that are judged unseaworthy by the Coast Guard for reasons other than lack of maintenance may 
be replaced by a vessel with the same GRT and vessel registered length for commercial vessels. 

Eligibility must be established during the first year of the FMP. In other words, the moratorium permit may not 
be applied for more than twelve months following the effective date of the final regulations or if a vessel is 
retired from the fishery. This does not affect annual permit renewals. 

Vessel permits issued to vessels that involuntarily leave the fishery may not be combined to create larger 
replacement vessels. 

Applicants for moratorium permits shall provide information with the application sufficient for the Regional 
Director to determine if the vessel meets the eligibility requirements. Sales receipts or dealer weighout forms 
signed by the dealer and, for conditions 3, a notarized statements from marine architects or surveyors or 
shipyard officials will be considered acceptable forms of proof. 

9.1.2.1.1.3. Permit application 

The owner or operator of a US vessel may obtain the appropriate Federal permit by furnishing on the form 
provided by NMFS information specifying, at least, the names and addresses of the vessel owner, the name 
of the vessel, official Coast Guard number, directed fishery or fisheries, gear type or types utilized to take 
summer flounder, gross tonnage of vessel, the permit number of any current or previous fishery permit issued 
to the vessel, radio call sign, registered length of the vessel, engine horsepower, year the vessel was built, 
type of construction, type of propulsion, navigational aids (e.g., Loran C), type of echo sounder, type of 
computer, crew size including captain, fish hold capacity (to the nearest 1 00 lbs), quantity of summer flounder 
landed during the year prior to the one for which the permit is being applied (documented by sales records), 
principal State of landing, the home port of the vessel, and number of passengers the vessel may carry (for 
party and charter boats). Operators of commercial vessels must also supply information required to establish 
that the vessels qualify for a permit pursuant to the moratorium. The Regional Director will notify the applicant 
of any deficiency in the application. If the applicant fails to correct the deficiency within 15 days following the 
date of notification, the application will be considered abandoned. 

Applicants for a permit under this FM P must agree, as a condition of issuance of the permit, to fish in 
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accordance with Federal rules whether they are fishing in the EEZ or State waters. For vessels with 
moratorium permits, this includes agreeing to not land summer flounder in any State where the Regional 
Director has determined that the State's commercial quota has been landed. 

Applicants for a permit under this FMP must agree, as a condition of issuance of the permit, to fish in 
accordance with Federal rules whether they are fishing in the EEZ or State waters. For vessels with 
moratorium permits, this includes agreeing to not land summer flounder in any State where the Regional 
Director has determined that the State's commercial quota has been landed. 

Permits expire: (1) when the owner or operator retires the vessel from the fishery, or (2) when the vessel fails 
to land any summer flounder for 52 consecutive weeks , or (3) on 31 December of each year, or (4) when the 
ownership of the vessel changes; however, the Regional Director may authorize continuation of a vessel permit 
for the summer flounder fishery if the new owner so requests. Applications for continuation of a permit must 
be addressed to the Regional Director. 

The permit must be carried, at all times, on board the vessel for which it is issued, and must be maintained 
in legible condition. The permit, the vessel, its gear and catch shall be subject to inspection upon request by 
any authorized official. 

The Federal costs of implementing an annual permit system for the sale of summer flounder shall be charged 
to permit holders as authorized by section 303(b) (1) of the Magnuson Act. In establishing the annual fee, the 
Regional Director will ensure that the fee does not exceed the administrative costs incurred in issuing the 
permit, as required by section 304(d) of the Magnuson Act. Proper accounting for administrative costs may 
include labor costs (salary and benefits of permitting officers plus prorated share of secretarial support and 
supervision at both the NMFS regional and headquarters levels), computer costs for creating and maintaining 
permit files (prorated capital costs, time share and expendable supplies), cost of forms and mailers (purchase, 
preparation, printing and reproduction), and postage costs for application forms and permits. 

9.1.2.1.2. Dealer permits and fees 

Any dealer of summer flounder must have a permit. A dealer of summer flounder is defined as a person or firm 
that receives summer flounder for a commercial purpose from the owner or operator or a vessel issued a 
moratorium permit pursuant to this FMP for other than transport. 

An applicant must apply for a dealer permit in writing to the Regional Director. The application must be signed 
by the applicant and submitted to the Regional Director at least 30 days before the date upon which the 
applicant desires to have the permit made effective. Applications must contain the name, principal place of 
business, mailing address and telephone number of the applicant. The Regional Director will notify the applicant 
of any deficiency in the application. If the applicant fails to correct the deficiency within 15 days following the 
date of notification, the application will be considered abandoned. Except as provided in Subpart D of 15 CFR 
Part 904, the Regional Director will issue a permit within 30 days of the receipt of a completed application. 

A permit expires on 31 December of each year or if the ownership or the dealer changes. Any permit issued 
under this section remains valid until it expires, is suspended, is revoked, or ownership changes. Any permit 
which is altered, erased, or mutilated is invalid. The Regional Director may issue replacement permits. Any 
application for a replacement permit shall be considered a new permit. 

A permit is not transferable or assignable. It is valid only for the dealer to whom it is issued. 

The permit must be displayed for inspection upon request by an authorized officer or any employee of NMFS 
designated by the Regional Director. 

The Regional Director may suspend, revoke, or modify, any permit issued or sought under this section. 
Procedures governing permit sanctions or denials are found at Subpart D of 15 CFR Part 904. The Regional 
Director may, after publication of a notice in the Federal Register, charge a permit fee. Within 15 days after 
the change in the information contained in an application submitted under this section, the dealer issued the 
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permit must report the change in writing to the Regional Director. 

The Regional Director shall recognize State dealer permits in lieu of Federal dealer permits if the permits contain 
the necessary information and are forwarded to the Regional Director by the appropriate State. 

9.1.2.2. Summer Flounder FMP Monitoring Committee 

The Summer Flounder Monitoring Committee will be made up of staff representatives of the Mid-Atlantic, New 
England, and South Atlantic Fishery Management Councils, the Northeast Regional Office, the Northeast 
Fisheries Center, and the Southeast Fisheries Center, and ASMFC representatives. The MAFMC Executive 
Director or his designee will chair the Committee. 

The Summer Flounder Monitoring Committee will annually review the best available data including, but not 
limited to, commercial and recreational catch/landing statistics, current estimates of fishing mortality, stock 
status, the most recent estimates of recruitment, VPA results, target mortality levels, beneficial impacts of 
size/mesh regulations, as well as the level of noncompliance by fishermen or States and recommend to the 
Council Committee and ASMFC Interstate Fishery Management Program (ISFMP) Policy Board commercial 
(annual quota, minimum fish size, and minimum mesh size) and recreational (possession and size limits and 
seasonal closures) measures designed to assure that the target mortality level on summer flounder is not 
exceeded [0.53 in the first year of FMP implementation and maintaining it at that level through year three; in 
year four and subsequent years, the target fishing mortality rate will be F max (0.23)]. The Committee will also 
review State regulatory programs for consistency with the FMP. The Committee will also review the Northeast 
Exempted Fisheries Program described in section 9.1.2.3.3. The Committee will also review the gear used to 
catch summer flounder to determine whether gear other than otter trawls needs to be regulated to help assure 
attainment of the fishing mortality rate target and propose such regulations as appropriate. 

The Council and ASMFC will receive the report of the Committee and make its recommendations to the 
Regional Director" The Regional Director will receive the report of the Council and ASMFC and publish his 
report in the Federal Register for public comment by the date specified in the regulations which provide States 
sufficient time to implement quotas and other management measures. Following the review period, the 
Regional Director will set the final quota and other management measure adjustments for the year. 

in summary, the steps from the Monitoring Committee to action by the Regional Director are: 

1 . The Monitoring Committee reviews the data and makes its recommendations to the Demersal Species 
Committee and ASMFC ISFMP Policy Board. 

2. The Demersal Species Committee and ASMFC ISFMP Policy Board consider the recommendations of the 
Monitoring Committee and makes their recommendations to the Council and ASMFC. 

3. The Council and ASMFC consider the recommendations of the Demersal Species Committee and ASMFC 
ISFMP Policy Board and make their recommendations to the Regional Director. 

4. The Regional Director considers the recommendations of the Council and ASMFC and publishes proposed 
measures in the Federal Register. 

The Monitoring Committee, Demersal Species Committee, ASMFC ISFMP Policy Board, and Council meetings 
will all be open to the public and provide an opportunity for public comment. The publication of the Regional 
Director's proposed action in the Federal Register provides an opportunity for public comment at that level. 

9.1.2.3. Commercial management measures 

9.1.2.3.1. Commercial quota 

The quota setting process is specified in 9.1.2.2. Quotas would be distributed to the States based on their 
percentage share of commercial landings for the period 1980-1989 (Table 1) minus any landings in that State 
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in excess of the previous year's quota. 

The annual commercial quota will be set at a range of between 0 and the maximum allowed by the adopted 
fishing mortality rate reduction strategy. The commercial quota includes all landings for sale by any gear. 

All landings by any vessel that has a commercial moratorium permit (permit to sell) counts against the quota, 
whether the summer flounder are caught with an otter trawl, a scallop dredge, hook and line, or any other 
gear. If the vessel does not have a commercial moratorium permit, the fish may not be sold and the 
recreational rules on size, possession, and season apply. 

The annual commercial quota would be based on the recommendations of the Summer Flounder FMP 
Monitoring Committee to the Council and ASMFC Board. The Council and ASMFC would consider those 
recommendations and submit their recommendations to the Regional Director. The Regional Director will set 
the commercial quota annually. 

The commercial quota in 1992 would be a maximum of 11 million pounds assuming a minimum mesh size of 
5.5" diamond mesh or 6" square mesh, a minimum commercial fish size of 13" TL, and a minimum recreational 
fish size of 14" TL. This quota is based on current information and assumes an average level of recruitment 
in 1989, 1990 and 1991. The quota will be calculated each year to reflect the most current information on 
recruitment, stock status, and level of compliance. 

The 1992 quota may be revised prior to plan implementation to reflect additional information on stock status. 
If 1990 and 1991 recruitment is lower than expected then the quota will be lower than the maximum 11 
million pounds. Several factors will be considered when determining the 1992 quota including: the highly 
overfished nature of the stock (F> 1.4), the low spawning stock size (currently 2-3% of maximum), the fact 
that an average or above average year class has not been produced recently (1989 and 1990 year classes 
were no better than average, while the 1988 year class was poor), recruitment estimates for 1989 and beyond 
are based on a barely significant correlation between the NEFC VPA estimates and the VIMS survey (which 
has a short time series), and finally, 1992 projections are based on 1989 numbers- at-age from the VPA. 

The quota must apply throughout the management unit, that is, in both State and Federal waters. All 
commercial landings in a State would count toward that State's quota. When a State's quota has been caught, 
fishing for and/or landing summer flounder would be prohibited in that State. 

Using data collected through this FMP (section 9.1.3), NMFS will monitor the fishery and inform each of the 
States of the State's landings relative to that State's quota. It is expected that the States will assist NMFS 
with data collection. 

It is the responsibility of each State to assure that its quota is not exceeded. Each State shall close their 
State's waters to commercial fishing for summer flounder when their quota is reached and prohibit landing by 
commercial vessels. Each State must submit to the Council and Regional Director a plan setting forth the 
means by which the State will manage the quota, size limit, and mesh regulation. Each State's plan will be 
reviewed by the Monitoring Committee. Until the Monitoring Committee determines that a State's plan is 
adequate to implement the FMP, the State will be considered not in compliance with the FMP. This provision 
is considered extremely importantu particularly in the first year or two that the FMP is implemented, since few, 
if any, States will have measures in effect to rapidly implement the FMP (particularly the quota provision). This 
provision will allow the Regional Director to close the EEZ summer flounder fishery to vessels of a particular 
State early enough in the year to assure that there is quota remaining for the fishery in the State's territorial 
sea and internal waters and for vessels taking advantage of the 1 00 or 200 pound bycatch rule, depending 
on season, for small mesh. Without this provision, States would exceed their quotas the first year, have the 
overage deducted from the second year's quota, and likely never be able to receive a full quota in subsequent 
years. 

A State is allowed to submit a plan for each year or to submit a framework plan setting forth criteria and 
schedules for actions to assure compliance with the FMP. 
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The Regional Director shall close the EEZ to fishing for summer flounder by commercial vessels if he determines 
that the inaction of one or more States will cause the target fishing mortality levels to be exceeded. 

The Regional Director shall close the EEZ to fishing for summer flounder by commercial vessels if the 
commercial fisheries in all States have been closed. 

9.1.2.3.2. Commercial fish size limitations (this section is unchanged from Amendment 2) 

It is illegal for owners or operators of vessels issued moratorium permits, except party and charter boats 
carrying passengers for hire, to possess summer flounder less than 13" total length (TL). It is also illegal to 
possess parts of summer flounder less than 13" to the point of landing. 

Vessels with commercial moratorium permits issued pursuant to this FMP are required to fish and land pursuant 
to the provisions of this FMP unless the vessels land in States with larger minimum fish sizes than those 
provided in the FMP, in which case the minimum fish size would be required to meet the State limits. States 
with minimum size larger than those in the FMP are encouraged to maintain them. 

The minimum fish size may be changed annually, if appropriate, following the Summer Flounder FMP 
Monitoring Committee process set forth in 9.1 .2.2. 

9.1.2.3.3. Minimum mesh requirement. 

Vessels using otter trawls and possessing more than 1 00 lbs of summer flounder between 1 May and 31 
October or more than 200 lbs of summer flounder between 1 November and 30 April may only fish with 5.5" 
minimum diamond mesh or 6" minimum square mesh, inside measure, applied throughout the cod end for at 
least 75 continuous meshes forward of the terminus of the net, or, if the net is not long enough for such a 
measurement, the terminal 1/3 of the net, measured from the terminus of the cod end to the head rope. Mesh 
would be allowed to be larger than the minimum size, but it could be no smaller than the minimum size. If the 
fish are landed in a State that has a larger minimum net mesh size, the State limit would prevaiL States with 
minimum mesh regulations larger than those established in this FMP are encouraged to maintain them. 

Only nets of at least the legal size would be allowed on otter trawl vessels fishing for summer flounder. Any 
combination of mesh or liners that effectively decreases the mesh below the minimum size is prohibited. Otter 
trawl vessels retaining more than 1 00 lbs of summer flounder between 1 May and 31 October or more than 
200 lbs of summer flounder between 1 November and 30 April may not have any net, or any piece of net not 
meeting the mesh size requirements, on board. It must be recognized that at least a portion of the body of the 
net (ahead of the 75 meshes) may be smaller than the minimum legal mesh size, and that net may be legally 
on board, as may pieces of net to repair it. 

The owner or operator of a fishing vessel shall not use any device or material, including, but not limited to, 
nets, net strengtheners, ropes, lines, or chaffing gear, on the top of the regulated portion of a trawl net; except 
that, one splitting strap and one bull rope (if present), consisting of line or rope no more than 3" in diameter, 
may be used if such splitting strap and/or bull rope does not constrict in any manner the top of the regulated 
portion of the net. "Top of the regulated portion of the net" means the 50% of the entire regulated portion of 
the net which (in a hypothetical situation) would not be in contact with the ocean bottom during a tow if the 
regulated portion of the net were laid flat on the ocean floor. For the purpose of this paragraph, head ropes 
shall not be considered part of the top of the regulated portion of a trawl net. 

Since it will be difficult to detect a violation of the minimum mesh net regulation, the penalty for individuals 
detected of such a violation must be sufficient to provide an adequate deterrent. Nets can be double bagged 
or used as liners. Therefore, it is recommended that the penalty for the first offense be a six month loss of 
moratorium permit and the penalty for a second offense be a one year loss of permit. After imposition and 
expiration of such a penalty, if the individual fishes without penalty for three consecutive years, the earlier 
offenses would be expunged from the record. 

The minimum net mesh size could be changed annually, if appropriate, following the Summer Flounder FMP 
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Monitoring Committee process set forth in 9.1.2.2. Based on the recommendations of the Summer Flounder 
Monitoring Committee and Council, the Regional Director, by regulatory amendment, shall implement 
regulations on gear other than otter trawls to achieve discards of summer flounder equivalent to the discards 
with otter trawls given the minimum net mesh requirements. This provision is intended to address the problem 
that could develop if gear currently not in significant use in the summer flounder fishery are developed as a 
way of avoiding the minimum otter trawl mesh rule. 

There are two exceptions to the minimum mesh rule: 

1. Vessels fishing in the fly net fishery are exempt from the minimum mesh size requirement. A fly net is a two 
seam otter trawl with the following configuration: 

a. The net has large mesh webbing in the wings with a stretch mesh measure of 8" to 64". 

b. The first body (belly) section of the net consists of 35 meshes or more of 8" (stretch mesh) webbing or 
larger. 

c. In the body section of the net the stretch mesh decreases in size relative to the wings and continues to 
decrease throughout the extensions to the cod end, which generally has a webbing of 2" (stretch mesh). 

If the Regional Director determines after a review of Sea Sampling, landing, or other data that the summer 
flounder catch in the fly net fishery exceeds 1 % of the total catch in the fly net fishery, he may rescind the 
exemption. 

2. Vessels fishing for summer flounder in the EEZ (taking and retaining more than 200 lbs of summer flounder) 
east of the line described below from 1 November through 30 April and not using a 5.5" minimum mesh 
(diamond) or 6" minimum mesh (square) net, are required to obtain a special permit from NMFS. Application 
for this permit must be made 7 days prior to entering this exempted fishery and NMFS must be notified 7 days 
before the vessel exits the exempted fishery. The commercial minimum size limit (13") applies in the exempted 
area. Vessels with this special permit are exempted from the minimum net mesh regulations, but are prohibited 
from fishing west of the line. NMFS is authorized to establish procedural rules necessary to process 
applications for and cancellation of these special permits in order to facilitate enforcement. 

The line follows 72° 30.0' W. until it intersects the EEZ. 

Vessels fishing with an exempted fishery permit may transit the area south and west of the exempted fishery 
area to leave and return to port so long as all fishing gear is stowed in a manner such that it cannot be used 
outside the exempted fishery area. 

If the Regional Director determines after a review of Sea Sampling data that vessels fishing seaward of the line 
described above are discarding more than 10% of their summer flounder catch, the Regional Director may 
rescind the exemption. 

The Summer Flounder Monitoring Committee (see section 9.1.2.2) will meet on an annual basis to review the 
Northeast exempted fishery program beginning one year after approval of Amendment 3. Sea sampling data 
would be used in conjunction with the winter trawl survey data to determine if the demarcation line used to 
delineate the exemption area should be modified or the exempted area terminated to reduce discard rates 
below 10% in the exempted fishery for the upcoming fishing season. Possible modifications would include 
both a reduction or enlargement of the exempted area. 

Specifically, discard rates by 30' square would be used to determine a demarcation line and exemption area 
that would not exceed the 1 0% discard threshold. In areas not sampled by the Sea Sampling Program, length 
frequency information from the winter trawl survey would be used with selectivity ogives for nets in use in 
the exempted fishery to estimate discard rates for specific trawl mesh sizes used in the exempted fishery. 
These specific mesh sizes would be obtained from Sea Sampler reports for other areas in the exempted fishery. 
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Seasonal adjustments, i.e., an increase or decrease in the exemption period, could also occur based on the 
results of the NMFS Sea Sampling Program and this monitoring process. The exempted fishery program could 
be terminated as a result of this process. The Monitoring Committee would review Sea Sampler reported 
discard data and the N M FS N EFSC winter trawl survey data to determine whether the exempted fishery could 
be adjusted in time to maintain discards below the 1 0% level. In other words, the exempted fishery could 
open before or after 1 November and close before or after 30 April, in biweekly increments, if the data 
indicated that this would maintain discards below 10% in the exempted area. 

All adjustments to the exempted fishery area would be along latitude and longitude lines consistent with the 
30' squares; that is a latitudinal or longitudinal bands of 30' squares would be added to or subtracted from 
the exempted fishery area through the annual review. If a majority of the 30' squares in a given row were 
found to be under the 10% discard rate for the previous year (based on Sea Sampler data if such data existed 
or on winter trawl survey data if Sea Sampler data did not exist) or if the combined average (the sum of the 
discards for the squares in the row divided by the sum of the catch of the squares in the row) of all of the 
squares was below 10% discards, the row could be added to the exempted fishery area. The westernmost 
longitudinal row of 30' squares and the sorthernmost latitudinal row of 30' squares meeting this criterion 
would be the western and southern limits of the exempted fishery area for a particular season. Since there 
is no southern boundary except the point of intersection of 72° 30' with the limit of the EEZ, the southern limit 
for the purpose of this evaluation will be the row of 30' squares latitudinally containing the southernmost 30' 
square for which exempted fishery Sea Sampler data exist for the previous season. 

Following the procedures set forth in 9.1.2.2, the Monitoring Committee would recommend any changes in 
the Northeast exempted fisheries program to the Demersal Species Committee and ASMFC ISFMP Policy 
Board. The Committee and Board would consider these recommendations and make their recommendations 
to the Council and ASMFC. The Council and ASMFC would then consider these recommendations and make 
their recommendations to the Regional Director. The Regional Director would consider the recommendations 
of the Council and ASMFC and publish proposed changes in the Federal Register. 

9.1.2.4. Recreational Fishery Measures (this section remains unchanged from Amendment 2) 

The recreational fishery throughout the management unit would be managed through an annual evaluation of 
a framework system (section 9. 1.2.2) of possession limits, size limits, and seasonal closures. Recreational 
landings would be compared to annual target harvest levels established through the FMP Monitoring Committee 
process to determine if modifications to the recreational possession limit and size limit are required for the 
following year or if the fishery needed to be closed for certain periods. 

The annual recreational possession limit, size limit, and season will be set at a range of between 0 and the 
maximum allowed by the adopted fishing mortality rate reduction strategy. It will be illegal to possess parts 
of summer flounder less than the minimum size to the point of landing. 

Clearly, within limits, there are various combinations of possession limits and seasons for a given size limit that 
will attain the fishing mortality rate target for a particular year. The length and timing of a_seasonal closure are 
primary determinants in this consideration. Obviously, a closure during months when the fishery is not 
prosecuted at a significant level will not be particularly usefuL Also, a very short closure may not be useful 
since it will allow fishermen the opportunity to expend greater effort in the months immediately before and 
after the closure. 

During the first year of FMP operation there will be a 14" TL minimum fish size, 6 fish possession limit, and 
a fishing season from 1 5 May through 30 September. 

On vessels with several passengers, where catches are pooled in one or more containers, the number of 
summer flounder contained on the vessel may not exceed the possession limit multiplied by the number of 
people aboard the vesseL 

It is the responsibility of each State to assure that it implements measures equivalent with the Federal FMP. 
The Regional Director may prohibit landing summer flounder from the EEZ by recreational vessels (party, 
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charter, and private boats) of any State not in compliance with this FMP (possession limit, size limit, and 
season). If the inaction of one or more States leads the Regional Director to conclude that the FMP will be 
adversely affected, he may close the entire EEZ to summer flounder fishing. To be equivalent with the FMP, 
the States' measures must have the same length and possession limits as the FMP, but may incorporate a 
different equivalent open season provided such open season remains within the same MRFSS waves (bimonthly 
sampling periods) used in the coastwide season. 

9.1.2.5. Other measures 

Only persons with a dealer permit may buy summer flounder at the point of first sale landed by a vessel that 
has a commercial moratorium permit issued pursuant to this FM P. 

Owners or operators of vessels with moratorium permits may sell summer flounder at the point of first sale 
only to a dealer that has a dealer permit issued pursuant to this FMP. 

The amount of summer flounder on board a vessel using small mesh trawl gear other than exempted gear may 
not exceed 100 lbs between 1 May and 31 October or more than 200 lbs between 1 November and 30 April. 

Owners or operators of vessels with moratorium permits may not land summer flounder in a State when the 
Regional Director has determined that the State's commercial quota has been landed. 

All summer flounder on vessels fishing with a mesh smaller than the legal minimum size must have any summer 
flounder on board boxed in a manner that will facilitate enforcement personnel knowing whether the vessel 
has more than 1 00 lbs between 1 May and 31 October or more than 200 lbs between 1 November and 30 
April of summer flounder on board to meet the minimum mesh size criterion. Any unboxed summer flounder 
on board a vessel fishing with a net smaller than the legal minimum is considered a violation of this FMP, A 
box holds 100 pounds of summer flounder and is approximately 36" long, 15" wide, and 12" high 
(approximately 3. 75 cubic feet). 

The Regional Director may place sea samplers aboard vessels if he determines a voluntary sea sampling system 
is not giving a representative sample from the summer flounder fishery. 

The Regional Director, Northeast Region, NMFS is authorized to monitor sea turtles in the Exclusive Economic 
Zone from the mouth of the Chesapeake Bay to the southern border of North Carolina, through aerial surveys 
and sea sampling, in concert with similar efforts by the State of North Carolina, and to institute measures in 
this area within 10 miles ( 16.1 kilometers) of the shore to minimize the take of sea turtles in the summer 
flounder fishery between 15 October and 15 January, compatible with such measures instituted by North 
Carolina. If measures are considered necessary and North Carolina has not acted appropriately, the Regional 
Director may limit tow times to 60 minutes or close the area to trawlers that do not use nets equipped with 
turtle excluder devices with bars spaced no greater than 6" (15.2 centimeters) apart, or other devices that may 
be authorized by the Regional Director, 

No foreign fishing vessel shall conduct a fishery for or retain any summer flounder, Foreign nations catching 
summer flounder shall be subject to the incidental catch regulations set forth in 50 CFR 611 .13, 611,14, and 
611.50. 

9.1.3. Specification and Sources of Pertinent Fishery Data (this section is unchanged from Amendment 2) 

9.1.3. 1, Domestic and foreign fishermen 

Section 303(a)(5) of the MFCMA requires at least information regarding the type and quantity of fishing gear 
used, catch by species in numbers of fish or weight thereof, areas in which fishing was engaged in, time of 
fishing, and number of hauls must be submitted to the Secretary. In order to achieve the objectives of this FMP 
and to manage the fishery for the maximum benefit of the US, it is necessary that, at a minimum, the 
Secretary collect on a continuing basis and make available to the Councils: (1) summer flounder catch, effort, 
and ex-vessel value and the catch and ex-vessel value of those species caught in conjunction with summer 
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flounder for the commercial fishery provided in a form that analysis can be performed at the trip, water area, 
gear, month, year, principal (normal) landing port, landing port for trip, and State levels of aggregation; (2) 
catch and effort for the recreational fishery; (3) biological (e.g., length, weight, age, and sex) samples from 
both the commercial and recreational fisheries; and (4) annual and fully comparable NMFS bottom trawl 
surveys· for analyses of both CPUE and age/size frequency. The Secretary may implement necessary data 
collection procedures through amendments to the regulations. It is mandatory that these data be collected for 
the entire management unit, including North Carolina, on a compatible and comparable basis. 

Commercial logbooks must be submitted on a monthly basis by Federal moratorium permit holders in order to 
monitor the fishery. 

Operators of party and charter boat with Federal permits issued pursuant to this FMP must submit logbooks 
monthly showing at least name and permit number of the vessel; total amount in pounds and numbers of each 
species taken; date(s) fished; number of trips; duration of trip; locality fished; crew size; landing port; number 
of anglers carried on each trip; and discard rate. 

States are encouraged to implement equivalent fishery data collection systems for the development of a 
coordinated statistics gathering effort. 

Foreign fishermen are subject to the reporting and recordkeeping requirements in 50 CFR 611 . 

9.1.3.2. Dealers. In order to monitor the fishery and enable the Regional Director and the States to forecast 
when a closure will be needed, dealers with permits issued pursuant to this FMP must submit weekly reports 
showing at least the quantity of summer flounder purchased (in pounds), and the name and permit number of 
the vessels from whom the summer flounder was purchased. 

Buyers that do not purchase directly from vessels are not required to submit reports under this provision. 
Dealers should report only those purchases from vessels (fishermen with commercial moratorium permits). 

9.1.3.3. Processors. Section 303(a)(5) of the MFCMA requires at least estimated processing capacity of, and 
the actual processing capacity utilized by US fish processors must be submitted to the Secretary. The 
Secretary may implement necessary data collection procedures through amendments to the regulations. 

9.2. ANALYSIS OF BENEFICIAL AND ADVERSE IMPACTS OF ADOPTED MANAGEMENT MEASURES 

9.2.1. The FMP Relative to the National Standards (this section is unchanged from Amendment 2) 

Section 301 (a) of the MFCMA states: "Any fishery management plan prepared~ and any regulation promulgated 
to implement such plan pursuant to this title shall be consistent with the following national standards for 
fishery conservation and management." The following is a discussion of the standards and how this FMP meets 
them: 

9.2.1.1. Conservation and management measures shall prevent overfishing while achieving, on a continuous 
basis, the optimum yield from each fishery. 

MSY (section 5A) has not been specified for summer flounder. OY is all summer flounder harvested pursuant 
to this FMP. 

Overfishing in the Summer Flounder FMP is defined as fishing in excess of the F max level. F max is a biological 
reference point that corresponds to the level of fishing mortality (F) that produces the maximum yield per 
recruit. Based on current resource condition, F max is 0.23. That overfishing definition was approved by NMFS 
in Amendment 1 to the FMP. The Council's schedule to reduce overfishing is presented in section 9.2.2.1. 
Recent stock assessment information indicates that summer flounder stocks are severely overfished. Current 
fishing mortality rates (F) are at least 1.4 and could be as high as 2.1. Thus, there is at least a six fold 
difference between the F max and the current F. In order to achieve F max' current exploitation rates would have 
to be reduced by 73%. 

29 July 1993 20 



Long term trends in abundance and recruitment of summer flounder, derived from several local and coastwide 
surveys, indicate that the summer flounder stock has been so reduced that current levels of abundance are 
less than 20% of the stock size measured in the late 1970's. Based on current levels of exploitation, spawning 
stock biomass (SSB) levels are 2~3% of the virgin or unfished biomass level. SSB levels should be at least 20% 
of the unfished level, based on analysis conducted on other species, to allow the stock to sustain itself over 
an extended period of time. Survey indices also indicate that the 1988 year class was almost a complete failure 
and the 1989 and 1990 year classes "no better than average." In addition, age composition of the summer 
flounder stock is severely compressed. In fact, the coastwide NEFC survey did not collect any summer flounder 
older than age 3 in the 1990 survey although a decade ago summer flounder as old as age 10 were collected. 

State and Federal cooperation increases the chances of reducing overfishing. 

9.2.1.2. Conservation and management measures shall be based upon the best scientific information available. 

This FMP is based on the best and most recent scientific information available. Future summer flounder 
research should be devoted toward both data collection and analysis in order to evaluate the effectiveness of 
this FMP. This species should be periodically reviewed by the NEFC Stock Assessment Workshop process, 

9.2.1.3. To the extent practicable, an individual stock of fish shall be managed as a unit throughout its range, 
and interrelated stocks of fish shall be managed as a unit or in close coordination. 

The FMP's management unit is summer flounder throughout their range on the Atlantic coast from Maine 
through North Carolina, including the EEZ, territorial sea, and internal waters. This specification is considered 
to be consistent with National Standard 3. 

9.2.1.4. Conservation and management measures shall not discriminate between residents of different States, 
If it becomes necessary to allocate or assign fishing privileges among various United States fishermen. such 
allocation shall be (A) fair and equitable to all such fishermen; (B) reasonably calculated to promote 
conservation; and (C) carried out in such a manner that no particular individual. corporation. or other entity 
acquires an excessive share of such privileges. 

The FMP does not discriminate among residents of different States. It does not differentiate among US citizenso 
nationals, resident aliens, or corporations on the basis of their State of residence, It does not incorporate or 
rely on a State statute or regulation that discriminates against residents of another State. 

Summer flounder migrate inshore in the spring and offshore in the fall (section 5,1 ). These seasonal migrations 
lead to seasonal fisheries. Once the decision was made to use an annual quota as one of the tools to manage 
the commercial fishery, it became important to adopt measures to insure that fishermen from one State could 
not take the entire quota (which, at least in the short run, must be much smaller that historical catches in order 
to stop overfishing) before fishermen from other States had an opportunity to participate in the fishery. Early 
in the planning process it became apparent that it would be extremely difficult, if not impossible, to prevent 
overfishing without the use of an overall quota. The States quickly realized that overall or regional quotas could 
work to the detriment of a particular State and/or region, and, therefore, requested the Council to consider 
State by State quotas. In developing State quotas, the Council reviewed the history of the fishery and 
recommended a ten year time frame as the appropriate historical data upon which quotas would be based. This 
was discussed thoroughly by the States and while efforts were made to shorten the period to as little as three 
years, it was quickly realized that short term variations in landings did occur and quotas based on a short term 
series would penalize one segment of the fishery while granting others what was considered an excessive 
share, The States, through ASMFC, approved the ten year time period and the method of allocating the quota. 

However, the solution to allocate the quota by State created the problem of how to assure against overfishing 
in the FMP if a State did not take appropriate action to insure that its quota was not exceeded. The only action 
readily available was to close the EEZ to taking summer flounder, which was provided for in the Amendment. 
While the inaction of one State could result in such gross overfishing that a closure of the entire EEZ would 
be warranted, it was felt that prohibiting retention of summer flounder in the entire EEZ if only one State 
presented a problem generally would impose a hardship on fishermen from other States. Hence, the provision 
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to prohibit fishermen resident (the State that is shown as the principal landing State in the annual permit 
application) in the problem State from taking summer flounder anywhere in the EEZ (section 9.1.2.3.1 ). 

Preemption was not considered a serious alternative to this procedure. There is not a great deal of precedent 
to determine if preemption could work rapidly enough to prevent overfishing. The existing procedures are 
complicated. Additionally, there is the question of whether summer flounder landings are primarily from the 
EEZ or primarily from State waters. If the commercial fishery is the basis, landings from the EEZ have averaged 
77% during the period 1980-89 (Table 2). It was 92% in 1989 (Table 3). In the recreational fishery, EEZ catch 
in pounds was 7% of the total recreational landings for the 1980-89 period and 4% of the total in 1989. For 
the total fishery in 1980-89, the EEZ share of the total was 49% . The total fishery EEZ share in 1989 was 
74%. 

In choosing historical catch as a basis of allocation, and by virtue of acceptance by the States of the time 
frame and the resulting percent of allocations, National Standard 4A, the "fair and equitable to all such 
fishermen" test, has been met. Since the quota is based on stock size and will be determined annually to 
assure that the target mortality rate is not exceeded, National Standard 48 "reasonably calculated to promote 
conservation" is met. 

Section 4C requires that the allocation be carried out in such a manner that "no particular individual, 
corporation, or other entity, acquires an excessive share of such privilege." it was therefore necessary for the 
Council and ASMFC to develop a method to assure that Section C was carried out. 

In order to assure that 4C is fully met, any State or States not in compliance with the quota, that is, those 
States which have exceeded the allocated amount, must be prevented from taking additional summer flounder 
or an excessive share will be realized by the residents of that State, unfairly penalizing the other participants 
in the fishery! The Council and ASMFC have proposed that this obligation be met by requiring the Regional 
Director, upon advice from the Monitoring Committee through the Council and ASMFC, and upon his 
concurrence that the allocation has been exceeded by a particular State, to close the EEZ to fishermen from 
that State. 

Another remedy which was considered to be available to the Regional Director was to close the entire EEZ 
when quotas are exceeded. While this still may be necessary if enough States exceed the quotas, it is certainly 
not a remedy to prevent one State from acquiring an excessive share. The provision proposed by the Council, 
as stated above, will prevent excessive share gains and comply with the charge of National Standard 4C. It 
should be noted that this clause would not prohibit continued fishing in State waters as would "preemption", 
which is included in the Magnuson Act. and may or may not be applicable to the summer flounder fishery. 

The Council and ASMFC considered the argument that this measure discriminates among fishermen of different 
States, and may therefore run afoul of National Standard #4. The Council and the ASMFC have considered this 
argument and believe that it results in too narrow a construction of the National Standard, particularly in the 
context of this fishery. The National Standard must be read as a whole, and any interpretation that focuses 
too narrowly on distinctions based on residence may face problems in providing fair allocations. In this FMP, 
all fishermen are given an equal opportunity to harvest a fair share of the overall quota. The distinction drawn 
in the management measures is not for the purpose of harming the fishermen of any State, but rather to ensure 
that all of the requirements of National Standard #4 are met. This kind of differentiation, which is implemented 
not to adversely affect anyone, but to ensure attainment of equitable allocations, cannot be considered 
discriminatory within the meaning of National Standard #4. The allocation system will be administered by the 
States under this cooperative interjurisdictional management program. The effect of this measure is simply to 
provide the Secretary with the opportunity to support the collective States' efforts in administering quotas. 

The recreational measures are applied coastwide, although the States are allowed to make minor changes to 
the open season to allow for regional differences caused by the summer flounder migration. In the commercial 
fishery, the minimum fish size and minimum net mesh size are applied coastwide. The commercial quota is 
allocated on a State by State basis using the distribution of the commercial catch of summer flounder for the 
period 1980-1989. These provisions are, therefore, "fair and equitable to all fishermen." 
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The recreational size limit, possession limit, and season are all specified so they may be adjusted annually 
following procedures set forth in the FMP to assure that the fishing mortality reduction strategy is followed. 
The commercial quota, minimum fish size, and minimum net mesh are all specified so they may be adjusted 
annually following procedures set forth in the FMP to assure that the fishing mortality reduction strategy is 
followed. These provisions are, therefore, "reasonably calculated to promote conservation.'v 

It is clear that while the best solution to this problem may be a change either in the Magnuson Act, or through 
an interjurisdictional fisheries act, or similar legislation, the Council and ASMFC have acted responsibly in the 
required measures and fully expect these measures to be successful in carrying out a fair and equitable summer 
flounder plan. 

The Council believes that there is an intrinsic tension within the National Standards with respect to 
management of interjurisdictional fisheries such as the fishery for summer flounder, which is severely 
overfished. Strong and effective measures are needed to reverse the overfished nature of this valuable fishery 
resource. Each State must play a meaningful part in this cooperative effort to reverse the trend in this fishery. 
Allowing vessels from any recalcitrant State full reign to fish in the EEZ uncontrolled will have serious negative 
repercussions for the stock. It is paramount that overfishing be prevented rather than access be preserved for 
vessels from a State that is not playing its part to rebuild the resource. The Council believes that the mandate 
of National Standard 1 far overshadows the introductory statement to National Standard 4. All of the State 
members of the ASMFC have voted in favor of an identical ASMFC version of Amendment 2. The States do 
not believe the measure preventing access to the EEZ to vessels from States not in compliance with the 
management measures in the Amendment is discriminatory with respect to their residents. The Secretary 
should adopt a similar interpretation. 

The moratorium is fair and equitable. The Council voted to establish 26 January 1990 as a cut off date for 
limiting entry into the fishery at its February 1990 meeting. The Federal Register notice of this date was 
published 7 June 1990. The moratorium was part of the preferred alternative in the public hearing draft of 
Amendment 2. Additionally, the long time period for establishing eligibility (26 January 1985 through 26 
January 1990) assures that the largest possible number of fishermen can qualify under the moratorium. 

9.2.1.5. Conservation and management measures shall, where practicable, promote efficiency in the utilization 
of the fishery resources; except that no such measure shall have economic allocation as its sole purpose. 

The management regime is intended to allow the fishery to operate at the lowest possible cost (e.g., fishing 
effort, administration, and enforcement) given the FMP's objectives. The objectives focus on the issue of 
administrative and enforcement costs by encouraging compatibility between Federal and State regulations since 
a substantial portion of the fishery occurs in State waters. The FMP places no restrictions on processing, or 
marketing and no unnecessary restrictions on the use of efficient techniques of harvesting, 

The minimum net mesh provision improves efficiency by reducing waste through discards, 

9.2.1.6. Conservation and management measures shall take into account and allow for variations among, and 
contingencies in. fisheries, fishery resources. and catches. 

The management regime was developed to be compatible with and reinforce the management efforts of the 
States and ASMFC. The FMP allows the States to manage their commercial quotas, the only constraint being 
a review to assure that the State's management system will not allow the quota to be exceeded. While the 
recreational size and possession limits apply coastwide, the open season may be adjusted slightly by the States 
to account for seasonal differences. 

9.2.1. 7. Conservation and management measures shall. where practicable, minimize costs and avoid 
unnecessary duplication. 

The management regime was developed to be compatible with and reinforce the management efforts of the 
States and ASMFC. The minimum size limits, quotas, possession limits, and, to some extent, closed seasons, 
can be enforced on shore, thus eliminating the need for high cost at sea enforcement. The provisions of this 
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Amendment have already been adopted by the ASMFC. 

9.2.2. Cost/Benefit Analysis 

9.2.2.1. Implications of revising the exempted fishery demarcation line 

Replacing the irregular demarcation line in Amendment 2 with the straight line in Amendment 3 will make 
compliance easier for the fishermen and enforcement easier for NMFS and the Coast Guard (Figure 1 ). In 
addition, the inclusion of Hudson Canyon in the exempted fishery will make it easier for the fishermen to chose 
whether to fish in the exempted program or not. 

Since the area of the exempted fishery is increased by including the yellowtail closed area and moving the line 
westward, there is a possibility that the discard of summer flounder smaller than 13" would increase. The FMP 
requires that the Regional Director monitor discards through the sea sampling program and terminate the 
exempted fishery if discards exceed 10% of the catch. 

Analyses were conducted to determine if significant discards of summer flounder had occurred by small-mesh 
vessels fishing east of 71 o 30 and 72° 30. Analyses were based on several data sets including the NMFS Sea 
Sampling Data from 1990 and 1991 and the NEFSC Winter Flatfish Survey. The NEFSC trawl survey targeted 
flounders during the winter of 1992 (February and early March). In this survey, sampling was conducted at 
138 stations using a Yankee No. 36 bottom trawl modified with a "tickler" chain attached to the ground 
sweep. The body and cod end of the trawl had a 5.5 inch stretched mesh and was fitted with a 0.5 inch liner. 
The survey area extended from Cape Hatteras northward through the Mid~Atlantic Bight to the eastern end 
of Georges Bank. 

Sea sampling data have been collected each year since 1989. Because of the poor year class produced in 
1988, discard rates were relatively low in 1989 (only 2% for all areas combined). Thus, we confined our 
analyses to 1990 and 1991 data. Because of the irregular nature of the line, analysis was conducted by NMFS 
Statistical Area. The demarcation line in Amendment 2, which began at 71 °30' and then went around the 
yellowtail closed area to 72°30' would have allowed an exempted fishery to operate in most of areas 537 and 
539. From November through April, 1990 and 1991, the NMFS Sea Sampling program collected data on a 
number of otter trawl vessels fishing in areas east of the 7 P 30' line (including areas 537 and 539). A 
combined total of 9,390 pounds of summer flounder was caught by these vessels with approximately 11% 
discarded (Table 4). The discard rate for otter trawl vessels fishing in other areas was approximately 21 %. 
East of 72°30' and between 71 °30' and 72°30' (areas 613 and 616), the discard rates were approximately 
13%. 

The NEFSC Winter Flatfish Survey collected 1221 summer flounder in 138 tows over a wide geographic area 
(Figure 2). Length frequency distributions of summer flounder taken at stations east of 71 o 30' indicated that 
33.5% were less than 14 9

' TL (Table 5). West of this longitude, 72% were less than 14" Tl. East and west 
of 72 30', 35% and 72% of the fluke sampled were less than 14" TL. respectively. Twenty-one summer 
flounder were collected at the nine stations sampled between 71 o 30' and 72° 30'. About 50% of these fish 
were less than 1 4" TL. 

Sea sampling and winter survey data indicate that small fish are present in areas east of both 71 o 30 and 72° 
30 and thus subject to discard mortality. Because fish do not occur in discrete groups of identical lengths, i.e., 
there is a continuum of different sizes as you move up and down the coast or from inshore to offshore, the 
movement of the line to the west would increase the proportion of small fish caught and potentially discarded. 
However, the difference in discard rates and proportion of small fish between 71 o 30 and 72° 30 is small. 

The Northeast exempted fishery program framework measure added through Amendment 3 would allow for 
flexibility in the exemption program such that termination in one year due to high discard rates in a specific 
area(s) or month(s) would not preclude the use of a revised exemption program the following year. This 
measure recognizes that summer flounder population structure, abundance, and location can change over 
seasons and between years. Changes in the exemption program would accommodate these stock changes 
by allowing fishermen to continue to fish for traditional small mesh species, such as squid, whiting, and 
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butterfish during months and in areas where discard rates would be less than 10%. 

The adjustment criteria used to modify the exemption area and period reflect the limitations of the available 
data. The units, 30' squares and the biweekly period, are the smallest units for which catch and discard data 
can be adequately summarized for evaluation of the exemption program. Modifications to the exemption area 
are limited to entire rows of 30' squares because of the desire by commercial fishermen for a straight line as 
well as ease of enforcement (see paragraph above). 

In order to monitor discards, all available sea sampling data and winter trawl survey data would be used to 
determine discard rates of vessels fishing in the exempted fishery program. Adequate resources would have 
to be devoted to monitoring the exempted fisheries through the sea sampling program to ensure summer 
flounder catch and discard data are statistically reliable. In addition, there must be enough sampling outside 
the boundaries of the northeast exempted fishery to determine whether the area can be expanded while not 
exceeding the 10% discard rate. 

9.2.2.2. Implications of increasing the large mesh threshold 

Amendment 3 would establish seasonal threshold limits. During the winter fish~ry, from 1 November to 30 
April, vessels could retain up to 200 lbs of summer flounder before using a large mesh net. The higher 
threshold would accommodate larger vessels fishing for squid, whiting, and other species and having a bycatch 
of valuable summer flounder in non exempted areas. In addition, the threshold would be low enough such that 
a directed small mesh fishery for summer flounder by these vessels would not be encouraged. 

Otter trawl vessels fishing from 1 March through 31 October could only retain up to 1 00 lbs of summer 
flounder before using the large mesh net. Based on comments received from fishermen, 200 lbs would equal 
the daily landings of many of the smaller vessels which typically fish closer to shore, for shorter periods, during 
the summer. The 1 00 lb threshold would prevent these smaller vessels from using small mesh nets to catch 
and discard large amounts of sublegal summer flounder to land 200 lbs of 13" TL and larger fish. 

As an indicator of past landings patterns, two data sets were available for analysis; NMFS Sea Sampling and 
NEFC Weighout Data. Based on 1989 to 1991 Sea Sampling data, a threshold of 100 lbs per trip would have 
affected 45% of the 202 trips landing summer flounder (i.e., 55% of all trips landing summer flounder landed 
less than 100 lbs) (Table 3), These trips accounted for about 98% of the summer flounder landed (in the sea 
sampling program) during these years. A threshold of 200 lbs per trip would have affected approximately 36% 
of the trips and accounted for almost 97% of the landings. 

A threshold of 100 lbs per trip would have affected approximately 88% of the vessels and 60% of the trips 
landing summer flounder from 1983 to 1991 based on NMFS weighout data (Table 4). These trips accounted 
for about 99% of the total summer flounder landed during these years. In comparison, a threshold of 200 lbs 
per trip would have affected approximately 85% of the vessels and 46% of the trips landing summer flounder. 
These trips would still account for almost 98% of the total summer flounder landed from 1983 to 1991. 

As an indicator of the potential discard rates for vessels using small mesh to target summer flounder, we 
applied selectivity ogives from several summer flounder studies to the size frequencies of flounder sampled 
in the NEFSC Winter Flatfish Survey. Discard rates by number and weight increased as mesh size decreased. 
For example, the discard rate for vessels fishing with 5.5" mesh and a 3.0" mesh would be 18% and 51% by 
number, respectively (Table 5). 

An analysis of NMFS Sea Sampling data, for trips landing both Loligo squid and summer flounder, indicated 
that for statistical areas distinctly east of 72°30' (the proposed exempted area), for the period November 
through April 1989-91, 24 trips landed 500 lbs or more of Loligo. A total of 18 (75%) of these trips landed 
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200 lbs or less of summer flounder. During that same period, for all other areas, a total of 56 trips landed 500 
lbs or more of Loligo, and of these a total of 33 trips (59%) landed 200 lbs or less of summer flounder. From 
May through October, the period when the threshold would be 100 lbs, 48 trips landed 500 lbs or more of 
Loligo. Most of these, 42 trips (88%), also landed 100 lbs or less of summer flounder. 

Because some vessels use multiple nets per trip, landings data would include vessels targeting multiple species. 
Thus, an analysis was done on a tow-by·tow basis to determine the amount of summer flounder caught by 
vessels targeting Loligo squid, silver hake, and scup for a particular tow. By catch of summer flounder by 
vessels using small mesh for scup, Loligo squid, and silver hake is small. Based on 1989 to 1991 sea sampling 
data, approximately 2% of the catch was summer flounder for tows catching 100 lbs or more of scup, Loligo, 
and silver hake (Table 6). As the threshold increased to 500 lbs, the proportion of summer flounder in the 
catch dropped to about 1 %. Based on these percentages, an increase in the large mesh threshold to 200 
pounds of summer flounder would more than allow for small mesh fisheries directed for these species to retain 
their catch of legal sized summer flounder. Furthermore, this threshold would reduce waste without 
encouraging a directed small mesh fishery for fluke. 

9.2.2.3. Prices to consumers 

Amendment 3 should have no effect on prices to consumers. 

9.2.2.4. Redistribution of costs 

The FMP is designed to give fishermen the greatest possible freedom of action in conducting business and 
pursuing recreational opportunities consistent with the objectives. It is not anticipated that the proposed 
management measures will redistribute costs between users or from one level of government to another. 

9.2.2.5. Fishery impact statement. 

The revision to the demarcation line in Amendment 3 will have no effect on fishermen that do not participate 
in the exempted fishery program. 

Fishermen that participate in the exempted fishery program will find it easier to comply since, if they are east 
of 72° 30' and want to retain more than 200 pounds of summer flounder while fishing with a small mesh net, 
they must have an exempted fishery permit. With all of the irregularities eliminated, it will be difficult to claim 
noncompliance because of a navigational error. 

There is a possibility that the exempted fishery may be closed because of discards exceeding 10% of the 
catch, but that impact on the fishermen cannot be determined with available data. 

Increasing the quantity of summer flounder that may be retained from 1 00 lbs to 200 lbs between 1 November 
and 30 April before changing to a large mesh net will allow fishermen in small mesh fisheries (for example, 
Loligo squid and silver hake) to retain summer flounder that otherwise would be discarded. 

9.3. RELATION OF RECOMMENDED MEASURES TO EXISTING APPLICABLE LAWS AND POLICIES (this section 
is unchanged from Amendment 2) 

9.3.1. FMPs 

This FMP is related to other plans to the extent that all fisheries of the northwest Atlantic are part of the same 
general geophysical, biological, social, and economic setting. US fishermen often are active in more than a 
single fishery. Thus regulations implemented to govern harvesting of one species or a group of related species 
may impact on other fisheries by causing transfers of fishing effort. 
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Many fisheries of the northwest Atlantic result in significant nontargeted species fishing mortality. Therefore, 
each FMP must consider the impact of nontargeted species fishing mortality on other stocks and as a result 
of other fisheries. 

9.3.2. Treaties or international agreements. 

No treaties or international agreements, other than GIFAs entered into pursuant to the MFCMA, relate to this 
fishery. 

9.3.3. Federal law and policies. 

9.3.3.1. Marine Mammals and Endangered Species. 

Numerous species of marine mammals and sea turtles occur in the northwest Atlantic Ocean. The most recent 
comprehensive survey in this region was done from 1979-1982 by the Cetacean and Turtle Assessment 
Program (CETAP), at the University of Rhode Island (University of Rhode Island 1982), under contract to the 
Minerals Management Service (MMS), Department of the Interior. The following is a summary of the 
information gathered in that study, which covered the area from Cape Sable, Nova Scotia, to Cape Hatteras, 
North Carolina, from the coastline to 5 nautical miles seaward of the 1 000 fathom isobath. 

Four hundred and seventy one large whale sightings, 154 7 small whale sightings and 1172 sea turtles were 
encountered in the surveys (Table 1 0). The "estimated minimum population number" for each mammal and 
turtle in the area, as well as those species currently included under the Endangered Species Act, were also 
tabulated. 

CET AP concluded that both large and small cetaceans were widely distributed throughout the study area in 
all four seasons, and grouped the 13 most commonly seen species into three categories, based on geographical 
distribution. The first group contained only the harbor porpoise, which is distributed only over the shelf and 
throughout the Gulf of Maine, Cape Cod, and Georges Bank, but probably not southwest of Nantucket. The 
second group contained the most frequently encountered baleen whales (fin, humpback, minke, and right 
whales) and the white-sided dolphin. These were found in the same areas as the harbor porpoise, and also 
occasionally over the shelf at least to Cape Hatteras or out to the shelf edge. The third group indicated a 
"strong tendency for association with the shelf edge" and included the grampus, striped, spotted, saddleback, 
and bottlenose dolphins, and the sperm and pilot whales. While it is unlikely that incidental take of marine 
mammals would occur in the summer flounder fishery, the Marine Mammal Exemption Program requires that 
any lethal takes of marine mammals in this fishery be reported to the National Marine Fisheries Service 
(508-281-9254) within 10 days of the vessel's return to dock. Unreported takes are subject to the prohibitions 
of the Marine Mammal Protection Act. 

Loggerhead turtles were found throughout the study area, but appeared to migrate north to about 
Massachusetts in summer and south in winter. Leatherbacks appeared to have had a more northerly 
distribution. CETAP hypothesized a northward migration of both species in the Gulf Stream with a southward 
return in continental shelf waters nearer to shore. Both species usually were found over the shoreward half 
of the slope and in depths less than 200 feet. The northwest Atlantic may be important for sea turtle feeding 
or migrations, but the nesting areas for these species generally are in the South Atlantic and Gulf of Mexico. 

Pound nets in Maryland, Virginia, and North Carolina take between 2 and 13% of the commercial summer 
flounder landings of these States (Table 11 ). An investigation of the causes of sea turtle (loggerhead and some 
Ridley) mortality in Chesapeake Bay indicated pound nets accounted for about 19% of the deaths (Musick et 
al. 1985). Other identifiable causes accounted for 11% of the mortalities with the cause of death undetermined 
for the remaining 70%. 
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The winter trawl fishery for summer flounderf which takes place principally off the coast of North Carolina may 
contribute to the mortality of loggerhead sea turtles (classified as "threatened") and Kemp's Ridley sea turtles 
(classified as "endangered"). Studies at the Virginia Institute of Marine Science (VIMS) (Musick eta/. 1985, 
Bellmund et al. 1987, Lutcavage and Musick 1985) have shown that large juveniles of these two sea turtles 
use Chesapeake Bay as a foraging area during the summer. Both species emigrate from the Bay with the onset 
of northeast storms and falling water temperatures, usually in October. These turtles then migrate south along 
the coast to the vicinity of Capt Hatteras, North Carolina. Migration south of the Cape usually occurs in early 
December. The winter trawl fishery usually operates from early October to April in North Carolina waters. Thus, 
there is a potential for incidental capture of sea turtles in the fishery during some years when the flounder and 
turtle migrations overlap. This is confirmed by sea turtle stranding data, which shows distinct peaks in 
strandings of turtles in northern North Carolina in the fall and early winter of some years. 

This problem may become acute when climatic conditions result in concentration of turtles and fish in the same 
area at the same time. These conditions apparently are met when temperatures are cool in October but then 
remain moderate into mid-December and result in a concentration of turtles between Oregon Inlet and Cape 
Hatteras, North Carolina. In most years sea turtles leave Chesapeake Bay and filter through the area a few 
weeks before the summer flounder fishermen becomes concentrated. Efforts are currently under way (by VIMS 
and the US Fish and Wildlife Service refuges at Back Bay, Virginia, and Pea Island, North Carolina) to more 
closely monitor these mortalities due to trawls. Fishermen are encouraged to carefully release turtles captured 
incidentally and to attempt resuscitation of unconscious turtles as recommended in the 1981 Federal Register 
(pages 43976 and 43977). 

Information regarding the level of turtle mortalities in Virginia and North Carolina comes from stranding data. 
This circumstantial evidence suggested that flounder trawls were the cause of the mortalities, thus requiring 
a formal consultation under Section 7 of the Endangered Species Act of 1973 (ESA), as amended. This 
consultation was conducted by the National Marine Fisheries Service in 1988. The resultant 1988 Biological 
Opinion indicated that the observed levels and infrequent nature of these events would not jeopardize any sea 
turtle populations. An Incidental Take Statement was given that allowed the capture of up to 1 dead and 10 
live Kemp's Ridleys with certain handling and reporting requirements. 

Between 26 November and 7 December 1990, 54 sea turtles, including at least 8 endangered Kemp's Ridleys, 
stranded on North Carolina beaches (North Carolina officials estimate that 53 loggerhead, 1 Kemps Ridley, and 
1 hawksbille were killed in the fall/winter 1991 fishery through 18 December). The North Carolina Division of 
Marine Fisheries closed State waters to summer flounder bottom trawling from Cape Hatteras Light to 
Ocracoke Inlet on 7 December 1990. Twenty one additional sea turtles stranded before the end of December. 
The total mortality included 56 loggerheads, 9 Kemp's Ridleys, 6 green turtles, and 4 unidentified sea turtles. 
During the closure period, in conjunction with the NMFS Pascagoula Laboratory, a Turtle Excluder Device (TED) 
was developed for use on summer flounder bottom trawlers. Experimental tows conducted during this time 
indicated that about 0.12 sea turtles were taken per hour for each net towed off Ocracoke in December, 1990 
(Table 12). On 26 December 1990, waters were opened to trawlers pulling TEDs until early January, at which 
time turtles were no longer encountered in North Carolina waters and fishing without TEDs was allowed. 

Because of the above new information, consultation under Section 7 of the Endangered Species Act was 
reinitiated. Evaluation of the sea turtle and fishery distribution data (Figures 2 and 3), trawl data collected off 
North Carolina in December, 1990, and January, 1991, (Table 12) and stranding data (Figure 4), indicated that 
the conflict between sea turtles and the fishery occurs annually in the late fall/winter summer flounder fishery 
in North Carolina. The Draft Biological Opinion resulting from the reinitiated consultation concluded that 
continued unrestricted operation of this fishery would be likely to jeopardize the continued existence of the 
endangered Kemp's ridley sea turtle population. Implementation of the reasonable and prudent alternatives 
discussed above is necessary to allow activities conducted under the Summer Flounder FMP to continue in 
compliance with the Endangered Species Act. 
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To be consistent with the Biological Opinion issued for this FMP, fishermen conducting activities regulated 
under this management plan must comply with any regulations published by NMFS implementing sea turtle 
conservation measures including mandatory limited tow times, observer coverage, and the use of Turtle 
Excluder Devices in bottom trawls participating in the winter fishery for summer flounder in waters from Cape 
Charles, Virginia, to the southern border of North Carolina. This issue is also addressed directly in section 
9.1.2.5 of this FMP. 

Shortnose sturgeon (Acipenser brevirostrum) is an additional endangered species that may be caught 
incidentally in the summer flounder fishery. Sturgeon will be included in the Incidental Take Statement of the 
pending Biological Opinion. 

The range of summer flounder and the above mentioned marine mammals and endangered species overlap and 
there always exists a potential for an incidental kill. Except in unique situations, such accidental catches should 
have a negligible impact on marine mammal or abundances of endangered species, and the Councils do not 
believe that implementation of this FMP will have any adverse impact upon these populations. 

Commercial and recreational fisheries lose thousands of pounds of fishing gear annually. Incidences of 
entanglement in and ingestion of this gear is common among sea turtles and marine mammals, and may result 
directly or indirectly in some deaths. 

9.3.3.2. Marine Sanctuaries. 

There is one national marine sanctuary in the area covered by the FMP: the USS Monitor National Marine 
Sanctuary off North Carolina. The Sanctuary was officially established on 30 January 1975 under the Marine 
Protection, Research, and Sanctuaries Act of 1972. Rules and regulations have been issued (15 CFR 924) that 
prohibit deploying any equipment in the Sanctuary, fishing activities which involve "anchoring in any manner, 
stopping, remaining, or drifting without power at any time" (924.3 (a)), and "trawling" (924.3(h)). The 
Sanctuary is clearly designated on all National Ocean Survey charts by the caption v'protected area". This 
minimizes the potential for damage to the Sanctuary by fishing operations. Details on sanctuary regulations 
may be obtained from the Director, Sanctuary Programs Office, Office of Coastal Zone Management, NOAA, 
1825 Connecticut Ave., NW, Washington, DC 20007, 

9.3.3.3. Indian treaty fishing rights 

No Indian treaty fishing rights are known to exist in the fishery. 

9.3.3.4. Oil. Gas. Mineral. and Deep Water Port Development 

While Outer Continental Shelf (OCS) development plans may involve areas overlapping those contemplated for 
offshore fishery management, no major conflicts have been identified to date. The Councils, through 
involvement in the Intergovernmental Planning Program of the MMS, monitor OCS activities and have 
opportunity to comment and to advise MMS of the Councilsu activities. Certainly, the potential for conflict 
exists if communication between interests is not maintained or appreciation of each other's efforts is lacking. 
Potential conflicts include, from a fishery management position: (1) exclusion areas, (2) adverse impacts to 
sensitive biologically important areas, (3) oil contamination, (4) substrate hazards to conventional fishing gear, 
and (5) competition for crews and harbor space. The Councils are unaware of pending deep water port plans 
which would directly impact offshore fishery management goals in the areas under consideration, and are 
unaware of potential effects of offshore FMPs upon future development of deep water port facilities. 

Approximately 70% of the commercial fishery occurs in the EEZ (Table 5). While the fishery varies among the 
States and targets on the concentrations of fish as they move inshore in the spring and offshore in the fall, 
the offshore winter fishery targets on large concentrations of fish that are overwintering along the shelf edge. 
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Offshore (depths up to 500ft.) areas (section 5.1 ), where overwintering occurs, and where spawning occurs 
in the spring, are areas where significant potential conflicts between this resource and offshore energy 
resources may occur. 

Certain types of deep water port development (for example, in Delaware Bay) would impact summer flounder 
nursery areas. 

9.3.3.5. Vessel Safety 

Section 303(a)(6) of the MFCMA requires that FMPs consider access to the fishery for vessels otherwise 
prevented from harvesting because of weather or other ocean conditions affecting the safety of vessels. The 
proposed management measures of this FMP do not limit the times or places when or where vessels may fish. 
Therefore, the Council has concluded that the proposed FMP will not impact or effect the safety of vessels 
fishing in this fishery, 

9.3.4. State. local, and Other Applicable law and Policies. (this section was updated prior to submission of 
Amendment 2 and will be updated prior to the submission of Amendment 3 for Secretarial approval) 

9.3.4.1. State management activities. 

Maine, New Hampshire, New Jersey, Delaware, Maryland, Virginia, and North Carolina have 13" minimum 
possession size limits for summer flounder. Massachusetts, Rhode Island, Connecticut, and New York have 
14" minimum possession size limits. Maryland has a tolerance of 5% by number and Virginia has a tolerance 
of 1 0% or 2 fish, whichever is greater, for trawl landings {Table 12). 

Most of the States regulate fishing gear. Maine has a 5.5" minimum mesh size for trawls, scottish seines, 
bottom tending gill nets and bottom tending seines. Mobile fishing gear may not be used in New Hampshire 
state waters between April 16 and Dec 14. In Massachusetts, minimum mesh sizes for mobile trawl gear are: 
-north of Cape Cod:- 5.5" required year round [permitted small mesh exemptions are allowed for underutilized 
species (e.g., dogfish and ocean pout) with no bycatch of regulated species]; south of Cape Cod: - 5.5" 
required Nov. 1 - April14; 3.5" required June 16- Oct. 31, and no minimum required April15- June 15 (squid 
season); and east of Cape Cod:· 5.5" required Nov. 1 April 30. In Rhode Island, trawling is prohibited in the 
upper portion of Narragansett Bay from Nov 1 -July 1; 5" codend minimum mesh size in a portion of central 
Narragansett Bay from Nov 1 Feb 28. Connecticut has a codend minimum mesh size of 4.5" in trawls from 
Nov 15- May 14, and 3" from Aug 1 -Nov 14. New York has no minimum mesh size for trawls at the present 
time. In New Jersey, trawls taking summer flounder must have a 4.5" minimum mesh size in the codend. (A 
summer flounder trip is defined as one in which 20% of the weight of the catch is comprised of summer 
flounder). In Delaware, trawls, purse seines, power operated seines, and runaround gill nets are prohibited and 
there is a moratorium on issuance of new commercial ( > 200 ft) gill net permits until the number of fishermen 
falls below 30. In Maryland, trawls are prohibited within one mile of the coastline, and in Chesapeake Bay. Use 
of monofilament gill nets prohibited, except in coastal bays and the Atlantic Ocean; several specific gill net 
restrictions exist for Chesapeake Bay; minimum mesh sizes for pound nets, haul seines, and fyke nets are 1.5"; 
purse seines prohibited. Trawls and encircling gill nets are prohibited in Virginia waters. In North Carolina, trawl 
nets may not be used in internal, coastal fishing waters for finfish, however an unlimited quantity of legal size 
flounder may be retained as a bycatch in the trawl fisheries for crab and shrimp (non-flounder bycatch is limited 
to 1,000 pounds per trip). 

Many of the states have areas closed at certain times or for certain gear, but only Maine has a spawning area 
closure for groundfish, which includes summer flounder (in Booth Bay and Sheepscot Bay from May 1 to June 
30) 

Except for the spawning closure in Maine noted above, none of the States have seasonal restrictions on the 
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fisheries for summer flounder (Table 13). 

All of the States have some type of license requirement (Table 13). Maine requires a commercial license for 
the harvest, transport, and sale of fish that are not for personal use; no license is required for fish taken with 
hook and line for personal use. In New Hampshire there is a resident commercial saltwater fishing license; no 
sport fishing license; residents are not required to have a license to sell fish caught by hook and line, but a 
$200 minimum license fee is required for nonresidents. Massachusetts requires commercial fishing licenses; 
there is no sport license for fish caught for personal use; there is a license to sell fish caught with hook and 
line is, except for those who sell less than 100 lbs "plus one fish" per day. Rhode Island requires multipurpose 
commercial licenses allow for harvest and sale of fish; there is no sport license to fish for personal use. In 
Connecticut, there are a variety of commercial resident and nonresident licenses available allowing for the 
harvest and sale of fish; marine angling with hook and line does not require a license if fish are for personal 
use only; personal use fishing with trawls and other specific gear will require a commercial license. A 
commercial license is required in New York for the harvest and sale of fish; a nonresident license allows landing 
only; there is no sport license for fish caught for personal use. In New Jersey, commercial gears are licensed; 
there is no sport fishing license for hook and line gear, and no license is required to sell hook and line caught 
fish. Commercial food fishing license is required in Delaware for the harvest and sale of fish; there is no sport 
license for fish caught for personal use. A Maryland tidal fish license is required to catch, buy, or sell fish from 
tidal waters for commercial purposes; there is a Chesapeake sport fishing license. Commercial licenses are 
required in Virginia for specific fishing gears; there is no sport fishing license, and no license is required to sell 
hook and line caught fish. A commercial license is required in North Carolina for vessels; an inland sport fishing 
license is necessary for some portions of tidal waters; a license is required to sell fish caught by hook and line, 
but there is a 500 lb exemption per 12 month period. 

Virginia has a 10 fish per day summer flounder possession limit (a voluntary 6 fish per day limit is encouraged, 
as well as not making use of the 2 undersized fish tolerance). No other States in the management unit have 
summer flounder possession limits. 

Nonresidents in Maine are required by law to report all groundfish (summer flounder) catches. 

9.3.4.2. Impact of Federal regulations on State management activities. 

Ali States have 13" or 14" minimum size possession laws and are, therefore, compatible with the FMP. 

As noted above, Maine, Massachusetts, and North Carolina are compatible with the 5.5" minimum mesh 
regulation by virtue of their existing regulations. New Hampshire, Delaware, and Virginia are in compliance by 
virtue of their bans on trawling. Rhode Island, Connecticut, New York, New Jersey, and Maryland would need 
to take some action to comply with the proposed regulations. 

9.3.4.3. Coastal Zone Management Program Consistency. 

The CZM Act of 1972, as amended, provides measures for ensuring stability of productive fishery habitat while 
striving to balance development pressures with social, economic, cultural, and other impacts on the coastal 
zone. It is recognized that responsible management of both coastal zones and fish stocks must involve mutually 
supportive goals. 

The Council must determine whether the FMP will affect a State's coastal zone. If it will, the FMP must be 
evaluated relative to the State's approved CZM program to determine whether it is consistent to the maximum 
extent practicable. The States have 45 days in which to agree or disagree with the Councils' evaluation. If a 
State fails to respond within 45 days, the State's agreement may be presumed. If a State disagrees, the issue 
may be resolved through negotiation or, if that fails, by the Secretary. 
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The FMP was reviewed relative to CZM programs of Maine, New Hampshire, Massachusetts, Rhode Island, 
Connecticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, and North Carolina. Letters 
were sent to all of the States listed. The letters to all of the States except New Hampshire and Pennsylvania 
stated that the Council concluded that the FMP would affect the State's coastal zone and was consistent to 
the maximum extent practicable with the State~'s CZM program as understood by the Council. For New 
Hampshire, the evaluation was that the FMP might affect the coastal zone and was consistent. For 
Pennsylvania, the evaluation was that the FMP would not affect the coastal zone. The letters were mailed to 
the States along with a copy of the hearing draft of the FMP. New Hampshire, Rhode Island, Connecticut, New 
York, and Pennsylvania have concurred with the Council's opinion. North Carolina disagreed with the Council's 
opinion. The other States did not respond. On advice of counsel the Council responded to North Carolina on 
8 January 1993 that Amendment 3 may not be a mirror image of the regulations of the any or all of the States 
in the management unit because of local differences, but is "striving to make Amendment 3 consistent with 
the Coastal Zone Management Plans of the several coastal States to the maximum extent practicable". As 
the date on the bottom of this page, North Carolina had not responded. 

9.3.4.4. Impacts of the Plan relative to the Regulatory Flexibility Act and the Paperwork Reduction Act of 
1980. 

The Regulatory Flexibility Act requires the examination of the impacts on small businesses, small organizations, 
and small jurisdictions. The impacts of Amendment 3 do not favor large businesses over small businesses. 

The changes to the demarcation line and the frameworked adjustments to the northeast exempted fishery are 
designed to reduce negative impacts on fishermen and enforcement personnel. The increased threshold for 
the large mesh net during the winter will allow fishermen to work in the small mesh mixed trawl fishery 
without discarding as many legal summer flounder that with the 100 lb threshold in Amendment 2. The 
change in the net strengthener provision restores the previous consistency between the Summer Flounder FMP 
and the Northeast Multispecies FMP, thereby allowing fishermen that fish under both FMPs to use the same 
net strengtheners, thereby reducing costs and facilitating compliance. 

The Paperwork Reduction Act concerns the collection of information. The intent of the Act is to minimize the 
Federal paperwork burden for individuals, small business, State and local governments, and other persons as 
well as to maximize the usefulness of information collected by the Federal government. Amendment 3 will not 
change the paperwork burden of the FMP. 

9.3.4.5. Impacts of the Plan relative to Federalism. 

The Amendment does not contain policies with federalism implications sufficient to warrant preparation of a 
federalism assessment under Executive Order 12612. 

9.4. COUNCIL REVIEW AND MONITORING OF THE FMP (this section is unchanged from Amendment 2) 

9.4. 1. Monitoring 

The Councils and ASMFC will monitor the fishery using the best available data, including that specified in 
section 9.1.3. The commercial, recreational, biological, and survey data specified in section 9.1 .3 are critical 
to the evaluation of the management measures adjustment mechanism. It is necessary that NMFS incorporate 
all of the above data types from North Carolina summer flounder into the overall NEFC data bases. Additionally, 
improved stock assessments are necessary for FMP monitoring. As a result of that monitoring, the Councils 
and ASMFC will determine whether it is necessary to amend the FMP. 

The primary organization in the review and monitoring process will be the Summer Flounder FMP Monitoring 
Committee (section 9.1.2.2). 
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9.4.2. Research and Data Needs [pursuant to MFCMA 303(a)(8)] 

It is also necessary that NMFS conduct more studies to evaluate the equivalency between diamond and square 
mesh nets. The regulations proposed in this Amendment are based on the best information available. To not 
provide for diamond versus square mesh would allow fishermen to use 5.5" square mesh, which, based on 
all research available to the Council and ASMFC, would select for a higher proportion summer flounder smaller 
than the 13" minimum size limit than does a 5.5" diamond mesh. Conservation of the resource requires the 
differentiation in minimum mesh size be made. However, much more research in this area is needed, not only 
for summer flounder, but also for all commercially important species caught with trawls. 

Estimates of discarded summer flounder will be very important for adjusting the overall quota in order to meet 
the target mortality levels. It is, therefore, important that levels of sea sampling effort be sufficient and 
representative of the fisheries that contribute to summer flounder fishing mortality to accurately describe the 
level of discard. It must be recognized that this sea sampling will likely involve some vessels not in the summer 
flounder fishery per se, but vessels in the scallop, squid, scup, and groundfish fisheries, for example, where 
large quantities of summer flounder are caught and possibly discarded. 
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