
1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 
 
ONE MEDIA IP LIMITED    ) 
As successor-in-interest to    ) 
TELOS HOLDINGS, INC.    ) 
d/b/a POINT CLASSICS     ) 
       ) 
 Plaintiff,     ) 
       ) 
v.       ) Civil Action No.: 14-cv-0957 

      )  
S.A.A.R. SrL,      ) District Judge Aleta A. Trauger 
BELIEVE SAS d/b/a BELIEVE DIGITAL ) 
GROUP and BELIEVE US,    ) 
HENRY HADAWAY ORGANISATION, LTD. ) 
HHO LICENSING LIMITED,   ) 
HENRY HADAWAY, and    ) 
DOES 1-10, inclusive     ) 
       ) 
 Defendants.     ) 
 
 

DEFENDANT BELIEVE S.A.S.’s SUPPLEMENTAL MEMORANDUM OF LAW 
IN SUPPORT OF MOTION TO DISMISS 

 
 

 Pursuant to the Court’s January 23, 2015 order (ECF No. 65), Defendant Believe S.A.S. 

(“Believe”) submits this Supplemental Memorandum of Law in Support of its Motion to 

Dismiss, together with the supporting Declaration of Kyle P. O’Malley and its exhibits. 

I. INTRODUCTION 

In September of last year, Believe, a French company, moved to dismiss this copyright 

infringement action brought by a U.K. company, plaintiff One Media IP Limited (“One Media”), 

against Believe and several other foreign individuals and entities, for lack of personal jurisdiction 

(ECF No. 38).  One Media responded (ECF No. 45), Believe replied (ECF No. 55), and One 

Media sur-replied (ECF No. 63).   

Case 3:14-cv-00957   Document 69   Filed 05/26/15   Page 1 of 22 PageID #: 2153



2 
 

While “skeptical” of One Media’s proffer of jurisdictional contacts with the State of 

Tennessee – which the Court’s review of the then-record evidence suggested were essentially 

non-existent – the Court issued an order (ECF No. 65 at 11) in January of this year stating:  

Although it is a close call, the court will permit the parties to conduct discovery 
regarding the issue of specific jurisdiction.  Although it may be that resolution of 
the factual issues noted in this opinion turn out to be immaterial, the court finds 
that, under the circumstances presented, it would be unfair to dismiss the case 
without providing the plaintiff an opportunity to probe the defendants’ factual 
representations.  Furthermore, it would be helpful to the court to have a better 
understanding of the chain of title to the Catalog (including the precise residency 
of each of the Long-affiliated entities in that chain of title) and to have a clear 
picture as to the timing and nature of Point Classics LLC’s interest in the Catalog 
and its purported interest in this lawsuit.  [Emphasis added.] 
 

The Court lifted its previously-ordered discovery stay and granted the parties 90 days to conduct 

“limited” discovery “relevant to specific personal jurisdiction only.”  (Id. at 11-12.)   

 One Media has now had its opportunity to probe Believe’s representations (and Believe 

has likewise probed One Media’s representations) and One Media has offered its version of 

clarity on the subject of the Point Classics Catalog’s origin and chain of title (ECF No. 68 at 2-

4).  The results confirm the Court’s original take:  The preponderance of the evidence does not 

remotely support this Court’s exercise of specific personal jurisdiction over Believe.   

II. ARGUMENT 

  A. This Court Lacks Specific Personal Jurisdiction Over Believe 

Generally, “plaintiff bears the burden of establishing through ‘specific facts’ that personal 

jurisdiction exists over the non-resident defendant . . . by a preponderance of the evidence.”  

Conn v. Zakharov, 667 F.3d 705, 711 (6th Cir. 2012).  Unlike at the time of the Court’s order 

(ECF No. 65 at 6-7), the preponderance burden now obtains because the Court allowed discovery 
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– and no “real dispute” as to the pertinent facts or the extent of discovery exists.1  Dean v. Motel 

6, 134 F.3d 1269, 1272 (6th Cir. 1998).  

As discussed in the Court’s January order, the three-part test for determining the 

constitutional limits of specific personal jurisdiction in this Circuit is as follows:  

First, the defendant must purposefully avail himself of the privilege of acting in 
the forum state or causing a consequence in the forum state. Second, the cause of 
action must arise from the defendant’s activities there. Third, the acts of the 
defendant or consequences caused by the defendant must have a substantial 
enough connection with the forum state to make the exercise of jurisdiction over 
the defendant reasonable. 
 

(ECF No. 65 at 7 (emphasis added).)  “Although all three elements must be satisfied,” the Court 

wrote, “it is the ‘purposeful availment’ element of the test that is the sine qua non of specific 

personal jurisdiction.”  (Id. (emphasis in original).) 

1. Believe Did Not Purposefully Avail Itself of this Forum 

 As the Court noted, the Sixth Circuit applies a “stream of commerce ‘plus’ approach” in 

determining whether a party whose product ended up in the forum state purposefully availed 

itself of the forum state.  (Id.)  The U.S. Supreme Court clarified this approach in J. McIntyre 

Machinery v. Nicastro:  “[P]ersonal jurisdiction requires a forum-by-forum, or sovereign-by-

sovereign analysis.  The question is whether a defendant has followed a course of conduct 

directed at the society or economy existing within the jurisdiction of a given sovereign.”  564 

U.S. __, 131 S. Ct. 2780, 2789 (2011) (emphasis added). 

                                                 
1  Following a telephone conference initiated by One Media, the Court issued an order permitting 
One Media to file a motion to compel (ECF No. 67), which it declined to do.  As will be seen 
below, those facts which One Media has since proffered in its recent 500+ page unauthenticated 
evidentiary submission (ECF No. 68-1, et seq.) – including the conjuring of any dispute over 
what it has mischaracterized as “massive discrepancies” in defendants’ accounting data (see 
Section II.A.1.b., below) – are largely immaterial to the Court’s determination of specific 
jurisdiction over Believe in the State of Tennessee.  The universe of relevant data on this subject 
remains limited – just as the Court suggested in its order lifting the stay of discovery – and that 
data all point away from this State. 
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 Courts consider three factors in determining whether purposeful availment of “the 

jurisdiction of a given sovereign” (in this case, the State of Tennessee) exists:  “[1] defendant’s 

direction or control over the flow of the product into the forum, [2] the quantity of the 

defendant’s particular product regularly flowing into the forum, and [3] the distinctive features of 

the forum that connect it with the product in question.”  Eaves v. Pirelli Tire, No. 13-1271-SAC, 

2014 WL 1883791, at *14 (D. Kan. May 12, 2014) (collecting post-Nicastro stream-of-

commerce specific jurisdiction cases). 

a. Believe Did Not Direct or Control Downloads or Streams into Tennessee 

The following facts were never in doubt:  Believe entered into a bona-fide agreement 

with defendant S.A.A.R. SrL (“SAAR”) for the worldwide digital distribution of recorded music 

over which SAAR purported to have rights; the parties to that agreement were a French and 

Italian entity, respectively; they entered into their agreement in Europe; and they agreed to be 

bound by French law and to resolve any dispute under their agreement in France.  (ECF No. 45-1 

at 3, 5-7 & 10.)  As alleged by One Media, a U.K. entity, this case concerns at its core the Italian 

entity SAAR’s alleged defect in the rights it had under agreements it entered into with one or 

more U.K. entities, the so-called Hadaway defendants (who themselves entered into one or more 

agreements in the U.K. with One Media’s predecessors-in-interest, and with whom One Media 

was in business with at the time of its amended complaint, see O’Malley Decl. at ¶ 4 & Ex. A), 

when SAAR conveyed to the French entity Believe the apparently Hungarian-originated sound 

recordings in issue here for worldwide digital distribution under their agreement.  (ECF No. 15, 

at ¶¶ 3-9 & 47-48.) 

  In turn, discovery confirmed (consistent with Believe’s representations to the Court, 

ECF No. 38-2 at ¶ 17) that as a “digital music aggregator” (ECF No. 15 at ¶ 10) Believe entered 
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into arrangements with various digital distributors, the four largest of which (constituting more 

than 65% of the U.S. market, see O’Malley Decl. at ¶ 5 & Ex. B), are Apple/iTunes, 

Google/YouTube, Amazon, and Spotify.  None of these agreements were made in the State of 

Tennessee; moreover, each of these agreements: 

 Was with a digital distributor located outside the State of Tennessee; 

 Calls for Believe to deliver digital files to its digital distributors, at which point 

the distributors (not Believe) direct and control both the servers and the websites 

for the hosting and delivery of those digital files to the consumer on demand; 

 With one exception (Amazon), includes territories in addition to the U.S., i.e., 

worldwide, hemispheric, etc.; 

 Invokes the law or forum of a “sovereign” other than the State of Tennessee – and 

in two instances invokes the law and forum of a non-U.S. sovereign; and 

 In no way, shape or form refers to the State of Tennessee. 

See O’Malley Decl. at ¶ 6 & Ex. C. 

 These agreements (like the underlying agreements pertaining to Believe’s acquisition of 

rights in question) conclusively demonstrate, insofar as the digital distribution of any sound 

recordings in issue here, Believe’s lack of any specific interest in the State of Tennessee.  See, 

e.g., Williams v. Romarm, 756 F. 3d 777, 785 (D.C. Cir. 2014) (“a manufacturer's broad desire to 

target the United States through a distributor will not suffice.  Rather, [plaintiff] must allege 

conduct specific to the forum in some way.”) (internal citations omitted); AESP v. Signamax, 29 

F. Supp. 3d 683, 690-91 (E.D. Va. 2014) (no specific personal jurisdiction when “record reflects 

no more than that defendant might expect that the products would eventually be sold somewhere 

in the United States, including [the forum state]”); see also State v. NV Sumatra Tobacco 
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Trading, 403 S.W.3d 726, 763 (Tenn. 2013) (“a classic case of a company placing its items into 

the international stream of commerce without anything ‘more’ to demonstrate a specific interest 

in Tennessee” fails to support personal jurisdiction); Mullins v. Harley-Davidson Yamaha BMW, 

924 S.W.2d 907, 912 (Tenn. Ct. App. 1996) (no personal jurisdiction over Korean motorcycle 

helmet manufacturer when helmets were sold to U.S. distributors who were “free to sell directly 

to any dealer of their choosing in the United States”). 

 The twisted logic (sophistry, really) of arguing that purposeful availment is established in 

these documents because they fail to “exclude” the State of Tennessee from distribution of 

Believe’s licensors’ recorded music (ECF No. 68 at 5 & n. 6) turns the Supreme Court’s holding 

in Nicastro on its head.  This factor does not therefore support a finding of purposeful availment. 

b. The Quantity of Sound Recordings Flowing into Tennessee is Legally 
Insignificant 

 
Just as predicted by Ms. Hindermeyer (ECF No. 38-2 at ¶ 19), the quantity of relevant 

sound recordings which found their way into the State of Tennessee via Believe is miniscule – 

less than 10 downloads documented over a more than six-year period (see O’Malley Decl. at ¶ 7 

& Ex. D).  The original production to One Media of account payable data (correlated with the 

“Point Classics” sound recordings for downloads and streams in the U.S. only) reflected about 

$7,000 paid (for both downloads and streams) by Believe to SAAR over the same period; 

Believe’s total earnings on those transactions was less than $2,500.  See O’Malley Decl. at ¶¶ 5, 

8 & Exs. B & E. 

Further expensive and time-consuming discovery into Believe’s records demanded by 

One Media (which included the production of detailed source documentation) verified these 

figures; it also revealed that individuals associated with a State of Tennessee zip code purchased 

a grand total of nine downloads – one album and eight single tracks, exclusive of One Media’s 
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counsel’s purchases (ECF No. 22-4, at ¶¶ 3-4) – of the “Point Classics” sound recordings.  See 

O’Malley Decl. at ¶ 7 & Ex. D.  (Although it argued to the contrary, ECF No. 22, at 13 & n.10, 

One Media cannot use its counsel’s purchase of downloads as a factual predicate for personal 

jurisdiction.  Reynolds v. Int'l Amateur Athletic Fed'n, 23 F.3d 1110, 1119 (6th Cir. 1994) 

(“unilateral action by a plaintiff does not render the defendant amenable to suit in plaintiff’s 

home forum”).)  These downloads constitute a fraction of the total U.S. downloads during that 

same six-plus-year period – to say nothing of its part in the total global digital commerce 

(downloads and streams) associated with these works.  See O’Malley Decl. at ¶ 8 & Ex. E. 

This quantity, on a percentage, total-download, or cash basis, also fails to support a 

finding of purposeful availment.  NV Sumatra, supra, 403 S.W.3d at 762-63 (sale of 11.5 million 

cigarettes in forum over three-year period by itself was insufficient to create specific personal 

jurisdiction over Indonesian cigarette manufacturer in State of Tennessee).  Accord Echard v. 

Townsend Farms, 992 F. Supp. 2d 958, 960-62 (D. Ariz. 2014) (no personal jurisdiction where 

foreign seller of product had only handful of customers in forum, sales there were less than one 

percent of total sales, and there was no “something more” connection to the forum); Alphagen 

Biotech v. Langoost Enters., No. 2:13-CV-15TS, 2013 WL 2389792, at *1, 7-8 (D. Utah May 30, 

2013) (no personal jurisdiction where defendant manufacturer had no control over distributors 

and no exclusive distributor in forum, forum sales were less than two percent or “minimal,” and 

there was “nothing to suggest” that defendant purposefully availed itself of forum).  

One Media failed to contest any of the essential facts pertaining to the quantum of digital 

commerce in the Point Classics Catalog (the “Catalog”) as reported by SAAR and Believe as 

discovery proceeded.  Nonetheless, in its recent filing, without any evidentiary support 

whatsoever, One Media employs the apples and oranges trick in its supplemental response, 
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comparing sales data for all of the Catalog with data for only a small fraction thereof, to trot out 

the old saw about incomplete accountings, “massive discrepancies” and the like (ECF No. 68, at 

8-9 & 13-14 & n.11).2   

In truth, the data on U.S. only commerce reflects very little activity in relation to this 

collection of recordings, something that should come as no surprise to One Media.  As reflected 

in communications with the U.S. Copyright Office, the works in question are obscure recordings 

by one-off “fictitious orchestras” – not established and well-regarded outfits like the New York 

Philharmonic or the Nashville Symphony – and, as acknowledged in private communications 

with the Hadaway defendants, commercially inconsequential.  See O’Malley Decl. at ¶¶ 9-10 & 

Exs. F & G. 

One Media cites three out of circuit cases (Fonovisa v. Cherry Auction, 76 F.3d 259 (9th 

Cir. 1996); Gershwin Publ. v. Columbia Artists Mgm’t, 443 F.2d 1159 (2d. Cir. 1971); Polygram 

Int’l Publ. v. Nevada/TIG, 855 F. Supp. 1314 (D. Mass. 1994)) to support the proposition that 

jurisdiction obtains here “[w]hether it is one hundred downloads or one [because] the fact 

remains that the tortious act of copyright infringement was committed in Tennessee when one 

download occurred.”  (ECF No. 68 at 9.)  These pre-Nicastro cases have nothing to do with 

personal jurisdiction, minimum contacts, the amount of commerce sufficient for a defendant to 

                                                 
2 Ms. Hindermeyer’s recitation of 505 euros in worldwide commerce (ECF No. 38-2 at ¶¶ 18 & 
19) relates only to those 32 works identified in One Media’s August 27, 2013 cease and desist 
letter (ECF No. 22-2) – the only documented claim advanced against Believe before this lawsuit 
commenced.  Similarly, One Media’s current complaint that Believe’s accounting records 
produced in discovery cover only about 150 of the 1,466 individual tracks now apparently in 
question misconstrues the data.  The UPC numbers identified on those accountings (see, e.g., 
O’Malley Decl. at ¶ 7 & Ex. D) relate to albums not individual tracks.  In the ordinary course, an 
album consists more or less of 10 individual tracks; simple math suggests that the number of 
albums reported by Believe aligns with the number of individual tracks – many of which are 
movements of the same symphonic work – that One Media complains about in this lawsuit. 
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be hauled into a foreign jurisdiction, purposeful availment, or anything else possibly related to 

this motion.   

At best, these cases indirectly support the proposition that, for purposes of vicarious 

liability in a copyright infringement action, injury occurs at the location where the copyright is 

infringed, a legal conclusion contradicted by the next case One Media cites, Penguin Group v. 

American Buddah, 16 N.Y.3d 295 (2011).  Penguin holds that, for purposes of determining 

jurisdiction under New York’s long-arm statute, the site of the injury is the location of the 

copyright holder (in this case, the United Kingdom).  Id. at 301-02.   

The Penguin court was careful to note that regardless of where the site of injury is, 

plaintiffs still have to prove that “defendant has the requisite ‘minimum contacts’ with the forum 

state and that the prospect of defending a suit here comports with ‘traditional notions of fair play 

and substantial justice,’ as required by the Federal Due Process Clause.” Id. at 307.  This is 

precisely the inquiry in which this Court is currently engaged, an inquiry Penguin, like the other 

cases One Media cites, has nothing to do with.  If anything, these cases emphasize the absence of 

any legal support for One Media’s theory that one download into the State of Tennessee supports 

this Court’s exercise of specific personal jurisdiction over Believe. 

c. There is Nothing Distinct About Tennessee Connecting it with the Sound 
Recordings at Issue Here 

 
There is nothing distinct connecting the State of Tennessee, on the one hand, with 

classical music recordings, on the other hand.  Eaves, supra, at *14.  For instance, in Eaves the 

court found that Kansas did not have personal jurisdiction over defendants, tire manufacturers, 

because, among other reasons, “there are no distinctive features of Kansas that connect it with 

[tires].”  Id. at *19.   
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Nothing connects the State of Tennessee to classical music in any way more meaningful 

than any other State of the Union.  Nothing makes the State of Tennessee (as opposed to any 

other State) an especially likely location where people make, buy or sell classical music.  All of 

the evidence here is to the same effect: the zip code data; the rights acquisition agreements; the 

digital distribution agreements – none of it demonstrates any focus on or special effort by 

Believe (or SAAR) in connection with the State of Tennessee. 

Accordingly, the evidence is that Believe did not purposefully avail itself of this forum. 

*                                   *                                   * 

While the purposeful availment analysis should complete the Court’s task, the following 

considers the last two elements noted by the Court in determining specific personal jurisdiction 

in this Circuit.                                              

2. The Cause of Action does not Arise from Tennessee Contacts 

As discussed above and in previous briefing, the evidence was and remains that Believe 

has no contacts with the State of Tennessee.  As noted by the Court, One Media concedes the 

lack of general jurisdictional contacts.  (ECF No. 65 at 7.)  So logically, it is impossible for this 

action to have “arisen from” contacts that do not exist here.  Walden v. Fiore, __ U.S. __, 134 S. 

Ct. 1115, 1122 (2014) (for specific personal jurisdiction to exist, relationship between defendant 

and forum “must arise out of contacts that the ‘defendant himself’ creates with the forum”) 

(emphasis in original). 

3. Tennessee has no Interest in Resolving this Conflict; One Media’s 
Continued Assertion to the Contrary is Misleading and in Bad Faith 

 
 As to the final element, this Court’s decision whether the exercise of personal jurisdiction 

over Believe is reasonable depends upon “a determination of whether Tennessee has an interest 

in resolving the conflict.”  S. Machine v. Mohasco Indus., 401 F.2d 374, 384 (6th Cir. 1968).  On 
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this subject, One Media proffered – as has its immediate predecessor-in-interest, Telos Holdings, 

Inc., the original plaintiff in this and three other cases filed in this District from 2008 to the 

present – the supposed continued involvement in the subject works of a Tennessee entity, Point 

Classics, LLC (hereinafter, the “LLC”).  (ECF No. 45 at 1-2.)  This theme continues in One 

Media’s 700+ page supplemental filing.  See Section III, below. 

 The Court cautioned One Media to “be attentive” to this subject because, as One Media 

no doubt intended, its previous submission to the Court suggested that the LLC’s continued role 

in this was “potentially relevant to the Court’s jurisdictional analysis.”  (ECF No. 65, at 5 & n.4.)  

In testing that submission, the Court noted sua sponte that public filings were “arguably 

inconsistent with” One Media’s representations to the Court concerning the LLC’s existence as 

of the April 2014 filing date of this lawsuit.  (Id. at 4.)  In fact, discovery reveals, the LLC filed 

both Articles of Termination and a Notice of Dissolution in December 2007.  See O’Malley 

Decl. at ¶ 11 & Ex. H.  

 Similarly, in the original complaint in this matter, Telos Holdings alleged that, “in 2008, 

[the] LLC, a Tennessee limited liability company, was dissolved and absorbed by Telos 

Holdings, Inc., which has been the parent company of the entities that have owned the Point 

Classics Catalog since 2000.”  (ECF No. 1 at ¶ 15 & n. 1 (emphasis added).)  One Media repeats 

this statement verbatim in the first amended and currently operative complaint.  (ECF No. 15 at ¶ 

22 & n. 1.)  Since this copyright infringement case was originally filed in 2014, and the 

applicable statute of limitations period is three years, see 17 U.S.C. § 507, the LLC’s 

involvement in the chain of title in and to the subject works until 2007-08 would appear on its 

face to be entirely irrelevant for these purposes. 
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 Notwithstanding the public filing and concomitant judicial admissions by both Telos 

Holdings and One Media referred to above, in opposition to Believe’s motion to dismiss, One 

Media foisted upon the Court the undocumented statement contained in a declaration that the 

LLC continued certain unspecified “winding down operations” until 2014 (ECF No. 22-3 at ¶ 4) 

as well as the unsupported statement contained in a memorandum of law that the LLC had a 

“significant financial interest” in the present lawsuit (ECF No. 45 at 1).  And in a verified 

interrogatory response in this case, One Media added a third data point, namely, that the LLC 

had (or has – it is difficult to discern from the response) its principal place of business in the 

State of Tennessee.3  See O’Malley Decl. at ¶ 12 & Ex. I (Interrogatory No. 12).     

 All three of these statements were aimed at suggesting a “connection” (the Court’s word) 

between this lawsuit and the State of Tennessee.  As will be seen, these statements directly 

contradict either the documentary record or sworn statements offered to this Court by One 

Media’s immediate predecessor-in-interest, Telos Holdings, in other cases filed in this District. 

  a.  The Statement that the LLC was Conducting “Winding Down   
       Operations” Post-Termination is Demonstrably False. 
 
 In his declaration submitted for One Media in opposition to Believe’s motion to dismiss, 

one Jim Long (who identifies himself as “Chairman and Chief Executive Officer of Telos 

Holdings, Inc.” and owner of the LLC) asserts that the LLC “continued to conduct winding down 

business affairs . . . through July 1, 2014 when it sold all of the assets relating to the Point 

Classics Catalog to Plaintiff One Media IP Limited.”  (ECF No. 22-3, at ¶¶ 2 & 4 (emphasis 

added).)  This sworn statement is false.   

                                                 
3  Besides being utterly evasive, this particular discovery response is arguably in defiance of the 
Court’s order directing One Media to provide the “precise residency” of the LLC. 
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 First, as noted above, the LLC filed Articles of Termination (signed by Mr. Long) and a 

Notice of Dissolution (signed by Mr. Long’s attorney) in December 2007.  This was at precisely 

the moment in time that, according to a circa April 2008 statement sworn to and submitted by 

Mr. Long to this Court in an earlier case, the LLC “assigned all of its rights in and to the Point 

Classics Catalog to Telos Holdings, Inc.”  See O’Malley Decl. at ¶ 13 & Ex. J.  (Mr. Long 

proffered this statement in that case to bolster the bona fides of Telos Holdings’ standing to sue 

over the alleged infringement of the Point Classics copyrights.)  And, the Tennessee Secretary of 

State terminated the LLC effective July 2009.  See id. at ¶ 14 & Ex. K. 

 Second, by July 2014, assuming it even existed at law, the LLC had nothing to sell One 

Media.  Consistent with Mr. Long’s April 2008 sworn statement, in a December 2007 document 

revealed in discovery, the LLC assigned to Telos Holdings, Inc., “all of [its] right, title and 

interest in and to the master recordings . . . known as the ‘Point Classics Catalog’ . . . together 

with all copyrights and all other rights in and to the Master Recordings throughout the world 

under any law . . . for the use of the Master Recordings or infringement of the copyright in them 

or any other legal or equitable right.”  See id. at ¶ 15 & Ex. L. 

 One Media’s explanatory response (to an interrogatory that tracked the Court’s question 

on the LLC’s “winding down” activities) appears aimed at saving a shred of credibility on this 

subject.  While acknowledging that the LLC filed for dissolution in 2007, the interrogatory 

response claims that the LLC “effectuat[ed]” its assignment to Telos Holdings throughout 2008 

and intended to “remain in active status” until it had “distributed all of its assets.”  See id. at ¶ 12 

& Ex. I.  But the response does not say when the LLC completed that task.  (The language about 

“active status” and the distribution of assets comes from the stock form that the Secretary of 

State sent following its receipt of the LLC’s Notice of Dissolution (OMP001919), and not as 
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suggested here from anything the LLC said or filed at that time.  As noted in that form, the 

LLC’s filing of Articles of Termination (OMP001918) – which it did at or about the same time 

that it filed its Notice of Dissolution (OMP001920) – was its legal acknowledgement that it 

“ha[d] distributed all of its assets.”)  Moreover, the State of Tennessee officially terminated the 

LLC in July 2009 – the Court can safely assume the LLC stopped filing either annual reports or 

Tennessee state tax returns by then – so as a matter of law it could not have distributed anything 

after that date. 

b.  The Statement that the LLC has a “Significant Financial Interest” in this 
Lawsuit is Demonstrably False. 

 
 It is abundantly clear that, with the benefit of discovery, this bare and unsupported 

attorney statement grossly distorts the subject of the LLC’s post-2009 status.  In the July 1, 2014 

agreement assigning rights from Telos Holdings (signed by Mr. Long on behalf of Telos and 

listing a Malibu, California address, see Section II.A.3.c., below) to One Media (listing a U.K. 

address), Telos warrants that “all Rights in and to the Catalogue were assigned by [the LLC] to 

Telos pursuant to an agreement in writing dated 31st December 2007” and states that Telos 

“owns and/or controls the copyright and/or exclusive rights of exploitation in and to . . . the Point 

Classics Catalogue” and has “agreed to assign to [One Media] all of its rights.”  See O’Malley 

Decl. at ¶ 16 & Ex. M (Telos/One Media Agreement, recitals & ¶ 7.9(p)).   

 A separate two-page agreement, also dated July 1, 2014 and signed by Mr. Long (this 

time on behalf of the LLC), between the LLC and One Media, does nothing more than backstop 

the foregoing.  It states that the LLC “has not effectuated all assignments . . . to Telos” (despite 

all evidence to the contrary) and that the LLC agrees to assign “all of its rights in and to the 

Catalogue not already transferred to Telos” (none of which it identifies) to One Media for “One 

Dollar ($1.00).”  See id. at ¶ 17 & Ex. N (LLC/One Media Agreement, recitals & ¶ 1.1). 
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 Thus, whatever “interest” One Media claims the LLC had after 2007, One Media and the 

LLC agreed that interest was worth one dollar.  Suggesting to the Court that this constitutes a 

“significant financial interest,” or even an interest at all, assuming it is legally cognizable (it 

isn’t, for all the reasons discussed above), and therefore gives rise to a connection sufficient 

enough to justify that a Tennessee court or a Tennessee jury adjudicate the present copyright 

dispute, does a serious disservice to the Court. 

  c.  The Statement that the LLC had or has its Principal Place of Business in  
       this State is Demonstrably False. 
 
 One Media lobbed one final Hail Mary on this subject during discovery:  In a verified 

interrogatory response, it states that the LLC’s office was located in Nashville from July 2000 

through an “unknown date.”  See O’Malley Decl. at ¶ 12 & Ex. I (Interrogatory No. 12).  It is 

inconceivable that One Media knew the LLC did business from an office in the State of 

Tennessee 15 years ago, but is unable to state when the LLC ceased doing business there; as 

noted above, One Media has made no effort whatsoever to identify the “precise residency of each 

of the Long-affiliated entities” as the Court directed.  Nonetheless, this sworn statement too turns 

out to be deliberately misleading when compared to the documented record. 

 First, according to the public record, Malibu, California has been both the residence and 

business location of the LLC’s principal, Mr. Long, since at least the year 2001.  See id. at ¶ 18 

& Ex. O.  

 Second, the Tennessee Secretary of State lists the LLC’s principal office and mailing 

address as “31748 Broad Beach Road, Malibu, CA 90265” (a property owned by Mr. Long since 

around that time).  See id. at ¶¶ 14, 18 & Exs. K & O. 
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 Third, by April 2006, Los Angeles, California had become the LLC’s official address on 

the U.S. copyright registrations upon which One Media relies in this case.  See ECF Nos. 15-2 & 

15-3.  

 Fourth, and last, the address listed as the LLC’s principal office and mailing address by 

the Tennessee Secretary of State is the same address listed for Telos Holdings in the Telos/One 

Media Agreement.  See O’Malley Decl. at ¶¶ 14 & 16 & Exs. K & M. 

  Quite simply, it would be unreasonable for a Tennessee court to exercise personal 

jurisdiction over Believe on the basis of the (at best) one-dollar interest of an inactive business 

entity that, since 2001 to its dissolution in 2007, was doing business by and through its principal 

in California, in a copyright infringement action concerning the scope of European license 

agreements for Hungarian sound recordings brought by a U.K. entity against U.K., French, and 

Italian defendants.4 

III. ONE MEDIA’S SUPPLEMENTAL RESPONSE 

 Perhaps aware that it has utterly failed to prove personal jurisdiction by reference to the 

relevant jurisdictional facts first proffered by Believe and later confirmed by discovery, One 
                                                 
4  Despite the Court’s desire for “a better understanding of the [Catalog’s] chain of title” (ECF 
No. 65 at 10), this subject remains murky.  In interrogatory responses, One Media could not (or 
would not) answer:  When the works were first published in the U.S.; what their country of 
origin was; what steps were taken to protect the works there; or even who the original authors of 
the works were.  See O’Malley Decl. at ¶ 19 & Ex. P.  One Media’s massive supplemental filing 
sheds no additional light on any of these subjects.  The U.S. copyright registrations upon which 
One Media relies (ECF Nos. 15-2 & 15-3) list “Hungaraton” as the 1988 author of the works; 
public record research failed to reveal the existence of any such entity. Assuming the registrant 
meant “Hungaroton,” that entity was owned and controlled by the Hungarian state until 1995.  
See www.hungaroton.com/cegtortenet.html (last visited on Apr. 7, 2015).  One Media’s reliance 
on two German judicial decisions (ECF Nos. 15-4 & 15-6) is a sly piece of misdirection:  In both 
those cases, the court considered a dispute between competing claimants; under the 
circumstances, neither of those claimants had an interest in challenging the works’ origins.  In 
fact, no court of law has ever adjudicated the subject of how these works fell into private hands.  
That the works have traded as often as they have since then (ECF No. 22-3, at ¶¶ 5-10) is the 
tell-tale sign of a desire to whitewash their provenance. 
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Media’s supplemental filing dresses up known and existing irrelevant facts as new “evidence” 

for the Court’s consideration.  Since discovery failed to pan out for it, One Media now pins its 

hopes on a bizarre interpretation of previously-known (to it) facts and a last, desperate, and 

totally out-of-order “cross-motion” to transfer venue.5  

A. The LLC’s 2000-07 Ownership of the Catalog is Irrelevant 

One Media now contends that because the LLC owned the Catalog in October 2007 – 

when an entity later acquired by Believe became a non-exclusive worldwide distributor for 

SAAR – the LLC was the injured party when the infringement began and the State of Tennessee 

therefore has an interest in the litigation.  (ECF No. 68 at 3-4.)   

Setting aside that the record reflects no evidence whatsoever that any “actionable 

infringement occurred before December 31, 2007, when Point Classics LLC assigned its interest 

in the Catalog to Telos Holdings” (ECF No. 65 at 10), and that, as noted above, the site of 

plaintiff’s initial injury is irrelevant for establishing that Believe purposely availed itself of this 

forum, the Copyright Act’s statute of limitations is three years and One Media has offered no 

reason to extend it.  Bridgeport Music v. Diamond Time, 371 F.3d 883, 889 (6th Cir. 2004) 

(“Because each act of infringement is a distinct harm, the statute of limitations bars infringement 

claims that accrued more than three years before suit.”).  In any event, the LLC has been 

“dissolved and absorbed” into Telos Holdings, a Texas corporation with its principal place of 

business in California; Telos Holdings owned the rights to the Catalog at all times from 

December 2007 to commencement of suit; and all or substantially all of the harm from any 

alleged infringement beginning in October 2007, ultimately resulting in less than $10,000 in total 

U.S. commerce, to the extent it is even relevant, was therefore felt by it.   

                                                 
5 One Media’s discussion of SAAR’s website and related authority (ECF No. 68 at 7-8 & nn. 7-
8) has no impact on whether Believe is subject to personal jurisdiction in Tennessee. 
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B. The “Point Classics General Partnership” Never Existed and Had No 
Interest in the Catalog 

 
In the wild goose chase that continues to bedevil the legal inquiry into what exactly 

“Point Classics” is (ECF No. 65 at 4 (noting that One Media’s filings “appear to conflate” the 

various Point Classics entities)), One Media next turns the LLC’s administrative termination – 

which completely undermines One Media’s repeated assertions that the LLC retained an interest 

in this litigation – into the formation of a heretofore non-existent entity, the “Point Classics 

General Partnership.”  (ECF No. 68 at 2-3 & 13-14.)   

This entity springs into existence on the third page of the supplemental opposition: “In 

essence, following the administrative termination of the LLC, the Longs continued operating as a 

Tennessee general partnership.”  (Id. at 3.)  Needless to say, this entity isn’t once mentioned in 

the 10 cases the previous “Point Classics” entities have launched in this District since 2001.   

Nonetheless, One Media asks the Court to accept for the first time in its third brief on the 

subject that the LLC’s administrative termination created a Tennessee general partnership.  One 

fatal problem with this argument as pertinent here:  Even if state law implies that a partnership 

was formed upon the termination of the LLC (which it wasn’t), it would be a citizen of those 

states in which its putative general partners, Mr. Long and his wife, were domiciled (i.e., 

California), not where its predecessor entity was terminated.  Grupo Dataflux v. Atlas Global, 

541 U.S. 567, 591 & n.8 (2004) (J. Ginsburg, dissenting). 

More to the point, there is no record evidence that, following the termination of the LLC, 

the Longs “entered into a business relationship for profit, combining their property, labor, skill, 

experience, or money” in Tennessee.  Bass v. Bass, 814 S.W.2d 38, 41 (Tenn. 1991) (describing 

when partnership may be implied under Tennessee law).  Just the opposite:  The Longs (by then, 

California residents) ended whatever business relationship they had in this State by filing for 
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dissolution and termination of the LLC at the end of 2007.  See O’Malley Decl. at ¶¶ 11, 14 & 20 

& Exs. H, K & Q.  

  Of the 500+ pages of exhibits filed by One Media, the single mention of a partnership 

comes in the two-page, one-dollar LLC/One Media “agreement,” where the LLC is described as 

“doing business as Point Classics General Partnership.”  However the Longs split that one dollar 

(California community property law would suggest 50/50), it is hard to imagine that is the type 

of “undertaking for profit” the Tennessee legislature had in mind when it defined “Partnership.”  

See T.C.A. § 61-1-101(7).  Even assuming the Longs and Telos Holdings continued doing 

business from California as “Point Classics” (either the defunct LLC or the make-believe 

partnership) when Telos Holdings owned the Catalog from 2008-14, it does not give this State 

any interest in this litigation.6 

C. One Media’s Motion to Transfer is Out-of-Order and Highlights 
Believe’s Lack of Jurisdictional Contacts with Tennessee 

 
In a last, desperate attempt to salvage its case from certain dismissal on jurisdictional 

grounds, One Media devotes five pages at the conclusion of its supplemental filing to a request 

to transfer venue of the case to the Eastern District of New York under both 28 U.S.C. § 1404 

and 28 U.S.C. § 1406.  (ECF No. 68 at 15-19.)  As a preliminary matter, this “Cross-Motion to 

Transfer Venue to the United States District Court, Eastern District of New York” is 

procedurally deficient.  See M.D. Tenn. Civ. L.R. 7.01(a) (requiring an accompanying 

“memorandum of law citing supporting authorities, and where allegations of fact are relied upon, 

                                                 
6  One Media also argues that the State of Tennessee retains an interest in this case due to 
indemnification and holdback fund provisions in the Telos/One Media Agreement (ECF No. 68 
at 14); but these provisions do not apply to the LLC or the recently contrived partnership – 
neither of which exist nor are parties to that agreement – and even if they did, by their terms 
these provisions would only leave these entities on the hook for one dollar.  See O’Malley Decl. 
at ¶¶ 16, 17 & Exs. M & N (at ¶1.1). 
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affidavits or depositions in support thereof”).  The Court can and should deal with it out-of-hand 

as completely out-of-order, or, as the saying goes, as far too little far too late. 

Nonetheless, should the Court decide to consider this final plea for mercy, it should treat 

it accordingly:  As a confession that there is not now, nor has there ever been, a good-faith basis 

to assert jurisdiction over Believe in this District.  One Media knowingly filed its case in an 

improper court – while touting in the original pleading its knowledge that Believe reportedly had 

offices in Miami, San Diego, and New York City (ECF No. 1 at ¶ 17) – with no connection 

whatsoever to any of the real parties in interest, any of the operative agreements alleged in that or 

its subsequent pleading, or to any of the pertinent facts or circumstances.  It did so to gain an 

edge in negotiations mostly taking place in London (ECF No. 38-2 at ¶ 19) and to serve One 

Media’s counsel’s convenience in litigation.  To be blunt, this was a tactical decision utterly 

devoid of any real service to the Court or to its administration of justice. 

In any event, as there is a lack of jurisdiction over Believe in this District, the Court may 

not transfer under 28 U.S.C. § 1404(a).  Pittock v. Otis Elevator, 8 F.3d 325, 329 (6th Cir. 1993) 

(“a transfer under section 1404(a) may not be granted when the district court does not have 

personal jurisdiction over the defendants”).  And, because “it is obviously not ‘in the interest of 

justice’ to allow [28 U.S.C. § 1406(a)] to be used to aid a non-diligent plaintiff who knowingly 

files a case in the wrong district,” Dublin v. United States., 380 F.2d 813, 816 (5th Cir. 1967) 

(emphasis added), the Court should not transfer the case on “fairness” grounds.  Dismissal is the 

appropriate and proper remedy under the present circumstance.7 

                                                 
7  Should the Court be at all moved by the “interest of justice” rubric (which it should not), under 
the circumstances presented, it would be unfair to transfer this case to New York without 
conditioning such transfer upon the payment by One Media of Believe’s reasonable costs and 
fees incurred in the present proceeding, which is well within the Court’s inherent and equitable 
power to do and entirely supported by this record. 
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IV. CONCLUSION 

 Believe has not purposely availed itself of doing business in Tennessee, none of One 

Media’s claims “arise from” any contacts with Tennessee (which are non-existent), and 

Tennessee has no interest in resolving this conflict.  All of the above was true when the Court 

first considered the subject.  The suggestion then (leading to tens of thousands of dollars in 

wasteful and totally unnecessary discovery), as now, that the facts are otherwise is seriously 

misleading on the state of the record. 

 Accordingly, this Court lacks personal jurisdiction over Believe and Believe’s Motion to 

Dismiss should be granted. 

Dated:  May 26, 2015 

      Respectfully submitted, 
 
 /s/ David M. Given                           o 

 David M. Given (pro hac vice) 
 PHILLIPS, ERLEWINE, GIVEN & CARLIN LLP 
 39 Mesa Street, Suite 201 
 San Francisco, CA 94129 
 (415) 398-0900 
 
 John J. Griffin, Jr. (#15446) 
 Michael A. Johnson (#30210)  
 KAY, GRIFFIN, ENKEMA & COLBERT, PLLC   
 222 Second Ave. North, Suite 340M  
 Nashville, TN 37201 
 (615) 742-4800 
 Attorneys for Defendant Believe S.A.S. 
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Nashville, TN 37203 

 
Samuel D. Lipshie  
Patricia Head Moskal  
Jeffrey L. Allen 
BRADLEY ARANT BOULT CUMMINGS LLP 
1600 Division Street, Suite 1600 
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on this the 26th day of May, 2015. 
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