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As the director of the Hinckley Institute of Politics, it is my pleasure to introduce the 2009 Hinckley Journal
of Politics. 

This year, the Hinckley Journal celebrates its 10th edition, continuing the outstanding academic tradition of
quality research on issues relevant to Utah, our nation, and the world. Topics include the 2008 Presidential
Elections, the relationship between democracy and terrorism, felon disenfranchisement, Utah drug court, and
Western land management. These articles come from bright and dedicated students seeking to expand their
own knowledge and provide substantive research and analysis in their field. 

In addition to student contributions to the Hinckley Journal, we are grateful for and enlightened by articles sub-
mitted by Utah Supreme Court Chief Justice Christine Durham, and U.S. Senators Orrin Hatch and Robert
Bennett.  

This fantastic compilation could not have come to fruition without the diligent work of its 2009 co-editors
Lauren Carpenter and Jonny Spendlove.  Additionally, the tireless effort of Managing Editor Courtney McBeth,
our Faculty Editor Luke Garrott, Faculty Advisor Tim Chambless, Student Board Members, and Hinckley
Institute staff was pivotal in making this year’s Hinckley Journal possible. 

Through the various opportunities provided by the Hinckley Institute of Politics, University of Utah students
are able to apply the theories and concepts they learn in the classroom to real world experiences.  To date, the
Hinckley Institute has placed and supported over 5,000 interns in political offices throughout the State of
Utah, in Washington D.C., and in over 30 countries on six continents.  Interns are required to complete a
research paper based on the issues pertinent to their internships and, therefore, reflect practical ideas and con-
clusions about some of today’s most pressing issues.  The Hinckley Journal represents some of the best and most
compelling of these papers.

This year we pay tribute to the integral role that Hinckley Institute Assistant Director Jayne Nelson has played
over the last 20 years. Jayne is the heart and soul of the Hinckley Institute, and has helped thousands of stu-
dents to appreciate practical politics through her coordination of Hinckley Forums, internships, and Hinckley
Institute events. 

The past twelve months have been historic for our nation, our state, and for the Hinckley Institute of Politics.
The 2009 Hinckley Journal of Politics captures these historic developments, and presents the most thoughtful
research by Utah’s students and government leaders.

Sincerely,
Kirk L. Jowers
Director, Hinckley Institute of Politics

A WORD FROM THE DIRECTOR
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EDITORS’ NOTES

HINCKLEY JOURNAL OF POLITICS’
MISSION STATEMENT

The Hinckley Journal of Politics strives to publish scholarly
papers of exceptional caliber, promoting the intellectual talents
and understanding of University of Utah undergraduate stu-
dents in the fields of politics, government, international rela-
tions, and humanitarian aid. Contributing articles should
address relevant issues by analyzing key problems and potential
solutions. Papers should adhere to the highest standards of
political research and analysis. The Hinckley Journal covers
local, national, and international issues, and embraces diverse
political perspectives. With this publication the Hinckley
Institute hopes to encourage reader involvement in the world
of politics and government. 

GENERAL COMMENTS AND ACKNOWLEDGEMENTS

It has been an honor and a pleasure to serve as editors for the
10th edition of the Hinckley Journal of Politics. First and fore-
most, we thank the student authors and the public officials
who have contributed to this year’s Hinckley Journal. Without
their contributions, the Hinckley Journal would not be possible.
The Hinckley Journal is one of many wonderful opportunities
the Hinckley Institute provides for undergraduate students,
and we thank the countless supporters of the Hinckley
Institute who make these opportunities possible. We are
indeed appreciative of the generosity of the Hinckley family
for their vision of the need for student involvement in practi-
cal politics and the principle of citizen involvement in gov-
ernment. We thank the Hinckley staff for their dedication to
students. We thank our Managing Editor, Faculty Editor and
Faculty Advisor, and the Hinckley Journal of Politics editorial
board for their work in reviewing and editing the published
student papers. Finally, we commend all students who are
involved in the political process, whether as interns, campaign
volunteers, or scholars. We hope you will find the articles
within the Hinckey Journal thought-provoking and timely.

GENERAL SUBMISSION GUIDELINES

The Hinckley Journal of Politics welcomes submissions from
University of Utah students of all academic disciplines; as
well as Utah’s public officials. Any political science-related
topic is acceptable. The scope can range from university issues
to international issues. Papers should adhere to submission
guidelines found on the Hinckley Journal webpage:
www.hinckley.utah.edu/publications/journal.

REVIEW AND NOTIFICATION PROCEDURES

Submissions will be reviewed by the Hinckley Journal editors,
members of the editorial board, and faculty advisors.
Submission of a paper does not guarantee publication.  Papers
that do not adhere to submission and style guidelines will not
be considered for publication. Acceptance to the Hinckley
Journal is competitive.  The editors will notify potential
authors when the decision has been made as to which papers
have been selected for publication.

SUBMISSION GUIDELINES FOR PUBLIC OFFICIALS

The Hinckley Journal will consider essays written by national,
state, and local public officials for publication. Officials
should contact the Hinckley Journal editors for additional
information.

CORRESPONDENCE MAY BE SENT TO:
University of Utah
Hinckley Institute of Politics
260 South Central Campus Drive, Room 253
Salt Lake City, UT 84112-9151
Phone: (801) 581-8501
Fax: (801) 581-6277
Email: hinckley@hinckley.utah.edu
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ROBERT H. HINCKLEY

A man of vision and foresight, a 20th century pioneer, a
philanthropist, an entrepreneur, and an untiring builder of
education and of the American political system—all are apt
descriptions of Robert H. Hinckley, a Utah native and tireless
public servant. Robert H. Hinckley began his political career
as a state legislator from Sanpete County and a mayor of
Mount Pleasant. Hinckley then rose to serve as the Utah
director for the New Deal program under President Franklin
D. Roosevelt.

Hinckley went on to serve in various capacities in
Washington, D.C., from 1938 to 1946 and again in 1948.
During those years he established and directed the Civilian
Pilot Training Program, served as Assistant Secretary of
Commerce for Air, and directed the Office of Contract
Settlement after WWII. In these positions Hinckley proved
himself to be, as one of his colleagues stated, “One of the real
heroes of the Second World War.” Also in 1946, Hinckley
and Edward Noble jointly founded the American
Broadcasting Company (ABC), and over the next two
decades helped to build this company into the major televi-
sion network it is today. 

Spurred by the adverse political climate of the ‘40s, ‘50s,
and ‘60s, Hinckley recognized the need to demonstrate that
politics was “honorable, decent and necessary,” and to
encourage young people to get involved in the political
process. After viewing programs at Harvard, Rutgers and the
University of Mississippi, Hinckley believed the time was
right for an institute of politics at the University of Utah. So

in 1965, through a major contribution of his own and a gen-
erous bequest from the Noble Foundation, Robert H.
Hinckley established the Hinckley Institute of Politics to pro-
mote respect for practical politics and to teach the principle
of citizen involvement in government. 

“Every student a politician” was Hinckley’s dream. The
Hinckley Institute of Politics strives to fulfill that dream by
sponsoring internships, scholarships, forums, mentoring and a
minor in Campaign Management. Today, 44 years later,
Hinckley’s dream is a reality. More than 5,000 students have
participated in programs he made possible through the
Hinckley Institute of Politics. Many of these students have
gone on to serve as legislators, members of Congress, govern-
ment staffers, local officials, and judges. All participants have,
in some measure, become informed, active citizens. Reflecting
on all of his accomplishments, Robert H. Hinckley said, “The
Hinckley Institute is one of the most important things I will
have ever done.”

ROBERT H. HINCKLEY
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ABOUT THE HINCKLEY INSTITUTE OF POLITICS

Hinckley Interns throughout the World

HINCKLEY INSTITUTE OF POLITICS AT THE UNIVERSITY OF UTAH

The Hinckley Institute of Politics at the University of Utah is a bipartisan institute dedicated to engaging students in gov-
ernmental, civic, and political processes; promoting a better understanding and appreciation of politics; and training ethical
and visionary students for service in the American political system. Robert H. Hinckley founded the Hinckley Institute of
Politics in 1965 with the vision to, “teach students respect for practical politics and the principle of citizen involvement in
government.” Since its founding, the Hinckley Institute has provided a wide range of programs for students, public school
teachers and the general public including: internships, courses, forums, scholarships and mentoring. The Hinckley Institute
places emphasis on providing opportunities for practical experience in politics.

INTERNSHIP PROGRAM

A nationally recognized program and the heart of the Hinckley Institute, the Hinckley internship program places over 300
students every year in political and government offices, non-profit organizations, campaigns, and think tanks. The Institute
provides internship opportunities to students from all majors for academic credit in Washington, D.C., at the Utah State
Legislature, in local offices and campaigns, and in over 30 countries across the globe. 

HINCKLEY UTAH STATE LEGISLATIVE INTERNS HINCKLEY INTERN SHAWN STRONG IN ETHIOPIA

HINCKLEY INTERNS IN WASHINGTON, D.C.
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CAMPAIGN MANAGEMENT MINOR

The Hinckley Institute of Politics offers an undergraduate
minor in Campaign Management designed to provide under-
graduate students the opportunity to learn the theory and
practices that will allow them to be effective participants in
election and advocacy campaigns. Students are required to
complete a political internship and an interdisciplinary series
of courses in areas such as campaign management, interest
groups and lobbying, voting, elections and public opinion,
and media.

PUBLIC FORUMS AND EVENTS

The Hinckley Institute hosts weekly Hinckley Forums where
several political speakers address public audiences in the
Hinckley Caucus Room. Hinckley Forums enable students,
faculty, and community members to discuss a broad range of
political concepts with local, national and international
politicians, ambassadors, activists and academics. Past guests
include Presidents Bill Clinton and Gerald Ford; Senators
Orrin Hatch, John McCain, and Harry Reid; Utah Governors
Michael Leavitt and Jon Huntsman, Jr. and many other
notable politicians and professionals. The speeches are broad-
cast on KUER 90.1 FM radio, KUED TV, and Comcast On
Demand.

SCHOLARSHIPS AND LOANS

The Hinckley Institute provides over $730,000 in internship
and academic scholarships to students through the Robert H.
Hinckley, Abrelia Clarissa Hinckley, Anne and John
Hinckley, Olene S. Walker, Senator Pete Suazo, Robert F.
Bennett, and Scott M. Matheson scholarship funds, and
through donations from the Li Ka Shing Foundation. The
Hinckley Institute is also the University of Utah representa-
tive for the Harry S. Truman Congressional Scholarship and
the James Madison Fellowship—two of America’s most pres-
tigious scholarships.

HUNTSMAN SEMINAR FOR TEACHERS

The Huntsman Seminar in Constitutional Government for
Teachers is a week-long seminar sponsored by the Huntsman
Corporation. The primary focus of the seminar is to improve
the quality of civic education in Utah schools by bringing
Utah educators together with political experts and visiting
politicians to discuss current events in Utah and American
politics. The Huntsman Seminar is truly a unique opportuni-
ty for teachers to gain an in-depth understanding of local and
national political issues.

DEPARTMENT OF POLITICAL SCIENCE

The Department of Political Science values its relationship
with the Hinckley Institute for the opportunities the Institute
provides students to enrich their academic studies with expe-
rience in practical politics. The Institute’s programs comple-
ment the academic offerings of the Political Science
Department. Courses are available in five subfields of the dis-
cipline: American Politics, International Relations,
Comparative Politics, Political Theory, and Public
Administration. If you have questions about the Department
and its programs, contact the office at 801-581-7031.
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JAYNE NELSON, 20 YEARS AT THE HINCKLEY

“Always help others and keep your integrity,” is Hinckley Institute Assistant Director Jayne Nelson’s advice to
students. Jayne has exemplified this mantra throughout her 20 years with the Hinckley Institute, and has played a
central role in engaging students in government and the political process. The Hinckley Institute of Politics would
not be what it is today without Jayne’s tireless efforts. 

Jayne has arranged hundreds of Hinckley Forums, which have benefitted thousands of students and solidified the
Hinckley Institute’s role as the premier stage for political dialogue in Utah. Jayne has arranged Hinckley Forums for
internationally prominent figures such as Bill Clinton, John McCain, Robert Redford, Harry Reid, Mitt Romney,
Brent Scowcroft, and Muhammad Yunus. Jayne also has coordinated forums for five Utah governors, over a dozen
members of the U.S. Congress, and ambassadors from 52 countries. Jayne has arranged Forums on everything from
the Cold War to terrorism, light rail to clean air, and homelessness to urban land use.

In addition to her outstanding work with Hinckley Forums, Jayne has overseen the distribution of millions of
dollars in academic and internship scholarships for University of Utah students. Jayne’s oversight of this funding has
made it possible for thousands of students to attend college and to participate in life-changing internships in Utah,
Washington, D.C., and over 30 countries.

During the last 20 years, Jayne has directly and indirectly influenced the lives of thousands of University of Utah
students. Whether arranging Forum speakers, managing finances for interns, or speaking with students, Jayne has
demonstrated how much can be accomplished by committing oneself to always helping others. Her inspired contri-
bution to the Hinckley Institute and the University of Utah has been phenomenal.

“Jayne has been the heart of the Hinckley Institute for two decades
and I hope that she still has another two decades to go.”

— Hinckley Institute Director Kirk Jowers
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Blind v. Colorblind: The Injustice of State
Felon Disenfranchisement Schemes
Lauren Nicole Carpenter

State policies which disenfranchise ex-felons, those who have served their complete sentences, have a long
history.  While “civil death” was a common punishment for convicts in Europe prior to the colonization of
North America, ex-felon disenfranchisement statutes were adopted by several states, primarily in the South
after the Civil War.  There is substantial evidence that these statutes were created to exclude racial minori-
ties.  These discriminatory effects can still be seen today.  Racial minorities in the United States, primarily
African Americans, are incarcerated at a much higher rate than their white peers.  Once convicted, these
persons are often subject to disenfranchisement.  Because of the racial disparities in conviction and incar-
ceration, minority communities are often left with a diminished voice in the electoral process.  Under the
Voting Rights Act, as amended in 1982, any voting qualifications established by a state that result in dis-
proportionate disadvantages for minorities are illegal.  As a result, African American voters, who consis-
tently vote for Democratic candidates 90% of the time, suffer from vote dilution due to felon disenfran-
chisement.  Precedent suggests that courts analyzing such state statutes should consider a totality of circum-
stances, including the historical reasons for enactment and other harms suffered by the community.  Because
of this, ex-felon disenfranchisement schemes are not only a bad policy, but also are incompatible with equal
voting rights as embodied in the 15th Amendment, and therefore invalid under law.

INTRODUCTION

Since ratification of the 15th Amendment, legislators
have worked to systematically keep African Americans
disenfranchised through a series of laws pertaining to

voter registration qualifications.  Some were bold and clearly
intentioned, such as literacy tests and the grandfather clause,
which prevented anyone who did not descend from a regis-
tered voter from casting a ballot.  Others were more subtle,
not unlike what we see today, disenfranchising felons and ex-
felons alike, creating a disproportionately disadvantaged
minority.  Congress modified the original Voting Rights Act
(VRA) in 1982 to prohibit any voting qualifications which
result by diminished electoral participation. I argue that felon
disenfranchisement provisions are a violation of the Voting
Rights Act and are therefore not permissible by law.  

For many Americans, voting is the pinnacle of political
activity.  Social Contract theory, particularly formulated by
John Locke, remains the core of American political tradition,
including the right to elect officials believed to represent the
voters’ interests.  However, throughout American history,
many groups, including blacks, Native Americans, poor une-
ducated whites, and women, have found themselves excluded
from this traditional political act. Some of the methods used

to disenfranchise these demographics were blatant – written
into the Constitution and the law books of every state.  Over
time, as the responsibility began to move toward enfranchis-
ing all people in American society, the methods became more
subtle.  Poll taxes kept those of the lowest economic status
from voting, grandfather clauses ensured that whites could
continue to vote while barring blacks, and the threat of vio-
lence as a deterrent prevented many.

The focus of this thesis is on the continued disenfran-
chisement of African Americans. This thesis seeks to show
how modern felon disenfranchisement laws are merely an
extension of previous methods used to prevent African
Americans from voting.  I will argue that felon disenfran-
chisement practices have a racially disproportionate effect,
thus violating the Voting Rights Act as amended in 1982.
Specifically this paper addresses ex-felon disenfranchisement
– the continuing disenfranchisement of those having com-
pleted their sentences.  For brevity’s sake, I will use the term
felon disenfranchisement, or FD.  I do not, however, intend to
tackle the issue of voting rights for currently incarcerated
convicts. The issues of apportionment, residential status, and
what constitutes a domicile, among other things, are too com-
plex to be dealt with here, and warrant their own thorough
investigation independent of ex-felon disenfranchisement.
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The early years in the United States saw little evidence
of equality of opportunity. Though the U.S. Constitution
allowed the states to devise their own voting qualifications,
most saw it the same way.  Women, slaves and black free per-
sons had very limited political rights, even non-property
holding free men could not cast a ballot.  Over time, the
restrictions on white men who were not wealthy enough to
own property diminished. By around 1860 nearly all white
men were enfranchised, regardless of their financial portfolio
(Library of Congress, retrieved 8/24/2008).

The first 80 years of American history were less kind to
blacks.  Without regard to their status of emancipation, non-
whites were largely excluded from participation in the elec-
toral process.  Even after the Civil War and the Emancipation
Proclamation that granted freedom to black slaves, the battle
continued over the issue of Negro suffrage.  Though the 15th
amendment, ratified in 1870, guaranteed that the right to
vote could not be denied on the basis of color or previous con-
dition of servitude, the creative ingenuity of racist political
leaders, especially those in the Southern states, ensured that
large numbers of African Americans would be kept from the
polls for what is now almost another 140 years.

In response to the perpetuation of policies that effectuat-
ed the disenfranchisement of hundreds of thousands of people
based on the color of their skin, Congress passed the Voting
Rights Act of 1965.  This comprehensive legislation aimed at
political practices and institutions that prevented black
Americans from voting.  This initial passage of the Voting
Rights Act (VRA) was intended to prevent racially biased
gerrymandering practices and voter qualification laws.  If
plaintiffs could prove that a voter qualification was fashioned
with a biased motivation, the statute thus deemed illegal
would be invalid.  

Proving racially motivated intent is a difficult and tenu-
ous task.  Recognizing this, Congress revised the VRA in
1982 to include a results test.  Under this provision in Section
2 of the Act, plaintiffs need only prove that a voter qualifica-
tion results in a racially disproportionate impact.  Since that
time, only a handful of cases have made their way through the
court system contesting felon disenfranchisement statutes
under Section 2’s results test.  There is no consensus on the
VRA’s application to felon disenfranchisement, nor whether
these statutes are permissible under federal law.  

Wesley v. Collins was the first major case to be considered
under the results test legislation.  In 1986, the 6th Circuit
Court of Appeals sided with the state of Tennessee writing
that, while a disproportionate number of blacks were disen-
franchised under the felon/ex-felon statute, the disenfran-
chisement was not due to the state’s provision.  Concurring
with Tennessee, the Court argued that some ethnicities are
simply more likely to commit crimes than others.

The second case, Farrakhan v. Washington, was decided in
favor of the defendants by the Ninth Circuit Court, which
stated that an analysis of the totality of the circumstances

encompassing any biases in the criminal justice system must
be accounted for by the lower court.  Upon remand, howev-
er, the lower court ruled in favor of the State, noting that
there were not enough factors established by the Senate to
support the plaintiffs position.  The Senate Report which lists
the factors, intended to demonstrate possible ways to deter-
mine institutionalized racial inequality, however, explicitly
states that the factors are not intended to be a numerical
“point counting” device and the list is no way exhaustive
(Senate Report 29, n. 118).

The third case relevant to felon disenfranchisement
under Section 2 of the VRA was Johnson v. Florida.  The case
was filed by a group of ex-felons who had completed their sen-
tences, yet had not been able to restore their voting rights.
The 11th Circuit Court found that, despite history of racially
motivated disenfranchisement, the state’s provision was legal.
The Court noted that the law was re-affirmed in a constitu-
tional convention after the Civil War which included both
whites and blacks in the delegation.  Additionally, without a
clear statement of intent from Congress, the Court was not
persuaded that the results test of Section 2 was intended to
apply to felon disenfranchisement.

A fourth case, Baker v. Pataki, is also relevant, although
the case deals with currently incarcerated inmates who would,
theoretically, regain their voting rights upon completion of
their sentences.  Baker gives the issue of felon and ex-felon
disenfranchisement some context because the 2nd Circuit
Court, which decided the case, deadlocked in 1995 – affirm-
ing the lower court’s decision in favor of the State, but gener-
ating some ideas for discussion on the issue nonetheless.  The
half of the court who sided with the plaintiffs argued that
Section 2 of the VRA applies to felon disenfranchisement
provisions because Congress is granted the authority in the
15th Amendment.  The other half of the court disagreed,
holding that such an application was beyond the scope of
authority of Congress.  

The opinions in these cases agree that Congress both has
the authority to enact federal legislation concerning voting
qualifications, including those pertaining to felons, and that
current state provisions of these kinds might fall under the
jurisdiction of the Voting Rights Act.  Though Congress
never expressly stated the intent that the VRA applied to
these statutes, many researchers maintain that the 15th
Amendment grants Congress the authority to pass federal leg-
islation to guarantee equal political rights for minorities.

Congress having the constitutional authority to legislate
over such matters, the issue becomes whether or not such
felon disenfranchisement statutes truly result with a racially
disproportionate impact.  State by state comparisons show a
dramatic increase in the incarceration rates for almost all
non-whites, the majority of those African Americans.  The
Sentencing Project has estimated “the national black-to-
white ratio of incarceration” at 5.6 to 1 (Mauer & King, 2007,
p. 10).  In some states, the disparity is even greater, the black-
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to-white ratio reaching near 14 to 1 (Mauer & King, 2007, p.
10).

Not only does felon disenfranchisement have a racially
disproportionate effect, evidence points to racial animus
within the criminal justice system itself. Non-whites are more
likely to be imprisoned than whites, because they are less like-
ly to be offered alternative sentencing.  They are also more
likely to be prosecuted for a more serious offense, while a
white defendant charged with the same crime stands a greater
chance of being offered a plea bargain (Provine, 2007).   Non-
whites also statistically endure more severe sentences than
their white counterparts (Provine, 2007).    

Since the 1970s, punitive crime policies, which target
African Americans, such as laws concerning drug use and dis-
tribution, have been more than “merely an exercise in crime
fighting; it both responded to and moved the agenda on racial
equality” (Weaver, 2007, p. 230).  In addition, a state’s black
population is directly correlated to the use of capital punish-
ment; that is, the larger a state’s African American popula-
tion, the more likely the death penalty is used as punishment
for certain offenses (Provine, 2007). Studies show that among
aggravating factors – those significantly increasing the penal-
ty for the crime committed – being black and using a hand-
gun are on par with one another (Provine, 2007).

Currently one in three black males will become disen-
franchised at some point in their lifetime due to a felony con-
viction (Provine, 2007).  African Americans constitute less
than 14% of the population; black males, a narrower subset,
constitute about half of that.  If, like the rate of crime, felony
convictions were proportioned by racial identity, then
researchers would see an incarceration rate of considerably
less than 33% for African Americans.  Estimates range from
15-20%, and being nearly the same for whites, it would pro-
duce a much larger absolute population of white felons
(Manza & Uggen, 2006). Though this analysis fails to
account for all relevant variables, like the difference in age
distribution between races, it indicates the law enforcement
and the judicial system are disproportionately more inclined
to target people of color, both in crime policy and criminal
sentencing.

There are 5.3 million people disenfranchised under state
felon disenfranchisement statutes in the U.S. (Manza &
Uggen, 2006, p. 94).   Not only is the racial proportion of
those disenfranchised severely misrepresentative of the
American population, it is also damaging to minority voting
blocs, one of which is African Americans.  Over the past 25
years, blacks have consistently voted for Democratic candi-
dates 9 out of 10 times (Persons, 1997, p. 123).  Disregarding
race, felons and ex-felons (if they were allowed to vote) would
vote in favor of Democratic candidates, with an average of
70% preferring these candidates since the mid-1970s (Uggen
& Manza, 2006, p. 190).  This would have affected the out-
come of the 2000 Presidential election definitively, and given
a simple majority to the Democratic party “in every presiden-

tial and senatorial election from 1972 to 2000” (Manza &
Uggen, 2006, p. 191).

Proponents contend that states do have legitimate rea-
soning for the continuation of FD practices.  However, such
arguments, including those of retribution, rehabilitation, and
deterrence, have little empirical support.  The anecdotal evi-
dence documented by so many researchers over the past few
decades (including contemporary researchers Manza and
Uggen) indicates that disenfranchisement policies simply
reiterate to former offenders that society holds them in disre-
gard; that they are second class citizens.  The sheer disparate
impact on minorities warrants a thorough analysis of these
practices.  Having yet to achieve full political equality for all,
policy makers in the United States must further level the
playing ground for U.S. citizens.

Ultimately, the arguments favoring the continuation of
current disenfranchisement regimes are empty when com-
pared to the 1 in 40 age appropriate adults kept from voting.
Little can be said to rationalize the archaic provisions respon-
sible.  Historically, it is evident that state provisions were
formed with racial biases, keeping particular demographics
out of the polls.  There is in fact no reasonable method by
which to legitimize FD as a state’s interest.    

HISTORY

The collective history of minorities in the United States is
one of marginalization in social, economic and political
spheres.  Both those who immigrated to this country with
hopes of a better life, and those brought involuntarily, des-
tined for lives of servitude, experienced difficulty in gaining
equal rights of U.S. citizenship.  Until 1850, only property-
holding (white and usually literate) men voted.  Women,
racial and language minorities, and men from the lower eco-
nomic classes were not allowed to exercise their political
voice through the staple of democracy – voting. Those cap-
tured in Africa and brought to the Western hemisphere as
slave labor had little chance for basic human rights and no
chance for political rights.  

Those setting the qualifications for voting early in U.S.
history made little effort to justify the exclusion of blacks from
the U.S. political process. Higginbotham (2001) has identi-
fied what he terms the “Ten Precepts of American Slavery
Jurisprudence” that “formed the logical and precedential
foundation for the American slavery culture,” and which con-
tinues to provide a platform for the unjust marginalization of
blacks today.  These include the ideas that blacks are inferior,
that slaves are mere property to be disposed of at their owner’s
will, the minimization of the number of free blacks, and the
denial of religious freedom.  Lasting effects continue and can
be seen emanating from the other “universalities”: there
should be no recognition of the rights of black families, edu-
cation should be denied to blacks, while racial purity main-
tained, and all blacks should be kept powerless in all aspects
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of life, including civil liberties or the ability to resist at (last-
ly) any cost and “by any means possible” (Higginbotham,
2001).  

Upon the Union’s victory in the Civil War, Reconstruc-
tion began with federal oversight of Constitutional
Conventions in the former Confederate states. The platform
for post-slavery disenfranchisement was built at these con-
ventions.  New means had to be devised to keep African
Americans from the polls.  In Origins of the New South, C.
Vann Woodward (1951) shows the numerical effect in
Louisiana.  Prior to the ratification of Louisiana’s new consti-
tution in 1887, 130,344 African Americans were registered to
vote.  It is probable that votes cast by African Americans dur-
ing this time period were not reflective of their own interests,
but were manipulated by whites.  However, the ratification of
this new constitution marked the decline of African
American voters to a mere 5,320; in 1904, the first
Presidential election year in which a poll tax was required,
only 1,342 blacks registered (Woodward, 1951).  Subsequent
provisions ensured that no African American would be eligi-
ble to vote after 1900: educational qualifications, property
qualifications, and the grandfather clause (making eligible
only those who were allowed to vote prior to 18671 or who
were descended from someone who could vote that year,
effectively protecting poor, illiterate whites) combined with
poll taxes prevented African Americans in Louisiana from
electoral participation (Woodward, 1951).  

Southern states mimicked one another in the devices
used to qualify voters, disenfranchising minorities. Carter
Glass, attending the Virginia Constitutional Convention
declared “Discrimination!  Why that is precisely what we pro-
pose; that exactly is what this convention was elected for”
(Woodward, 1951, p. 333).   Directly following the end of the
Civil War, many Southern states adopted felon disenfran-
chisement laws, which is relevant to the VRA’s analysis of the
totality of the circumstances. These include Alabama (1867),
Arkansas (1868), Florida (1868), Georgia (1868), Mississippi
(1868), Missouri (1875), North Carolina (1876), South
Carolina (1868), Tennessee (1871) and Texas (1869)
(Behrens, Uggen & Manza, 2003). 

Believing blacks more likely to commit some crimes than
whites, felon disenfranchisement provisions were carefully
constructed so, the drafters believed, they, like grandfather
clauses, would bar blacks from the polls, but allow whites to
cast their votes.  The man behind FD provisions for
Alabama’s 1901 Constitutional Convention, John Fielding
Burns, was clear about which crimes blacks were more apt to
commit (Hench, 1998).  For instance, he reasoned that under
the constitutional provision, 60% of black voters would be
disenfranchised for “wife-beating” (Hench, 1998).  Crimes
which were, in the minds of the men at the Convention, just
as likely to be committed by members of either race, like mur-

der, were not included in the felon disenfranchisement provi-
sion (Hench, 1998).  

In the mid-20th century, the Civil Rights Movement
championed the dismantling of grandfather clauses, poll taxes
and other forms of race based vote denial in the United
States.  Called “Jim Crow’s last Hurrah” by Virginia Hench
(1998), felon disenfranchisement outlasted other voting qual-
ifications that had a history of racial animus and an ability to
disenfranchise minority voters.  

The Voting Rights Act of 1965 has been heralded as one
of the most successful advances for the political rights of
minorities in U.S. history.  Withstanding challenge by states’
rights supporters in South Carolina v. Katzenbach, the Voting
Rights Act was used in numerous cases to protect the voting
rights of minority individuals and communities (Hench,
1998).  The principal reasoning was clearly articulated by
Justice Douglas in Harper v. Virginia Board of Elections in 1966:
“the right to vote is too precious, too fundamental to be so
burdened or conditioned” (Harper v. Virginia Board of
Elections, 383 U.S. 663 (1966)).  

While Harper dealt the death blow to poll taxes, the
opinion made clear that voting qualifications must have a
clear and reasoned purpose, such as proof of residence and
age.  Minors lack legal capacity; it is less likely they’ll com-
prehend the issues at hand enough to make a responsible deci-
sion.  The residency requirement protects the one person –
one vote system.  However, as the population of felons and
ex-felons rises in the U.S., the responsibility should belong to
the states to prove this voting disqualification necessary or
reasonable. 

CASES

Interpreting the application of the Voting Rights Act and the
results test of the 1982 amendments, federal courts disagree
over the application’s legality.  Section 2 of the amended
VRA states that any voting qualification must not result in a
discriminatory impact on minorities.  Opponents of felon dis-
enfranchisement argue that this includes racial disparities
among those disenfranchised due to racially disparate felony
convictions and should invalidate such provisions under the
Voting Rights Act.  Others maintain that the ability to dis-
enfranchise felons is a state’s right protected under the second
clause of the 14th Amendment.  These constitutional argu-
ments have been presented in the courts, leaving much of the
historical and contemporary contexts open to interpretation.

Four significant cases have been decided in federal court
dealing with the legality of felon disenfranchisement since
the 1982 amendment of the VRA.  The decisions either nar-
rowly upheld felon disenfranchisement statutes or dismissed
the complaints for a lack of standing.  Many argue that
Supreme Court intervention is warranted (Handelsman,
2005).  A fifth case Muntaqim v. Coombe, lacks any real sig-
nificance because the plaintiff was never a voter-eligible resi-1 It is important to note that blacks were not permitted to vote in the

South in 1867.
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dent in the state in which he was later incarcerated; though
the majority of judges in the case noted that the VRA may
apply to felon disenfranchisement statutes.  

The Sixth Circuit U.S. Court of Appeal decided the case
of Wesley v. Collins (hereafter known as Wesley) in 1986.
Charles Wesley, an African American in Tennessee, was con-
victed “of being an accessory after the fact to the crime of lar-
ceny and received a suspended sentence” (791 F.2d 1255).
Subsequent to his guilty plea, Wesley was disenfranchised
under a Tennessee state law which mandates that anyone
convicted of a felony in any state or federal court cannot vote
until being pardoned or upon restoration of full civil rights as
permitted by state law, making Tennessee one of fourteen
states to disenfranchise both ex-felons and felons.

Attorneys for Wesley argued that minority ex-felons were
victims of both vote denial and vote dilution, both illegal
under the amended VRA, as a result of the disenfranchise-
ment policies in Tennessee.  In addition, they argued that the
law violated the 14th Amendment’s Equal Protection Clause.
The State argued that there was a legitimate and compelling
reason for the disenfranchisement provision.  The Court con-
cluded that the provision was not the result of racial animus;
the reason for disparity was that more minorities than whites
commit serious crimes, “the disproportionate impact suffered
by black Tennesseeans does not ‘result’ from the State’s qual-
ification of the right to vote on account of race and color and
thus the Tennessee Act does not violate the Voting Rights
Act” (791 F.2d 1255).  The Equal Protection Clause was also
not violated by the statute, because Wesley could not prove
intent to discriminate.  

In a second case, Baker v. Pataki, argued en banc in the
U.S. Second District Court of Appeals in December 1995,
felons of minority race or ethnicity alleged that New York’s
felon disenfranchisement laws “disproportionately deprived
African-Americans and Hispanics of the right to vote, result-
ing in a violation of section 2 of the VRA” (Handelsman,
2005, p. 1913).  

New York’s felon disenfranchisement provision applies
only to “those serving felony sentences, including prison
terms, probation or parole” according to the Ford Foundation
(2004, p. 4).  Baker’s argument included two assertions: that
felon disenfranchisement in New York had a racially disparate
impact, and that New York had a racially bias criminal justice
system. Baker noted that while “African-American and
Hispanics comprise approximately 22% of the New York state
population” the groups constitute 82% of the state’s prison
population (Handelsman, 2005, p. 1913).  According to
Baker, the felon disenfranchisement law violated the VRA
based on the results test.  

The second assertion made by Baker was based on a study
that “revealed that there was a racial disparity in conviction
rates and sentence types” in the New York’s court system
(Handelsman, 2005, p. 1913).  This argument sought to
establish discriminatory intent by demonstrating that felon

disenfranchisement provisions, along with discriminatory
patterns in sentencing, had placed disproportionate numbers
of minorities behind bars, stripping them of the right to vote.
As noted in Wesley, discriminatory intent constitutes a viola-
tion of the Equal Protection Clause of the 14th Amendment.

The District Court held that it was not the appellants’
race that deprived them of the right to vote, it was their deci-
sions to commit felony crimes. The court found unconvincing
the study showing the racial bias in conviction and sentenc-
ing in New York.  Deciding that the study could not prove
whether the system was biased or if simply more minorities
were caught and charged for criminal acts, the 2nd Circuit
Court of Appeals deadlocked on the issue, affirming the lower
court’s decision.

Evenly divided, half the court found the application of
section 2 of the VRA to felon disenfranchisement went
beyond the scope of the 14th and 15th Amendments.  They
found that the plaintiffs had failed to state a claim “[b]ecause
it is not unmistakably clear that, in amending § 1973 in 1982
to incorporate the ‘results’ test, Congress intended that the
test be applicable to felon disenfranchisement statutes” (85
F.3d 919).  This is an example of the plain statement rule,
requiring that Congress’ intent should be clearly recognizable,
leaving little or no room to interpretation.

The remaining members of the 2nd Circuit Court of
Appeals argued that “the Supreme Court has already decided
that section 2 of the Voting Rights Act is not subject to the
plain statement rule” (85 F.3d 919).  These judges also con-
tended that the results test of section 2 of the VRA “is a valid
exercise of Congressional power, at least in some, though not
necessarily all, circumstances” (85 F.3d 919).  Using the basis
that this application of the VRA is permissible and Congress’
authority legitimate, the judges who supported the appellants’
claims expressed regretfully that, from their interpretation,
the second clause of the 14th amendment (which they
believed was intended to ensure enfranchisement of previous-
ly enslaved blacks) was now being used to disproportionately
dilute the voting strength of minority voters.

Farrakhan v. Washington (hereafter Farrakhan I), decided
in 2003 in the Ninth Circuit U.S. Court of Appeals distanced
itself ever so slightly from the Wesley opinion. Under
Washington state law, even some who have completed their
sentences may remain disenfranchised.  This policy is appli-
cable to ex-felons “who have been convicted of violent or
multiple offenses” (Ford Foundation Report, 2004, p. 4).
Released after serving an adequate portion of their sentences,
ex-felons in Washington, regardless of the amount or type of
offenses, are theoretically rehabilitated and ready for re-inte-
gration in the community. 

The Farrakhan plaintiffs contested their disenfranchise-
ment under section 2 of the VRA as amended in 1982
“because the criminal justice system was biased against
minorities, causing a disproportionate minority representa-
tion among those being disenfranchised” (338 F.3d 1009).
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The District Court found that felon disenfranchisement was
not the result of racism, but more likely a result of discrimi-
nation in Washington’s criminal justice system.  The Court
also stated that the appellants had no standing by failing to
show their eligibility to regain voting rights.  

While the 9th Circuit agreed with the lower court that
the appellants lacked standing, the case was remanded for fur-
ther proceedings regarding the claim of racial bias.  The pre-
vious standard had not been to look at a voter qualification
alone, but to analyze the totality of the circumstances.
Totality of the circumstances, a doctrine of analysis named in
§2 of the VRA and defined in Gingles v. Edmisten, inquires
about the “interaction of the challenged legislation with
those historical, social, and political factors” that relate with-
in the jurisdiction, including the inherent biases asserted to
exist in the criminal justice system (791 F.2d 1255). 

The 9th Circuit panel’s majority wrote that “[s]ection 2
plainly provides that a voting practice or procedure violates
the VRA when an appellant is able to show, based on the
totality of the circumstances, that the challenged voting prac-
tice results in discrimination on account of race” (338 F.3d
1009).  The State argued that Congress did not intend for sec-
tion 2 to be applied to felon disenfranchisement statutes,
made evident from its lack of mention of typical factors iden-
tified by Congress.  Also irrelevant was any alleged racial bias
in the criminal justice system because it was unidentified by
Congress in its renewal and amendment of the VRA in 1982.
The 9th Circuit found, contrary to the interpretation of the
district court, that “Congress did not intend the listed factors
to be exhaustive,” and that “simply because Congress did not
specifically identify racial bias in the criminal justice system
as a relevant factor in identifying a Section 2 violation does
not mean that it should be excluded from a totality of the cir-
cumstances analysis” (338 F.3d 1009).  

Judge Kozinski, dissenting, noted the courts are deeply
divided on the issue, and declared“[t]his is a very dark day for
the Voting Rights Act” because “[i]n adopting a constitution-
ally questionable interpretation of the Act, the panel lays the
groundwork for the dismantling of the most important piece
of civil rights legislation since Reconstruction” (Handelsman,
2005, p. 1916).  Kozinski argued that any application of the
Voting Rights Act to states’ FD practices would seriously
intrude upon congressional power.  States, he argued, have a
constitutional right to disenfranchise those convicted of
crimes under the second section of the 14th Amendment.
That provision explicitly excludes any subsequent legislation
from overruling it, unless Congress has clearly declared that
they intended to raise a constitutional question, which it has
never done.

Upon remand, Farrakhan became Farrakhan v. Gregoire
(Farrakhan II) and was retried in the U.S. District Court for
Eastern Washington.  Plaintiffs cited numerous expert reports
documenting the racial disparities in every stage in the crim-
inal justice system.  According to expert reports submitted by

both sides in the case, minorities are more likely to have
charges filed against them after arrest, more likely to be
searched by police, and are far more likely to be convicted of
selling hard-core narcotics, even though most dealers in
Washington are white (No. CV-96-076-RHW, Document
234).  Whites charged with crimes of any sort in Washington
are more likely to be released on their own recognizance and
are more likely to be given alternative sentences, often pre-
venting a felony charge from becoming a part of their records
if they complete mandatory requirements such as counseling
or community service (No. CV-96-076-RHW, Document
234).  “[E]ven after legally relevant characteristics, such as
offense seriousness, offenders’ criminal histories, and weapons
charges, are taken into account” substantial disparities remain
between how white and minority offenders are treated (No.
CV-96-076-RHW, Document 234).

Chief Justice Robert H. Whaley of the U.S. District
Court did not interpret the evidence in the same way.
Despite the Plaintiffs argument that Allen v. State Board of
Elections found that application of the VRA should be done
so that it offers “the broadest possible scope in combating
racial discrimination,” the District Court’s are relying on the
Senate Factors, created in conjunction with the 1982 amend-
ments, in greater weight favoring of the State (393 U.S. 544,
567).  The plaintiffs contended that there is no magic num-
ber of factors that have to be proven to win a claim, nor is the
list exhaustive, so that there may be a section 2 claim despite
its identifying features not being named in the Senate Factors.
Furthermore, according to the 2nd Circuit Court’s reading of
Senate Report 29, n. 118, the factors identified were not
meant to be a “mechanical ‘point counting’ device” (791 F.2d
1255).  The District Court relied heavily on its opinion in
Farrakhan I, and ordered a summary judgment for the state,
saying that “[a]lthough the evidence of racial bias in
Washington’s criminal justice system is compelling, it is sim-
ply one factor in the totality of the circumstances the Court
must consider when evaluating Plaintiffs § 2 claim” and that
the totality of the circumstances, really the nine Senate
Factors, do not support the claim that “Washington’s felon
disenfranchisement law results in discrimination in its elec-
toral process on account of race” (338 F.3d 1009). 

Farrakhan I is fundamentally different from Wesley because
not only did the Court find that Congress had the authority to
create the VRA and force states to comply, but also that the
VRA could apply to felon disenfranchisement statutes.  The
Farrakhan decision, similar to the dissenting opinion in Baker,
set the first precedent for a serious challenge to a felon disen-
franchisement statute under the Voting Rights Act.

The fourth case, Johnson versus Governor of Florida
(Johnson), was heard by the 11th Circuit Court of Appeals  in
2003 and then vacated in 2004. It differs from the first two
cases because it was filed by and on behalf of ex-felons.
Florida is one of the few states that does not automatically
restore rights to those who have completed their sentences,
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but requires that ex-offenders apply to the Governor for a
reinstatement of voting rights.  The Governor may not
(though he once could) delegate the responsibility, but must
decide each case himself.  The process is painstakingly slow
and an ex-offender is lucky to have his application consid-
ered, let alone have his rights restored.

The Court in Johnson, agreeing with the Baker decision,
argued that without a clear-intent statement from Congress,
the amended § 2 of the VRA could not be interpreted as
applying to felon disenfranchisement statutes (353 F.3d
1287).  The majority believed that felon disenfranchisement
practices are permitted under the 14th Amendment and
wrote in Johnson “It is a long-standing rule of statutory inter-
pretation that federal courts should not construe a statute to
create a constitutional question unless there is a clear state-
ment from Congress endorsing this understanding” (353 F.3d
1287).  Ultimately, the majority noted, felon disenfranchise-
ment should be analyzed cautiously because it is “deeply root-
ed in our nation’s history” (353 F.3d 1287).    

The majority’s analysis of the historical background
found that there was simply not enough reason to assume that
the felon disenfranchisement provision in Florida’s
Constitution was motivated by “racial animus” (353 F.3d
1287).  Justice Kravitch, writing for the majority, argued that
the constitutional revision that took place in 1868 was con-
ducted under federal supervision and should not be consid-
ered to have been constructed with racial bias because “a
racially mixed delegation produced a constitution granting
suffrage to men of all races” (353 F.3d 1287).  However, when
the plaintiffs pointed to one of the leaders of the convention
claiming “that he had kept Florida from becoming ‘nigger-
ized,’” Justice Kravitch argued that this most likely referred to
the legislative apportionment system and a stipulation that
allowed the state’s governor to appoint county officials (353
F.3d 1287).   Judge Kravitch believed that federal oversight
and a racially mixed constitutional delegation were enough to
ensure that Florida’s felon disenfranchisement policies were
race-neutral, but couldn’t chasten the racist whims of the
majority when it came to issues of apportionment.  Reasoning
such as this becomes difficult to justify and weakens a proper
analysis of totality of the circumstances.  

The dissenters contended that the totality of the circum-
stances should have prevailed, and that, given the social and
historical context, “race bias in the criminal justice system”
which produces “a racially discriminatory effect” is very much
within the scope of the VRA (353 F.3d 1287).  Judge Wilson,
who concurred in part and dissented in part, stated in his
opinion that when creating the VRA “Congress found specif-
ically that it was impossible to predict the variety of means
that would be used to infringe on the right to vote” (353 F.3d
1287).  Judge Wilson recognized another element “deeply
rooted in our nation’s history” – that of racial discrimination
and creative efforts to block minorities from exercising the
franchise (343 F.3d 1287).    

All four cases have been denied certiori by the Supreme
Court, leaving subsequent cases to be open to new interpreta-
tion.  While it may seem that the issue of felon disenfran-
chisement and the VRA has been settled in the federal court
system, it is far from it.  It may be merely coincidence that, for
the most part, decisions were in favor of the state’s disenfran-
chisement policies.  Within each Court, the judges were split,
leaving room for doubt about whether felon disenfranchise-
ment is excluded from § 2 of the VRA because of the 14th
Amendment.  

The 14th and 15th Amendments altered the balance
between federal and state powers, and empowered Congress
to enact legislation to enforce the Civil War amendments.
While voter qualifications are still within the state’s control,
the 14th and 15th Amendments allow for federal interven-
tion when necessary to protect the rights of minorities, which
includes the creation of legislation like the Voting Rights
Act.  Despite the lack of a clear declaration of application to
FD statutes, the VRA may very well apply to such provisions.
During discussion of the design and reach of the amendment
to section 2 of the Act, the Senate recognized that it could
not possibly list all applications of the results test, but that any
application not listed should not be excluded from judicial
review under the VRA.     

Case law set by the Supreme Court in Allen v. State Board
of Elections dictates that the Voting Rights Act should be
interpreted as broadly as needed to prevent racial discrimina-
tion.  Thus, with the congressional record of violations and
the shift of power from the states to the federal government
to protect racial and linguistic minorities’ voting rights, there
is adequate authority for section 2 of the VRA to apply to
state felon disenfranchisement practices.  In addition, Hunter
v. Richardson stated that the 14th Amendment never granted
states “unfettered discretion to disenfranchise felons” (353
F.3d 1287).  These two cases lay some of the groundwork for
challenging felon disenfranchisement under section 2 of the
Voting Rights Act.  There is an incontestable and disparate
racial impact from felon disenfranchisement schemes, Allen
found that the VRA results test should be interpreted to favor
protecting the electoral voice of both minority voters and
communities.  Meanwhile, states retain the right to set voter
qualifications, so long as it serves legitimate interests.

The majorities in the preceding cases interpreted the
VRA narrowly, redefining the totality of the circumstances
analysis.  While the Senate Report that accompanied the
1982 amendments to the VRA noted that legislation must be
analyzed to see how it interacts with other social and histori-
cal contexts, a majority of the judges in each case did not rec-
ognize the a history in the United States (and documented in
almost each state in question) of using both bold and subtle
means to disenfranchise minorities; means including felon
disenfranchisement.  In Johnson, the majority opinion con-
ceded that, while there likely were racially motivated reasons
for the inclusion of a felon disenfranchisement provision in
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the Constitution, the subsequent constitutional convention
in which it was renewed (without any documented discussion,
according to Judge Barkett) voided the necessity of looking at
the racial motivations in the past.  The violence, intimidation
and creative disenfranchisement policies used to keep minor-
ity voters from the polls in Florida should have carried more
weight in the analysis of the provision, as required in section
2’s totality analysis.

The totality of the circumstances analysis should have
also included the functionality of the criminal justice systems
in each case.  Plaintiffs in Farrakhan II submitted contempo-
rary empirical evidence that suggested institutional racism in
each step of the process.  The State agreed with the evidence’s
validity and the Court found the evidence “compelling,” yet
the District Court decision, upon remand from Ninth Circuit
(with direction to take into account the inherent bias in the
criminal justice system), found that this bias was only one rel-
evant Senate Factor and noted that “[i]t is Plaintiffs’ burden
to show the Senate Factors weigh in their favor” (Farrakhan
II).  Senate Report 29 explicitly says that Senate Factors are
(a) not an exhaustive list, and (b) are not intended to be used
as a counting mechanism; it doesn’t matter if there is one side
with more Factors proven or not, they are simply to help iden-
tify instances of when application of § 2 is warranted.  

The majority opinions in the four cases under scrutiny
here agreed with the states that there are legitimate and com-
pelling reasons for disenfranchising ex-felons.  Only one of
these reasons is listed.  One opinion, relying on John Locke’s
social contract theory, argues that, by acting feloniously, these
individuals voluntarily surrendered the civil liberties afforded
them by government z9791 F.2d 1255).  This becomes a slip-
pery slope, however, as Justice Marshall reasoned in his dis-
sent in Richardson v. Ramirez, “[e]ven a jaywalking or traffic
conviction could conceivably lead to disenfranchisement,
since § 2 (of the 14th Amendment) does not differentiate
between felonies and misdemeanors” (418 U.S. 24).  The
worry that ex-felons may vote those they believe contributed
to their incarceration out of office is neither compelling nor
legitimate.  As the Supreme Court said in Carrington v. Rash,
no one can be kept from voting because of how they might
vote.  The essential point in both arguments is that, without
a compelling state interest, a qualification requiring eligible
voters to have clean criminal records has little legal justifica-
tion.

Divisions in the federal appellate courts have the left the
issue of VRA application to felon disenfranchisement provi-
sions far from settled.  Questions over Congress’ authority to
apply voting rights legislation to aspects traditionally seen as
within the authority of state remain unsettled.  The argu-
ments against applying the VRA are often made without
proper analysis of the totality of the circumstances.  The his-
tory of marginalization of minorities, unequal sentencing
practices in criminal justice systems, and the disparate impact
of felon disenfranchisement statutes on minorities should be
analyzed together when reviewing such state statutes.

Though courts may be wary of pursuing claims of racially dis-
criminatory justice systems, it is unjust to those disenfran-
chised under such laws to refuse to consider other factors,
such as the history of the statutes. 

POPULATIONS

From 1989 to 2002, the U.S. prison population more than
doubled to over 2 million people.  In 2006, the Department
of Justice reported that the combined total of prison and jail
inmates in all 50 states and federal penitentiaries was
2,245,189 people (2007).  As the populations of felons and
ex-felons continue to grow, electoral effects become clear.
Because of felon and ex-felon disenfranchisement policies in
the United States, 5.3 million people, or one in forty adults,
cannot currently vote (Manza & Uggen, 2006).
Incarceration rates for every demographic are on the rise in
most states, but the increase is even greater for black men and
women.  Subsequently, the numbers of those who have fin-
ished their sentences but who are disenfranchised as ex-felons
is also on the rise. 

Statistics supporting the idea that persons of color com-
mit more crimes than whites are rare, and critics have well
documented evidence suggesting that institutional racism
created much of the racial disparities seen in correctional sys-
tems across the country today.  The plaintiffs in Farrakhan II
cited numerous expert reports showing that, although nearly
70% of all drug dealers in Washington state are white, more
than half of those convicted for distribution of narcotics are
minorities (No. CV-96-076-RHW, Document 234).  Other
evidence, including the increased statistical likelihood that a
search will occur during a routine traffic stop if the driver is
not white (controlling for all other variables), and the dis-
criminatory treatment of non-whites in every stage of the
criminal justice system after arrest, pointed to an inherent
bias against minorities in the criminal justice system (No.
CV-96-076-RHW, Document 234).  However, the District
Court found that the more immediate cause for the disen-
franchisement of the plaintiffs was their decisions to commit
felonies, rather than the institutionalized racism that targets
Minorities. 

The more than 100% increase in the number of inmates
in just over a decade deserves inquiry.  This rapid growth in
convictions of prison and jail sentences coincides with the
start of President Reagan’s War on Drugs.  Prior to the 1980’s
the primary methods for combating addiction and drug use
rested on treatment methods and efforts to drive down
demand; the political atmosphere in the late 70’s and early
80’s saw policymakers from both sides of the aisle begin to
push for more stringent drug control efforts, with a greater
emphasis on punitive instead of the rehabilitative (Provine,
2007).   
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The Reagan administration encouraged the media to
focus its attention on crack to gain popular support for its
efforts, especially the $1.7 billion Drug Free America Act
(Provine, 2006).  Crack was easily obtained, highly addictive,
and relatively inexpensive; meanwhile the media broadcasted
images that solidified the connection between crack and
black, inner-city neighborhoods (Provine, 2006).  Increased
police attention in these neighborhoods resulted with more
severe sentences for offenders and larger budgets for drug
enforcement.  

While the policies were presumed by the public to be
race-neutral, the enhancement of penalties for crack users by
Congress targeted minority groups.  Crack is derived from
cocaine.  A major difference between the two is that cocaine
was viewed as a drug of choice for Caucasians, while crack was
viewed as the scourge of black communities.  Both substances
are equally addictive and dangerous, and one would expect a
similar range of tactics against the two: similar police efforts,
funding for programs, and sentencing.  

Congress enacted enhanced penalties for crack-cocaine
possession in the 1980’s, effectively creating a 100-to-1 differ-
ence for offenders when compared to those found guilty of
possession of cocaine.  Possessing five grams of crack resulted
in a mandatory minimum sentence of 5 years, while posses-

sion of 500 grams of cocaine
received the same sentence.  In a
1995 U.S. Sentencing Commission
report, Congress sent a clear mes-
sage to law enforcement agencies to
“focus as many resources as possible
on crack arrests, including arrest
and prosecution of small-time users
and sellers” (Provine, 2006, p. 120).  

The War on Drugs is undoubt-
edly linked to the increased prison
population.  From 1980 to 2002 the
rate of incarceration jumped 12
times for drug offenders.  Elizabeth
Hull writes “in 1980 one out of fif-
teen people in jails or prisons was
incarcerated for a drug offense; by
2002 the number was one out of
four” (2006, p. 25).  However, dur-
ing the same period there was a
decrease in violent crime; a decline
that has been consistent since the
early 1990’s (Manza & Uggen,
2006).  Property crime has also
decreased, though not with the
same consistency as violent crimes
(Manza & Uggen, 2006).  In fact,
drug use hasn’t increased in the last
decade or so, a period which has
seen twice as many felony convic-
tions (1986 compared to 2002)

(Manza & Uggen, 2006).  While crime is not increasing,
more Americans are convicted; more often those convicted
are minority men.  

These policies have a racially disparate effect.  Though
white offenders have always been more numerous in absolute
figures, they have also been less likely to be convicted or
given serious sentences than their minority counterparts.
The 1991 National Drug Abuse Survey estimated that, of
those who reported using crack-cocaine at some point during
their lifetime, 65% were white, 26% were African American,
and 9% were Hispanic.  In 1992, there were more than 904
drug task forces across the country, all aggressively pursuing
crack busts; that same year the Sentencing Commission
reported that in 16 states every defendant prosecuted for
either possession or distribution of crack was a member of a
racial minority – not a single defendant was Caucasian
(Provine, 2006, p. 120).  

Even with the creation of mandatory minimum sen-
tences by Congress, white defendants were far more likely to
receive alternative sentences, such as drug treatment, in lieu
of jail or prison time.  Barbara Meierhoefer (1992), a
researcher for the Federal Judicial Center, documented that
“In 1990 lower-scale drug offenders who were black were
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more than twice as likely as others to receive a sentence of
five or more years” and “black offenders were twenty-one per-
cent and Latino offenders were twenty-eight percent more
likely than whites to receive a sentence of at least the mini-
mum term” (p. 391).

The disproportionate results are far from paralleling the
general populations of the United States, even though rates of
crime commission remain constant across racial lines
(Provine, 2007).  Leading researchers on the subject, Marc
Mauer and Ryan King (2007), write that “African Americans
are incarcerated at nearly six (5.6) times the rate of whites”
(p. 3).  The rate is nearly double for Hispanics compared to
their white counterparts (Mauer & King, 2007).  

Five states with the nation’s harshest disenfranchisement
laws – Iowa, Florida, Mississippi, Alabama and Virginia –
show racially disproportionate felon populations when com-
pared to the states’ general populations.  These states have
instituted felon disenfranchisement provisions which require
that felons be pardoned (sometimes, by the governor person-
ally, such as in Florida) or apply to have their voting rights
restored.  These application processes for vote restoration
tend to be difficult to navigate and there are few resources
available to ex-felons after they return to the community
(Manza & Uggen, 2006).  

Iowa, which has a relatively small African American
population (approximately 2% of the state’s population is
black), has a total felon and ex-felon population of 121, 418
(U.S. Census Bureau, 2000).  Most of these individuals,
98,311, have served their full sentences and have been inte-
grated back into the community (U.S. Census Bureau, 2000).
Ten thousand seven hundred and fifty ex-felons currently dis-
enfranchised are African American.  So, while African
Americans constitute a marginal 2% of the population in
Iowa, they constitute almost 11% of the state’s disenfran-
chised ex-felon population (Manza & Uggen, 2006).

Florida, a state with notorious felon disenfranchisement
practices, dramatized through the lens of the 2000 U.S.
Presidential election, also has severe racial disparities in its
felon and ex-felon populations.    In a state in which the black
population comprises less than 15%, a disproportionate 21%
of former felons are African American (Manza & Uggen,
2006).

A third state with  felon disenfranchisement policies is
Mississippi, where blacks make up 36% of the population, and
61% of the ex-felon population  (U.S. Census Bureau, 2000).
For each ex-felon wishing to have his franchise restored, two-
thirds of the legislature must be lobbied for approval.

Nearly 26% of the state population in Alabama is black
(U.S. Census Bureau, 2000), and of the over one quarter of a
million people who have been convicted of a felony, half are
black (Manza & Uggen, 2006).  That is, blacks are represent-
ed in the felon and former felon populations at nearly twice
the rate of that of the general population.  For those who have
completed their sentences, 48% are African American

(Manza & Uggen, 2006).  Yet, because Alabama, like the oth-
ers, continues disenfranchisement even after the completion
of an individual’s sentence, these people remain voiceless in
the electoral process.

In Virginia, with similar felon disenfranchisement provi-
sions, 19.6% of the population and 54% of the ex-felon pop-
ulation is African American, giving it the greatest rate of
racial disparity (Manza & Uggen, 2006).  

Despite the alleged reasons for the racially disproportion-
ate ex-felon populations in the United States, the most
important fact remains simply that they are disproportionate.
Though the prevailing opinion in the federal court system is
that a party must demonstrate that a state’s policy stems from
a racially motivated intent to prove a claim under the VRA,
there is some sentiment, both among government officials
and Americans in general, that not only is ex-felon disen-
franchisement an inappropriate policy, but that the resulting
dilution of minority voting strength makes it invalid.

THE FUTURE OF FD POLICIES

Prior to 1982, Section 2 of the Voting Rights Act required
that those contesting a voting qualification or procedure
prove that it was created with the intent to disadvantage lan-
guage, racial and/or ethnic minorities.  The United States
Commission on Civil Rights detailed several of these
instances in a report to the President, President of the Senate
and Speaker of the House.  The Commission argued that the
VRA, though it had made significant progress in advancing
the participation of minority voters, had yet to fulfill its goals
in their entirety.  Additionally, the Commission recommend-
ed that Congress amend Section 2 of the VRA to prohibit
voting practices “that have the ‘effect’ of discriminating on
the basis of race, color, or inclusion in a minority language
group” (U.S. Commission on Civil Rights, 1981, p. 92).  The
Commission recognized that intent is difficult to prove for
many claims of race based vote denial and dilution.     

One such example was the passage of a bill by the Texas
State Legislature in 1975 and its subsequent submission to the
Department of Justice for preclearance under § 5 (the section
of the VRA that requires those areas with a history of dis-
criminatory voting procedures to have any changes to voting
law approved in advance by the DOJ), which would have
completely purged the voter rolls.  Citizens would then have
to re-register by a certain date or their registration would be
terminated.  The U.S. Attorney General, while noting there
was no evidence that the legislation was created with a dis-
criminatory intent but was meant to remove ineligible voters,
opposed the change, citing the possible detrimental impact
on minority groups (United States Commission on Civil
Rights, 1981).  The Attorney General found that given the
history of these minority groups – the difficulty their members
had in the past trying to register to vote – the requirement to
re-register could create “voter apathy”, and given the fact that
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county officials were not planning on sending any notice by
mail of the requirement, most may not even be aware of the
change (United States Commission on Civil Rights, 1981, p.
27).  

While in a few of the examples the U.S. Attorney
General was able to stave off changes based on the anticipat-
ed effect on minority voters, such as the proposed purging in
Texas, the evidence makes it clear that an intent-based claim
is ineffective in combating many instances of attempted or
actual discrimination.  Often proof of intentional discrimina-
tion is impossible to acquire, though the effects are still the
same.  Historical evidence showing considerable effort and
success in disenfranchising minorities has motivated officials
in the U.S. government, from the Justice Department to
Congress and the U.S. Supreme Court, to err on the side of
caution when dealing with potential threats to the political
and civil liberties guaranteed to racial, ethnic, and language
minorities by the 14th and 15th Amendments.  

There are two arguments that contend that felon disen-
franchisement is illegal under Section 2 of the VRA as
amended in 1982.  One is vote denial, in which an individual
is denied the right to vote based on his race and color.
Policymakers and judges have often rebuffed this argument,
claiming that large numbers of minorities are disenfranchised
under such provisions because of their higher propensity to
commit crimes.  Data compiled over the past several decades
does not support this claim, however, and most scholars gen-
erally agree that crime rates tend to maintain stability across
racial lines (Provine, 2006).  

Vote dilution, a second possible VRA claim, which occurs
when a racial, ethnic or language minority group is disadvan-
taged in the process because of any “voting qualification, or pre-
requisite to voting, or standard, practice[,] or procedure”
imposed by the State, may work as a more effective argument
against felon disenfranchisement. African Americans vote for
Democratic candidates consistently 90% of the time, having a
significant percentage of the population disenfranchised lowers
the ability for the community as a whole to elect their candi-
dates of choice, a right recognized by the Senate during the cre-
ation of the Voting Rights Act and something which the Act
is meant to protect (Persons, 1997, p.129).

This has been a primary concern for civil rights activists
who maintain that subtle methods of redistricting, setting voter
qualifications and other practices may seem race-neutral at face
value, but in effect take a toll on the voting rights of minority
groups.  Under the logic of the VRA, it does not matter why a
qualification disenfranchises minority voters disproportionate-
ly, only that it does. Congress, in amending the VRA in 1982
to incorporate a results test, set forth a guiding principle – a
voter qualification is not acceptable if it, in any way, disadvan-
tages a minority population disproportionately.    

Establishing a vote dilution claim rests largely on a total-
ity of the circumstances analysis, including the history of
minority disenfranchisement, the size of the minority com-
munity, and the number of those disenfranchised.  The racial

animus that guided many disenfranchisement policies,
including felon disenfranchisement statutes, especially in
Southern states, is one of the Senate Factors listed (though it
need not necessarily be) and would serve as a significant part
of the analysis in those states where it can be shown.  Other
factors, such as the size of a minority population compared to
the size of a minority prison population, are much easier.
Crime victimization surveys could be utilized to show how
criminal activity tends to cut across racial lines.  If available,
details regarding the likelihood of alternative sentencing for
whites as compared to minorities would be exceedingly rele-
vant to a totality of the circumstances analysis.  

Vote denial has proved largely unsuccessful, despite the
1982 amendment of the VRA.  Andrew Shapiro (1993), writ-
ing for the Yale Law Journal, argues that a vote denial claim
could be brought by a minority based on the idea that s/he is
more likely to suffer disenfranchisement under FD provisions
than are white offenders.  However, if the plaintiff has yet to
suffer a harm, the Court will likely rule that s/he lacks stand-
ing.  If they have been disenfranchised, the U.S. Appellate
Court System has ruled previously, as in Wesley and Baker,
that it is not because of race that an individual’s ability to vote
has been rescinded, but because of a personal choice to com-
mit a felony crime.  While the courts in Johnson and Farrakhan
seem willing to entertain these arguments, it has yet to be
seen what the outcome will be since the vacation of the
Johnson opinion and the remand to the district court for fur-
ther proceedings in Farrakhan.  

NORMATIVE SECTION

Denying any person the right to vote based on a past felony
conviction that did not include voter fraud or treason is an
inappropriate punishment.  Robert Dahl wrote in Democracy
and Its Critics that “Throughout the process of making bind-
ing decisions, citizens ought to have an adequate opportunity,
and an equal opportunity, for expressing their preferences as
to the final outcome” (Conway, et al., 2005, p. 87).  Voting
should be an inalienable right for all citizens, including those
reintegrated into society upon sentence completion.  The
arguments in favor of felon disenfranchisement fail to show
the results they claim, and public opinion does not favor felon
disenfranchisement policies, combined with racially dispro-
portionate negates the justification of FD practices.

Proponents of felon disenfranchisement generally cite as
reasoning for the continuation of such practices: the history
of the punishment, disenfranchisement as retribution, deter-
rence, and disenfranchisement as a form of incapacitation and
rehabilitation.  While each of these reasons has some merit,
each has problems.

Disenfranchisement as a punishment for crime is a prac-
tice with deep roots in history, “at least as far back as ancient
Greece or Rome” (Hull, 2006, p.16).  Such forms of “civil
death” were common practices throughout Europe and
England, and disenfranchisement was often coupled with the
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loss of other previously held privileges, like the ability to
inherit property or enter into a contract (Hull, 2006, p. 17).
While the colonies permitted civil death for those convicted
of certain crimes, typically those deemed most morally repre-
hensible, the states did away with most of this practice, with
the exception of disenfranchisement (Hull, 2006).  

Some states, such as Virginia, had felon disenfranchise-
ment statutes in effect long before the Civil War; key statutes
were adopted or significantly modified after the Civil War.
Despite some politically motivated uses of felon disenfran-
chisement during this period in the United States, propo-
nents point to the fact that more states have adopted similar
policies since the end of Reconstruction, indicating the use-
fulness of the policy in the criminal justice system.  These uses
will be discussed momentarily.  One of the key arguments uti-
lizing the history of felon disenfranchisement is “if it ain’t
broke, don’t fix it.”  However, as Supreme Court Justice Felix
Frankfurter noted, “people have a tendency to confuse the
familiar with the necessary” (Hull, 2006, p. 16).  A particular
form of punishment’s deep seated roots in history does not
necessitate its appropriateness, usefulness, or legality.  

Retribution is a second argument in favor of felon disen-
franchisement.  Proponents of this type of argument contend
that a punishment should fit the crime, and that felons, by
committing more serious offenses, should face more severe
punishment, of which disenfranchisement could reasonably
be a part (Manza & Uggen, 2006, p.35).  This argument fails,
however, to show that society’s need for retribution for a
crime is adequate reasoning for disenfranchisement.  The
principle of proportionality, a legal maxim aimed at connect-
ing the ends with the means, demands that any intrusion on
the rights or civil liberties of any citizens must be justified by
need.  Retribution does not give adequate cause to disenfran-
chise all felons, regardless of any other circumstances.  As
researchers Jeff Manza and Christopher Uggen (2006) note
“the blanket disenfranchisement of all felons – murderers and
petty thieves alike – violates the principle of proportionality”
(p. 35).  Elizabeth Hull (2006), professor of Political Science
at Rutgers, argues that the notion of retribution is not effec-
tive as a punishment that fits most crimes, but instead serves
as a way to ostracize and exclude former offenders for an indef-
inite period after the completion of their sentences.  

Advocates of felon disenfranchisement policies also cite
the practice’s usefulness as a deterrent.  While to an extent
this claim is legitimate, it is ineffective as compared to other
deterrents, and usually does not add to those deterrents.
Many former offenders who are now disenfranchised because
of their convictions value the right to vote, and wish they still
had it.  It is unlikely, however, that this is a greater deterrent
than the possibility of being incarcerated again.  One of the
key problems with disenfranchisement as a deterrent is that
many potential or actual offenders are unaware of such
statutes; even those working for the State in the criminal jus-
tice system or legislative branch have inaccurate information
about voting restrictions that accompany criminal convic-

tions (Manza & Uggen, 2006).  Researcher Elizabeth Hull
(2006) writes “certainly states that disenfranchise ex-felons
experience no less crime or recidivism than states that do not”
(p. 44).  

A fourth argument in favor of felon disenfranchisement
asserts that these policies have the ability to reduce the capac-
ity of criminals to commit later crimes.  Similar to incarcera-
tion, proponents maintain that preventing criminals from
casting ballots will prevent them from committing voting-
related offenses.  This is probably true, however, voter fraud
represents only a tiny fraction of the crime committed by
recidivists in the United States.  Additionally, disenfran-
chisement only prevents offenses with an actual ballot.
“Felons convicted of making illegal campaign contribu-
tions… would not be restrained from doing so by restricting
their rights to cast ballots on election day” (Manza & Uggen,
2006, p. 36).  

Lastly, a primary argument in favor of felon disenfran-
chisement is that it aids in an offender’s rehabilitation (Manza
& Uggen, 2006).  While disenfranchisement policies could be
utilized in a carrot-stick approach, re-enfranchisement post
conviction is rarely granted on merit or as a reward for good
behavior.  Often the offender must undergo a tedious applica-
tion process in order to restore his voting rights, instead of
having them automatically granted after a pre-determined
period of appropriate behavior.  Furthermore, Manza and
Uggen (2006) state that “there are reasons to conclude disen-
franchisement hinders rehabilitative efforts.  Disenfranchise-
ment cannot help to foster the skills and capacities that will
rehabilitate offenders and help them become law-abiding cit-
izens” (p. 37).  

Public opinion has also steered away from favoring felon
disenfranchisement practices.  A study conducted by Manza,
Uggen, and Clem Brooks (2004) in Public Opinion Quarterly
shows that while Americans disapprove of enfranchising
incarcerated offenders, a majority now approves of restoring
voting rights for ex-felons, probationers, and parolees.

According to this study, a majority of Americans support
the restoration of voting rights to offenders who are no longer
incarcerated.  Support varies depending on what stage of the
criminal justice system offenders are in and the types of
offenses committed.  In the case of “generic ex-felons,” 80%
of Americans support re-enfranchisement (Manza, Uggen &
Brooks, 2004, p. 283).  This is the highest level of support
recorded; however, 66% of Americans support the restoration
of voting rights for ex-felons previously convicted of a violent
offense.  The lowest level of support for re-enfranchisement,
52%, is reserved for ex-felons convicted of a sex crime
(Manza, Uggen & Brooks, 2004).  

Findings from the study indicate that 60% support voting
rights for parolees and between 60 and 68% support re-
enfranchisement for probationers (Manza, Uggen & Brooks,
2004).  The evidence in this report shows that policies that
disenfranchising criminal offenders are contrary to general
public sentiment.  State legislators should look to their indi-
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vidual constituencies to see if felon disenfranchisement poli-
cies serve the public interest.  If not, legislative action should
be taken quickly and remedy the damages already done to the
electoral strength of minority communities.

Lastly, felon disenfranchisement does not constitute an
appropriate punishment for offenders who have completed
their sentences because of the racial disparity that exists in
the criminal justice system.  The Voting Rights Act was
intended to protect the voting rights of minorities and the
electoral strength of minority voting blocs.  While states’
rights are protected in the American federalist system, the
exercise of states’ rights has led to the disproportionate disen-
franchisement of nonwhites in the U.S. that violates individ-
ual liberties protected by the 14th and 15th Amendments.  

In 2002, the U.S. Supreme Court affirmed that the 1965
VRA was intended to end “racial discrimination in voting”
(Ochs, 2006, p. 81).  This purpose, combined with the 1982
amendment which changed the burden of proof from proof of
intent, to the demonstration of a racially discriminatory effect
caused by voting qualification or practices, indicates
Congress’ intention to create minimal racial disparities in the
electoral process.  Though States retain the right to mandate
voting qualifications, the 15th Amendment gives Congress
the ability to place restrictions on States’ abilities in this area.  

Felon disenfranchisement has had a substantial impact
on the outcome of America’s elections over the last 37 years.
With a population so closely politically divided, Ochs (2006)
estimates that “the disenfranchisement of even 2 percent of
the population likely distorts the electoral process,” (p. 81).
Using inferential statistics, Manza and Uggen (2006) have
estimated that felon disenfranchisement has given the
Republican party a measurable advantage in every national
election since 1972.  

According to Manza and Uggen (2006), if felon disen-
franchisement practices had not been in effect in 2000, Al
Gore would have won the Presidency.  In U.S. Senate elec-
tions since 1972, the most conservative estimation, puts at
least seven seats, which were won by Republicans, under
Democratic control in the absence of state ex-felon disenfran-
chisement practices, and it is likely that the U.S. Senate
would have been more left-leaning throughout the mid to late
nineties through the 2006 elections (Manza & Uggen, 2006).  

Given Americans’ public opinion disapproval of such
policies, and the disparate impact on racial minorities, legis-
lators have little reason to maintain felon disenfranchisement
practices.  Policymakers on both a state and national level
should work to eliminate unfair voting qualifications such as
felon disenfranchisement.  Not only is this a more pragmatic
and fair system for all voters, but it is also a huge step in satis-
fying the intent of the 14th Amendment and the Voting
Rights Act, strengthening the electoral voice of minority
communities.  

CONCLUSION

In the United States, a struggle has been waged by minorities
and activists to gain social and political equality for racial and
ethnic minorities, especially African Americans.  One can see
through the statistical data alone that these citizens are dis-
proportionately adversely affected by felon disenfranchise-
ment practices.  The use of felon disenfranchisement began
during Reconstruction as a reaction to federal oversight and
control of southern constitutional conventions.  Such provi-
sions are seriously destructive to the political strength of
minority communities.

The modern practice of felon disenfranchisement con-
tinues to rely on this archaic framework for its foundation,
though the practice has undergone judicial scrutiny several
times.  The four cases that have been heard in the federal
courts since the VRA was amended in 1982 failed to establish
a clear legal precedent.  While the 6th Circuit Court, in
Wesley v. Collins, maintained that any discriminatory impact
resulted not from the felon disenfranchisement provision
itself, but rather from an increased propensity for African
Americans to commit crimes, the other cases did not go so far
as to generalize the criminality of an entire race.  In Baker v.
Pataki the 2nd Circuit Court’s split decision reaffirmed the
lower court’s decision in favor of New York State, which
decided that the Voting Rights Act could not be used to
invalidate felon disenfranchisement.  The Appellate Court
agreed that states have the right to disenfranchise felons
under the 14th Amendment, and half of the judges contend-
ed that the application of the VRA’s second section went
beyond the scope of the 14th and 15th Amendments, how-
ever, the other half of the judges argued that section 2 was a
legitimate exercise of Congressional power.  The dissenting,
judges wrote that it was regretful that the 14th Amendment,
which was meant to guarantee blacks’ suffrage, was now being
interpreted to dilute their voting strength.

Likewise, the 11th Circuit Court of Appeals decided in
Johnson v. Florida that the second section of the 14th
Amendment permits felon disenfranchisement statutes, and
that given the long history of its use, should not be subject to
analysis under the Voting Rights Act unless Congress directs
the court to do so.  It has yet to be seen what will happen to
Johnson since the Court’s decision was vacated in 2004.  

The single case in which an appellate court sided with
the convicted felons was Farrakhan v. Washington.  Though
the lower court had ruled in favor of the state of Washington,
the 9th Circuit Court found that not only are felon disen-
franchisement statutes well within the scope of the Voting
Rights Act, but also that  Congress’ direction to the courts
when amending the Act in 1982 demands a thorough analy-
sis of the totality of the circumstances.  The 9th Circuit
argued that such an analysis would have included alleged bias
in Washington’s criminal justice system.  
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Currently, one in forty adults in the U.S. is unable to
vote due to felon disenfranchisement provisions.  With over
two million people incarcerated, the number of disenfran-
chised  will steadily increase.  Law enforcement policies, the
War on Drugs, and unequal educational opportunities among
other reasons, have had a racially disparate impact on those
entering state and federal criminal justice systems.  Though
the courts have viewed the demographic results of felon dis-
enfranchisement to stem from a difference in rates of crime
commission by race, the statistical data does not unequivo-
cally prove this.  U.S. prison populations do not mirror the
general population in terms of race.  The War on Drugs has
only increased the disproportionate percentages of minorities
disenfranchised under FD policies.

Dilution of minority voting power holds the greater
promise for success as an argument against felon disenfran-
chisement practices than the improper denial of an individual
right to vote.  While vote denial considers individual
instances, vote dilution analyzes the ability of minority com-
munities to elect representatives of their choice.  Because FD
policies affect language and racial minorities at a dispropor-
tionate rate, these voting blocs have proportionally less
strength.  Under the amended language of section 2 of the
Voting Rights Act, petitioners must provide evidence to show
that state FD practices negatively affect certain classes more
than others.  When and where possible, petitioners should
also provide empirical data to demonstrate other racial
inequalities, such as in public education and criminal justice
systems.  Those challenging FD statutes in states with histo-
ries of racially motivated policy making should include evi-
dence establishing the institutionalization of biased lawmak-
ing and enforcement.

Felon disenfranchisement is also questionable policy.
Public support for these practices is dwindling, and between
60 and 80 percent of Americans believes that voting rights
should be automatically restored upon completion of prison
time, even if an offender continues to be on probation or
parole.  The most common arguments in favor of felon disen-
franchisement fail to represent the actual results of the prac-
tice.

Supporters argue that these policies are an effective form
of retribution.  However, American legal standards, relying on
the principle of proportionality, reject this notion.
Punishments including felon disenfranchisement do not
always fit the crime, and should not be used in such a broad
manner. There is no empirical evidence to support that felon
disenfranchisement fits the crime.  

Because felon disenfranchisement has a lengthy history
in the United States, state and federal policy makers are less
inclined to tamper with the policies.  A history of use does not
equate to appropriateness or effectiveness.  Though losing the
right to vote may prevent a felon convicted of voter fraud
from further offenses, it is unlikely to prevent the millions of
offenders from recidivism of other types, especially since

many offenders are unaware that disenfranchisement is a part
of their sentences.  Furthermore, arguments suggesting that
felon disenfranchisement is useful as a rehabilitation tech-
nique are also unsupported.  While such practices could be
used to encourage offenders to comply with the law, no state
attempts this approach.  Instead, felons and ex-felons are
often forced to navigate difficult and highly technical process-
es to regain their voting rights.

The racial disparity that results from felon disenfran-
chisement practices is enough reason for state legislatures to
reformulate criminal justice policies.  The intention of the
14th Amendment and the Voting Rights Act was to protect
the voting rights of minorities.  Using the 14th Amendment’s
second clause to shield felon disenfranchisement provisions
from the VRA’s jurisdiction counters Congress’ intention in
passing the Act.  
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American security policy since the end of the Cold
War has been broadly yet consistently defined as pro-
moting freedom and democracy abroad in order to

expand the scope of basic human rights and also to ensure
American strategic and economic interests. Promoting
democracy has been particularly associated with the fight
against terrorism and other forms of political extremism post-
9/11. On March 8, 2005, in a speech to the National Defense
University, President George W. Bush declared that establish-
ing open, democratic societies is the main component in solv-
ing societal grievances that find irrevocable expression in vio-
lent terrorist acts: 

Our strategy to keep the peace in the longer term is to help
change the conditions that give rise to extremism and terror,
especially in the broader Middle East. Parts of that region
have been caught for generations in a cycle of tyranny and
despair and radicalism. When a dictatorship controls the
political life of a country, responsible opposition cannot
develop, and dissent is driven underground and toward the
extreme…It should be clear that the best antidote to radical-
ism and terror is the tolerance and hope kindled in free soci-
eties. And our duty is now clear: For the sake of our long-term
security, all free nations must stand with the forces of democ-
racy and justice that have begun to transform the Middle East
(CNN International, 2005).

Candidates in the 2008 U.S. presidential campaign seem to
echo this approach. Senator John McCain (R-AZ) stated,

“The promotion of democracy and freedom is simply insepa-
rable from the long term security of the United States” and
“where repression rules, the lack of political participation and
economic opportunity engenders despair and even extremism
in the hearts of some” (2005). While not as explicit or conse-
quential, President (then Senator) Barack Obama has
demonstrated that democracy promotion must be an integral
element in one’s foreign policy doctrine, specifically towards
the Middle East and in fighting terrorism (Obama, 2007). In
addition, these arguments are similar to ones used by John
Kerry (D-MA) during the 2004 presidential campaign, by
Martin Indyk, a senior Middle East policymaker for President
Bill Clinton, and Morton Halperin, who was the director of
policy planning in the State Department during the Clinton
administration (Gause, 2005).1 The policy of democracy pro-

Terrorism via Democracy? Assessing
Democracy Promotion as a Security
Rationale
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Democracy promotion has been a key tenet of U.S. foreign policy since the end of the Cold War and has
been utilized to combat political extremism and transitional terrorist violence. This strategy assumes as dem-
ocratic processes inhere within domestic politics and state institutions that the occurrence of terrorist acts will
be less likely. As empirical data and case studies demonstrate, this assumption is misleading at best. A review
of the literature concerning correlational studies on transnational terrorism and democracy illustrates that the
presence of democracy—especially newly established, weaker democracy—often leads to terrorist violence
more easily than authoritarianism where excessive rule of law preempts terrorist groups from organizing and
carrying out violent political acts. The cases of India and China are reviewed to demonstrate that social and
religious division, multipartism, and the tendency toward extremism are more accurate predictors of terror-
ist attacks. Democracy promotion is a worthy strategy and should remain one of the pillars of U.S. foreign
policy, but should not be seen as a solution to the problem of transnational terrorism.  

1 It should be noted that not all policymakers within the Clinton
administration now agree that democracy promotion is effective in
preventing terrorism. Ex-Secretary of State Madeline Albright
recently wrote, “…we should keep a rein on our expectations. Bush
has said that America ‘has a calling from beyond the stars’ to pro-
claim liberty throughout the world. Secretary of State Condoleezza
Rice argues that the democratic transformation of the Middle East
is the only way to guarantee that men do not fly airplanes into
buildings. Such rhetoric is overblown. Just because the denial of
political freedom is bad, that doesn’t mean that the exercise of free-
dom will always be to our liking. Democracy is a form of govern-
ment; it is not a ticket to some heavenly kingdom where all evil is
vanquished and everyone agrees with us” (Albright, 2006). 
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motion has been an across-the-board bipartisan policy since
the end of the Cold War and will most likely continue.

As has been previously argued, exporting democracy to
the Middle East and other politically troubled areas has been
a fruitful rhetorical strategy by U.S. leadership and while it
certainly has much value in most cases regarding the con-
structive conversion of basic human rights structures, the
security rationale for democracy promotion in the Middle
East and elsewhere is based on an unsound premise (Gause,
2005). The empirical data demonstrate that political regime
types and frequency of transnational terrorist acts are correla-
tional, but vary from what American political sentiment
would seemingly dictate. Terrorist acts are more likely to
occur in new, recently established—but often stable—demo-
cratic societies than any other political system. This is acute-
ly so in countries experiencing regime transformation from
authoritarian to democratic rule (Weinberg and Eubank,
1998; Piazza, 2008; Eyerman, 1998). 

The purpose of this essay is to help illuminate the quan-
titative analyses establishing the relationship between
democracy and terrorism with a qualitative examination of
factors contributing to terrorism cycles in Indian democracy
and relative absence of terrorist activity in authoritarian
China. India is a liberal democracy, yet experiences regular
transnational terrorist activity within and on its borders while
China, an undemocratic state, encounters very little terrorist
violence. By analyzing the internal dynamics of Indian and
Chinese politics and their democratic and undemocratic
nature respectively, I conclude the policy of democracy pro-
motion is too simple and ineffective a policy and that terror-
ism is not solved through the forced implementation of dem-
ocratic institutions and norms in the western sense. 

Using series of multiple regression analyses on terrorist
occurrences and fatalities in ninety-six countries from 1986 to
2002, James Piazza (2006) determines weak economic devel-
opment as an imperfect explanation for transnational terror-
ism and identifies ethnic and religious diversity, population
characteristics, enhanced state suppression, and the dynamics
of party politics as more accurate indicators of transnational
terrorism’s capability of flourishing within a state. Fortunately,
the “political opportunities” literature or so-called “social
cleavage theory” illuminates the Chinese and Indian cases
and gives U.S. policy-makers stronger causal links on which
to focus.

THE LITERATURE ON THE RELATIONSHIP BETWEEN

DEMOCRACY AND TERRORISM

Two main schools of thought have emerged concerning the
relationship of democratic countries and transnational terror-
ist acts. The strategic school argues that within democratic
countries societal and economic costs are dramatically ampli-
fied so terrorist acts are more likely to be committed. They are
“soft targets” because they are limited in the actions they can
take against terrorists as a result of adherence to civil liberties.

The contrary position of political access attempts to demon-
strate that democracies present significant opportunities for
non-violent political positions to be expressed. Both are con-
sistent with rational choice theory, in that terrorists make cal-
culated decisions based on costs and benefits and they
respond to various perceptible incentives (Eyerman, 1998).
The greater part of the literature on the relationship between
transnational terrorism and regime types consists of theoreti-
cal interpretations of events data. 

In their analyses of terrorist attacks occurring during the
1980s and 90s, William Eubank and Leonard Weinberg
(1994) initially demonstrated that terrorist groups hail less
often from non-democratic countries than from democratic
ones. Todd Sandler (1995) replied with a methodological
challenge that the frequency of terrorist groups is not enough
to characterize democratic states as more likely to breed ter-
rorist activity. Using international terrorism events data from
the RAND-St. Andrew Chronology of International
Terrorism and the U.S. State Department, Eubank and
Weinberg responded (Li, 2005) with their findings that while
democracies tend to educe nonviolent means for resolving
political differences, terrorist attacks still occur more often in
democratic countries (1998). They also found that transna-
tional terrorism cases occurred more often in states experi-
encing regime change. Following-up on their work, Joe
Eyerman (1998) employed a multivariate negative binomial
regression using the ITERATE (International Terrorism:
Attributes of Terrorist Events) database and determined that
established democracies experience terrorist acts less frequent-
ly than do non-democratic states, and (more importantly) dis-
covered a strong relationship between terrorist activity and
new democracies. In looking at location and nationality of
both the victim and person responsible using ITERATE data,
Eubank and Weinberg (2001) later found that terrorist acts
tend to be committed by members towards other members of
the same nationality and most often in stable democratic
states.

Interpretations of the data demonstrate that although
there is contradictory evidence and varying emphases given
to explain the linkage between terrorist activity and democ-
racy, most of the empirical evidence seems to indicate that
democracy encourages transnational terrorism. However, as
Quan Li (2005) suggests, there are complicating factors that
have not been accounted for on both the theoretical and
empirical levels. First, there is an assumed positive effect of
civil liberties on transnational terrorism, yet, in order to
account for variation across democratic states, a more accu-
rate indicator needs to be established. Li identifies this as
institutional constraints on government. He further argues
that instead of looking solely at aggregate indicators of regime
type—as most empirical analyses do—scholars should isolate
the primary contributing factors within democracies instead
of consolidating the various elements and declaring the com-
bined product a solitary causal mechanism. Li specifically crit-
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icizes the Eubank and Weinberg analyses for failing to
account for economic development and income inequality
within democratic states as contributing to the decision cal-
culus of terrorist groups. Ultimately, the restraints placed on
executives in liberal democracies seem to encourage terrorist
activity (2005).

Focusing on the Middle East—and contributing to the
assessment of Li—Gregory Gause (2005a) demonstrates that
terrorism originates from causes more precise and nuanced
than regime type. Evidence for democracy promotion in the
Middle East as an American security rationale fails under
close scrutiny, as “soft support” for terrorist organizations
would most likely maintain even with the imposition of—or
transition into—democracy. Gause (2005) argues further that
public opinion in Middle Eastern countries favors a type of
democracy more akin to principles and organizational charac-
teristics consistent with Islamic principles, quite dissimilar to
the secular political atmosphere and liberal-mindedness of the
West. As elections in the Gaza Strip in 2006 demonstrate
(Herzog, 2006), along with the strong showing of conserva-
tive and hard-liner Islamists in the Iranian elections
(Peterson, 2008) and also recent political arrangements in
Lebanon (Salem, 2008), there is very little strategic incentive
for the U.S. to uphold its current democracy initiative as a
solution to international terrorism. As Gause (2005) points
out, a more effective approach would consist of bolstering lib-
eral, secular, and nationalist organizations and individuals
within Islamic countries that could genuinely counterbalance
the recent gains of religious-extremists in the broader Middle
East. Only then could the United States bring about domes-
tic political reforms within Islamic states that are more in line
with its own policies and perspectives.2

Focusing more specifically on the question of whether
democracy promotion is an efficient U.S. foreign policy
aim—in other words, if it actually accomplishes the stated
goal of ameliorating the terrorist threat within the Middle
East and without—Jennifer Windsor (2003) of Freedom
House looks at post-September 11 initiatives that, if done cor-
rectly, have the potential of solving the terrorism problem in
the Middle East. She argues the Middle East not only faces
widespread economic crises, but also mass authoritarian rule.
As evidence she cites the Freedom House annual survey of
freedom, which characterizes 13 of the 18 countries in the
Middle East as “not free” and 4 of the other 5 as only “partly
free.” However, she acknowledges that the process of democ-
ratization—particularly if enacted by an outside military

force—often generates conflict and tension within the target-
ed state, leading to increased violence, repression, and terror-
ist activity. 

Finally, analyzing U.S. State department data in 152
countries from 1986 to 2003, James Piazza (2006) narrows the
empirical literature more and finds that while democracy and
economic openness are not adequate indicators of transna-
tional terrorism, there is a statistically significant correlation
when looking at failed states and their contributions to ter-
rorist activity. Attacking American Enterprise Institute schol-
ar Joshua Muravchik’s article in the Weekly Standard in 2001
prior to the invasion of Iraq, Piazza criticizes his ipso facto
assessment that the prevalence of authoritarian rulers in the
Middle East who govern in a repressive manner constitutes
grounds for democracy promotion in the region (Muravchik,
2001). Instead, there is more support for the small body of
qualitative literature demonstrating the connection between
the existence of failed states and terrorist activity. Failed or
failing states: 1) provide home bases of broad territory from
which terrorists can more easily operate (Somalia, Indonesia,
Chechnya, Bosnia, Lebanon, and Kosovo); 2) are seedbeds of
economic underperformance; 3) contain authoritarian rulers
more likely to put up with terrorists in exchange for political
and economic support; and 4) provide terrorists with proper
documentation (passport, visas, etc.) due to their nominal
sovereignty status (Takeyh, and Gvosdev, 2002; Piazza, 2008). 

As the bulk of the qualitative and quantitative literature
demonstrates, democracy promotion is not a viable or realis-
tic solution to the problem of transnational terrorism. The
policy of democracy promotion has led to a dramatic increase
of terrorism in Iraq and Afghanistan, further bolstered
regimes more sympathetic to terrorists’ sentiments, and given
ample propaganda to terrorist organizations—particularly in
their recruitment efforts. This is not to say that democracy—
with its numerous and broad components—is ill-equipped to
defeat terrorism, nor that democracy promotion is a short-
sighted policy. The (non-military) promotion of democracy
has aided the security and wealth of the United States since
World War II and has drastically contributed to the explosion
of democracies across the globe. Still, the policy should not be
pursued as a solution to transnational terrorist violence and
extremism. 

In order to establish that democracy often encourages
terrorism and that traditional U.S. policy is short-sighted, I
look at two case studies to further the above quantitative
argument. I do a qualitative analysis of India, an established,
“free” country, and China, a “not free” country to establish
that it is not the presence of democracy that limits terrorist
acts, but that the lack of terrorism within a country is more
likely attributed to other variables—such as rule of law or
level of religious extremism. This should fundamentally alter
the policy of democracy promotion as exhibited by American
political leaders since the end of the Cold War.  

2 As an “anecdotal” point, Gause demonstrates that a number of
vicious terrorist organizations originated in democratic countries:
the Red Brigades in Italy, the Provisional Irish Republican Army in
Ireland and the UK, the Japanese Red Army in Japan, and the Red
Army Faction (Baader-Meinhof Gang) in West Germany. Other
terrorist groups that maintained even after democratic transition of
the specified countries are the Basque separatists in Spain and ter-
rorists or terrorist groups in Turkey, Israel, the UK, and the US
(Gause, 2005b).  
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THE CASE OF INDIA

INDIAN PLURALIST DEMOCRACY

India is characterized as a “mature democracy” and has had
generally free elections from the establishment of its inde-
pendence in 1947. It maintains an independent judiciary, a
free press, and free exercise of religion (although this has
often been the source or cause of terrorist violence). Women
and ethnic and religious minorities are represented in local
and national government and enjoy many protections codi-
fied into the law (Freedom House, 2007). As one of the most
culturally diverse countries in South Asia, India “has been
remarkably successful in accommodating cultural diversity
and managing ethnic conflict through democratic institu-
tions” (Hardgrave, 1993). 

Gandhi can be given some credit for his counter-com-
munalism approach to politics where he attempted to institu-
tionalize respect in the government for all religions by includ-
ing various aspects of other religions (besides Hinduism) in
his own public worship. He sought a “healthy balance
between religious beliefs and conscience on the one hand and
the demands of the modern society on the other” (Sahay,
1986; Malik and Vajpeyi, 1989). However, it was not until
Nehru secularism that India became a truly democratic and
pluralistic society. 

India embraced liberal, democratic institutions despite
sub-national community loyalties, which ended up dividing
the country along religious and communal lines. Nehru insti-
tuted the necessary democratic processes to accommodate the
numerous religious and ethnic factions, but failed to realize
that deep seated religious and ethnic animosities present in
the population would not go away (Malik and Vajpeyi, 1989). 

The success of Indian democracy is profound. The coun-
try is unevenly industrialized and developed and is one of the
most heterogeneous countries in the world. A healthy bal-
ance has been struck in terms of power centralization and
decentralization with the elites maintaining a hold on issues
important to them, but with ample middle class approval and
participation. India has experienced five decades of successful
elections where all political offices are challenged and all
adults are eligible to vote (Kohli, 2001). There have been
widespread political and economic reforms since the early
1990s with the Indian government moving away from central
planning and interventionism to a more market-based
approach under a regulatory structure. What once was a dom-
inant party system and majority rule has been replaced by a
multiparty system with minorities forming coalitions and con-
testing majority held seats. As India has turned into a regula-
tory state—versus an interventionist one—power has shifted
from parliament to the president, legislature, the electoral
commission, and the Supreme Court (Rudolph and Rudolph,
2001). This leaves little room to contest the authenticity of
Indian democracy. However, the complexities of Indian
democracy also serve to illustrate how terrorism is able to

flourish despite ethnic minorities (and majorities) having
increasing access to governmental reforms and processes. 

THE INDIAN TERRORISM PROBLEM

Terrorism is by no means relegated exclusively to the Middle
East. In fact, in 2003, India accounted fully for 75% of terror-
ist incidents in “free” countries. The attacks were considered
transnational, as many of the terrorists originated in and oper-
ated out of Pakistan, a “not free” country. Forty-one percent
of terrorist attacks within India occurred in Jammu and
Kashmir, where a territorial proxy war with Pakistan contin-
ues (SATP, 2007). Yet, a substantial amount occurred far from
the India-Pakistan border and the Kashmir region, demon-
strating that transnational terrorism pouring out of Pakistan is
not the only face of terrorist activity, but is also found more
locally within India (Gause, 2005). Twenty-seven percent of
terrorist incidents occurred in the “Naxalite” states and 23%
in the Northeast. Since 1989, more than 40,000 people have
lost their lives due to transnational terrorism within India
(SATP, 2007), and in 2007—factoring Iraq and Afghanistan
out of total deaths caused by terrorism—India accounted for
1,093 of 7,113 or 15% of total global deaths within its borders,
more than any other country besides Pakistan (National
Counterterrorism Center, 2008).  

The most prominent terrorist organizations within India
consist of 1) violent extremists residing in Jammu and
Kashmir—organizations such as Harakat ul-Mujahedeen
(“Islamic Freedom Fighters’ Group”), Jaish-e-Muhammad
(“Army of Muhammad”), Lashkar-e-Taiba (“Army of the
Pure), and various offshoots of these operate in and around
the Pakistan-India-Kashmir area (Council on Foreign
Relations, 2006a); 2) Maoists in eastern, southern, and cen-
tral India—the so-called “Naxalite belt”—which consist of
revolutionary communists, of which around 10,000 members
are armed militias conducting a low-intensity insurgency
within India (Human Rights Watch, 2006); and 3) ethno-lin-
guistic nationalists in the northeastern states, formerly part of
what is now Bangladesh, consisting of militant groups like the
United Liberation Front of Assam which targets politicians
and infrastructure in order to reduce government influence
due to neglect in the region (U.S. Department of State, 2006;
Council on Foreign Relations, 2006b). 

Fatalities due to terrorism have decreased since 2002 in
Jammu and Kashmir, yet this still amounts to around 100
deaths per month. Pakistan’s failure to ferret out terrorist
organizations within its borders has contributed to most of the
violence in this region, although they have made steps to dis-
mantle their proxy-war with India on the border. Terrorism
continues in this region despite an ongoing dialogue—termed
the Composite Dialogue—between India and Pakistan that
consists of confidence-building measures, such as increased
communicational links. However, these measures have not
sufficiently contributed to any significant decrease in terrorist
acts (SATP, 2007). Any decline in terrorist violence is main-
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ly due to increased policing efforts and localized resistance,
and even support for opposition groups by the Pakistani Inter-
Services Intelligence Directorate (National Counterterrorism
Center, 2007), previously at odds with Indian counterterror-
ism efforts.

The Northeast has improved slightly in the last few years
with total deaths decreasing from 715 insurgency/terrorist
related deaths in 2005 to 627 killings in 2006. Tripura, one of
the states in the region, has shown the most marked improve-
ments—down 75 deaths from 2005-2006. This is due to a
more perfected counter-insurgency strategy implemented in
the region by Indian Police Forces. This advances despite
continued Bangladeshi territorial and moral support to vari-
ous militant groups. The state of Assam has seen an increase
in the number of security forces and drop in terrorist violence
like Tripura. However, the United Liberation Front of Asom
receives sustained support from Bangladesh so still maintains
a stronghold in the state. In contrast with Tripura and Assam,
about 45 percent of fatalities in the Northeast occur in
Manipur, primarily due to a weaker legal system and endemic
instability. The primary variables differentiating Tripura and
Assam and their recent successes from the increasingly vio-
lent state of Manipur is Indian legitimacy and rule of law
(SATP, 2007). 

Left-wing extremism—or naxalism—constitutes what
Prime Minister Manmohan Singh called the “single biggest
internal security challenge” facing the country of India
(Rediff, 2006). The Communist Party of India-Maoist (CPI-
Maoist) carry out attacks on security forces and government
symbols that amount to 27 percent of terrorist violence in
India and are concentrated over the bulk of the country. CPI-
Maoist primarily operates out of Chhattisgarh, which has
become the most violent state after Jammu and Kashmir.
However, while terrorist violence in Jammu and Kashmir
decreases, CPI-Maoist spreads further across the country and
garners an increasing share of terrorist acts (SATP, 2007). 

While CPI-Maoist violence swells in Chhattisgarh, there
has been a significant decline in Andhra Pradesh, a former
bastion of communist-related terrorism. Police forces have
increasingly demonstrated success in Andhra Pradesh, partly
due to government interest in buttressing security engage-
ments in the state. The local police, assisted by the armed
reserve forces and the Grey Hounds (Strategic Comments,
2006), with a capable intelligence network, have curbed
Naxalite terrorism and driven the leadership underground
and into hiding (SATP, 2007). 

In their study of the Naxalite insurgency in India, Pratul
Ahuja and Rajat Ganguly (2007) characterize the violence as
a response to exploitation and inequality lasting for centuries.
Socio-economic conditions have changed relatively little and
the “law and order” approach by the government has failed to
bring about any lasting solution and has not addressed the pri-
mary grievances. This study points to the government as fail-
ing to respond in an effective way to communist grievances,

but fails to mention the innumerable political and economic
avenues open to this segment of Indian society. The econom-
ic argument that poverty breeds terrorism is an imperfect one,
as evidenced by Al-Qaeda’s leadership today, but even if
poverty had a direct causal link to terrorist activity (which has
not been substantiated), economic freedom is not the same as
political autonomy and they do not necessarily correlate well
(Sirowy and Inkeles, 1990). Because the Indian government
fails to bring segments of its population out of poverty does
not mean civil liberties are curbed or frustrated. 

The Indian government has made considerable demo-
cratic efforts to bring militant organizations to the negotiating
table to redress grievances and get to the bottom of the con-
flicts. They have even done this to the extent that govern-
ment leverage is disappearing and Indian leaders are in a state
of negotiating paralysis. As a result, Indian officials are unable
to identify a coherent policy to fight transnational terrorism
within their borders. Importantly, democratic processes are in
place for militants to solve their problems peaceably without
resorting to violence (SATP, 2007), yet the existence of a
strong democracy is not sufficient to solve the proliferation of
terrorist activity within India and on its borders. 

CHINA

CHINESE AUTOCRACY

While Indian democracy holds as one of its main precepts rule
of law, China’s political climate has been more rule by law.
There are many contributing factors to this dynamic.
Culturally, the Chinese have lived for a long time with the
elitist Confucian tradition that political rulers are a “symbol
of virtue and morality” and so maintain superiority over the
public. Within this context, individuals are required to sub-
mit to the established rules and norms and not question
Chinese methods. Even Chinese translations of the word
democracy mean “to make decisions for people.” The laws
were meant to be for the good of the people and made by
political rulers, not through democratic processes. There are
parallels with communist ideology in that political elites look
out for the economic and social welfare of the people and thus
should not be questioned (Yongnian, 2000b). The state is
absolute. 

Organizationally, the Chinese Communist Party (CCP)
controls the functions of the state, and therefore, the laws of
the state. Even though the National People’s Congress (NPC)
retains the right to overturn or alter any laws passed that are
different from those ratified by the NPC, they have never
modified any laws or rules passed by the Party. This is a testa-
ment to the power of the Politburo and the inability of other
political factions to check its power (Yongnian, 2000b). The
problem of reform lies in the inconsistency of Chinese politi-
cal practices and the state of its legal structure (Ping, 1995).    

In focusing on power succession, Deng Xiaoping was not
interested in democratic processes, but wanted to institution-



28

alize power succession. This is based on rules and methods fol-
lowed by established power bases within the Communist
party. Important aspects of power transition consist of
“restructuring ideology, recruiting new types of elite into the
leadership, building political ‘exit’ for aging leaders, and
grooming the core of the future generation of leadership”
(Yongnian, 2000a). The political environment in China
leaves little room for democratic processes, especially when
looking at elite bargaining and ideological power bases. 

In addition to the CCP controlling the bulk of political
power in China, party members hold most of the senior gov-
ernment positions and are also in command of police and mil-
itary positions. They stress stability and social order over civil
freedoms and expressions of opposition. There is not a sem-
blance of independence in their judiciary even thought the
constitution allows for it. The policies put forth by the
Ministries of State Security and Public Security—and also the
Peoples Armed Police and the People’s Liberation Army—
bear resemblance to a police state in some cases, but mainly
allow for excessive violations of human rights (U.S.
Department of State, 2002). 

The government’s human rights record is quite poor and
the central leadership continues to suppress religious, politi-
cal, and social groups that are deemed threats to the stability
of the nation. In particular, their attacks on religious groups
were striking. These included concentrated efforts on unreg-
istered Protestant and Catholic groups, the Muslim Uyghurs,
and Tibetan Buddhists. The government continued its restric-
tions on assembly and press freedoms and mass discrimination
based on religious, ethnic, gender and social affiliations (U.S.
Department of State, 2002). These violations are important
to note, chiefly to address the claims by U.S. officials that an
increase in democracy leads to a reduction in terrorist vio-
lence. The China case exhibits some prime instances where,
if the democracy argument held true, there would be an atten-
dant increase in transnational terrorism wherever political
repression occurs. The democracy promoter’s claim that the
“peaceful reconciliation of grievances and providing channels
for participation in policymaking…can help to address [the]
underlying conditions that have fueled the recent rise
of…extremism” (Windsor, 2003) is inapplicable to the repres-
sive political situation in China and the concomitant lack of
terrorist activity.

When comparing China with India, if the claim that ter-
rorism has a negative correlation with democracy is true,
India should be better equipped to deal with political griev-
ances as they arise. India’s democracy has been institutional-
ized for decades, similar to the British model of democracy.
The institutions might be disorganized, but they are stable
and have integrated checks and balances. China on the other
hand, is resistant to change due to a very centralized political
system (Sally, 2007). With its stronger democratic institutions
and open society, India should be better able to provide path-
ways to conflict resolution, but the Chinese are more capable
as demonstrated by the empirical evidence. 

THE AL-QAEDA GHOST IN CHINA

The policy of democracy promotion—particularly the eco-
nomic and political costs associated with it—appears quite
foolish when looking at unsuccessful attempts by Al-Qaeda to
support Muslim extremists in China. China has significantly
limited popular support for terrorist organizations despite
arguments of the Muslim Uyghurs that China is an occupying
government. In Xinjiang, Uyghurs—a Turkic ethnic group
consisting primarily of Muslims—are faced with the realiza-
tion that any attempts to remedy political injustices with vio-
lence will only bring further repression to the area, not only
for them but for the entire region (Wayne, 2007a). Al-Qaeda
had apparently trained over 1,000 Uyghurs in Afghanistan
before September 11, 2001. Ayman al-Zawahiri had called for
these Uyghurs to take action against China. Yet many feel
violent resistance is not a realistic way to express or fix their
many political frustrations. Moreover, the Chinese have been
successful at thwarting terrorist plots within their country
(CNN International, 2008) and instead of keeping it secretive
as they have in the past, they are currently advertising their
efforts and accomplishments (Wayne, 2007b). 

In comparing India with China, there is little evidence
pointing to the validity of democracy promotion as a solution
to the problem of terrorism. In “Patterns of Global Terrorism”
from 2000-03, there are 203 international terrorist attacks in
India recorded versus zero in China. From 1976 to 2004, 400
incidents occurred in India with only 18 in China. As
Gregory Gause (2005) points out, even if China is underre-
porting and the number increases ten times, it still pales in
comparison to the number of transnational terrorist incidents
occurring in India. 

In response to the growing insurgency in Xinjiang, China
took effective action early and vehemently to avert a crisis
from erupting. This insurgency had been compared previous-
ly to Chechnya and Kosovo, but it now has more parallels
with Afghanistan and Iraq. It has faced cross-border terrorism
from “religious extremism, separatism, and terrorism.”
Although the Uyghurs once dominated their autonomous
province of Xinjiang, they now are a minority due to
increased numbers of Chinese moving into the area. With a
massive enhancement in Chinese use of force and repressive
strategies, the Uyghur movement peaked in the mid-1990s
(Wayne, 2007b). In fact, Chinese responses to terrorism are
often repressive to the point that human rights organizations
have criticized China for using the popularity of counterter-
rorism to completely subjugate Uyghurs in Xinjiang. In
January of 2008, Chinese police raided a suspected terrorist
camp run by the East Turkestan Islamic Movement, killed 18
people and arrested 17 others (Department of State, 2008).
Importantly, there has been relatively little anti-state vio-
lence since 1998 and since the 1997 Urumqi bus bombings
allegedly by the Uyghur terrorists, there have been no civil-
ians targeted (Millward, 2004). This is most likely attributa-
ble to the successful attempts of Chinese officials to counter
any terrorist strategies. The incentives to terrorize are absent

TERRORISM VIA DEMOCRACY? ASSESSING DEMOCRACY PROMOTION AS A SECURITY RATIONALE J. Andrew Jensen



HINCKLEY JOURNAL OF POLITICS 2009

29

from China, even without the presence of democratic poli-
cies, institutions, and practices. 

PINPOINTING THE CAUSES OF TERRORISM

Employing “social cleavage theory” (Powell Jr., 1976) to
explain transnational terrorist incidents indicates that the
causes of terrorism are based on social and cultural division in
sociopolitical organizations like party structures.3 Ethnic and
religiously diverse states—infused with significant and com-
plicated multiparty systems—tend to produce terrorist vio-
lence more often than culturally and religiously homogenous
states with little or no party affiliation. The former are weak
party systems because they are plagued by socioeconomic,
ethnic, religious, and often regional stratification. This drives
the various groups into small national parties that tend
toward extremism and anti-establishment. The latter tend to
be majority party systems with (usually) two moderate, cen-
ter-leaning parties with internal diversity, but external simi-
larity. These dynamics that push parties toward the center
allow flexibility and adaptation to diverse segments of a pop-
ulation without solely catering to an ideologically-driven
minority (Piazza, 2006). 

The above literature identifies three measures that will
elucidate the Indian and Chinese cases beyond looking at the
ubiquity and ambiguity of democracy promotion to deter ter-
rorist acts or the indirect links between socioeconomic factors
and causes of terrorist violence. These indicators are: 1) sharp
social, religious, and linguistic divisions; 2) a large and com-
plex multiparty national government; and 3) the existence of
parties that tend toward extremism and put pressure on the
ruling authority. Only a short analysis of the two cases is nec-
essary to establish the usefulness of these measures in deter-
mining the causes of transnational terrorism and how they
compare with the presence of democracy as an explanatory
variable. It is not within the scope of this essay to develop a
theoretical model of the sources of transnational terrorism.
The purpose here is to give a few consistent variables that
contribute to the presence of terrorism and can be easily iden-
tified and measured, and then generalized across cases. 

INDIA

As noted above, India is one of the most culturally diverse
countries in South Asia and is comprised of numerous ethnic
factions and political parties. It maintains significant caste
and religious rifts and is divided in many cases according to
region and language. Although Hindi is the official and dom-
inant language, only around 30 percent of the total popula-
tion speaks it as a first language and its use is consigned to the
northern part of the country (Piazza, 2006). These social and

religious fissures play out detrimentally on the level of nation-
al government.

India’s lower house of parliament—Lok Sabha—had
thirty-eight different parties from 1999-2004. The governing
party of Bharatiya Janaata (BJP) only constituted 23.7% of
total seats during this time with a tenuous hold on power
working with nine other coalition partners. Within the legis-
lature, the BJP obtained power in the early 1990s by aligning
with the Shiv Sena Party—a radical Hindu-nationalist
group—and a Sikh religious party made up of an unpre-
dictable, loose-knit collection of regionalist parties. This
uncertain political party structure defined largely along reli-
gious and ethnic lines demonstrates the precariousness of the
Indian political situation and contributes to the persistence of
tensions among the various groups.    

CHINA

China offers a striking contrast to the largely diverse social
and religious circumstance in India. It is governed by the
Chinese Communist Party (CCP), which allows little or no
opposition and has complete military control over all the
provinces. The ruling structure allows for a unicameral leg-
islative branch—the National People’s Congress— that
according to China’s 1982 constitution is supposed to be the
most powerful organ of the state, but really acts at all times at
the behest of the Party and Politburo (BBC News, 2009).
Other political opposition groups like the China Democracy
Party and Falungong spiritual movement have been branded
as dissident organizations. The Han Chinese comprise over 90
percent of the Chinese population (CIA Factbook: China,
2009) leaving much smaller groups like the Zhuang and
Uyghur populations bereft of influence and power in this vir-
tually homogenous political and social environment.

China has a somewhat diverse religious climate where
practice is manifested mainly in the form of adherence to cus-
toms and traditional beliefs. However, these practices are lim-
ited by the invasive and prevailing atheistic political ortho-
doxy structured by the ruling Socialist establishment. Much
of peoples’ religious practices are derived from mixtures of
Buddhism, Taoism, and Confucianism. This “religious plural-
ism” differs from the more combative atmosphere in the
Middle East (or South Asia) primarily because it is practiced
by the same people with the similar ideals of “harmony” and
“unity” (Xie, 2006). 

Although China has experienced significant growth
resulting from the implementation of certain free-market
policies and also partial decentralization due to marginally
increased political transparency, the CCP has limited “the
tide of freedom and democracy sweeping the globe” noting
the sudden collapse of the Soviet state and the ensuing anar-
chy that elicited an unstable political and economic environ-
ment (Mahbubani, 2005). This likely had the effect in China
of curbing any potential resort to the type of political extrem-
ism that follows massive social and economic upheaval. 

3 This literature builds on structural theory as an explanation for a
certain population’s tendency to resort to terrorism. See Ross. J.
(1993). Structural Causes of Oppositional Political Terrorism:
Towards a Causal Model, Journal of Peace Research, 3:3 (August),
pp. 317-29. 
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CONCLUSION

The cases of democratic India and authoritarian China
demonstrate that democracy does not reduce the enticements
to commit terrorist acts. In many cases, terrorist organizations
find it fruitful to take advantage of lax security policies and
open political avenues present in most democratic countries.
The strong democratic institutions and civil liberties in India
pave the way for frustrated ethnic and political communities
to strengthen associations and pursue their goals of political
violence in a relatively laissez-faire security environment.
The Indian government provides ample opportunity for griev-
ances to be expressed and pursues outreach programs to facil-
itate increased government participation for traditionally iso-
lated groups. Yet the ethnic and religious heterogeneity of
India coupled with historical rivalries and disputed borders
supplies the setting for terrorism to flourish.

China has very limited possibilities for its citizens to
express political opposition or rectify injustices. Although the
Uyghurs have often used terrorism as a way to counter the
imposition of Chinese rule in Xinjiang, they now face stiff
opposition from the local communities in which they live and
increased fears that any sign of extremism results in an infu-
sion of police forces and accompanying oppressive govern-
mental policies. In China, there are strong disincentives to
commit terrorist aggression, even when the avenues for
peaceful expression are relatively closed. A relatively homog-
enous society and culture combined with “rule by law” poli-
cies and controlled subjugation play a large part in the dwin-
dling levels of transnational terrorism within Chinese borders
and the inability of terrorism as a method of political expres-
sion to take root as it has in India. 

The contrasts between India and China drawn here
should give pause to U.S. policymakers when considering the
consequences of promoting democracy in the fight against
terrorism. This is not a fix-all policy even though it sounds
nice rhetorically. There have been tremendous costs in the
loss of lives due to increased terrorist violence in the world as
a result of the war on terrorism and the promotion of democ-
racy using the U.S. military. The broad strategy of expanding
democracy should be given priority as a long-term posture of
the U.S., but not as a solution to the problem of terrorism.
Countries more prone to terrorist violence due to ongoing
historical rivalries and ethnic conflict are not going to see
noticeable reductions in terrorist violence with the institu-
tion of democratic processes. These policies are already avail-
able in many countries that still witness transnational terror-
ist acts on a regular basis. What are left to policymakers are
rigorous and nuanced assessments of contextual causes of ter-
rorism without relying on vague notions as comprehensive
fixes to global problems.
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Disparities in Veteran Death Benefits
Brian Wotring

Under the Department of Veterans’ Affairs (VA), the National Cemetery Administration (NCA) works
to ensure that America’s veterans are properly honored through a series of benefits provided to the veteran’s
family upon his or her death.  While the NCA is one of the highest rated government agencies in terms of
customer satisfaction, many of the benefits are underfunded, outdated and have been allowed to diminish
over time, creating disparities between those who received the benefits 30 years ago and those who receive
them today.  In addition to these benefits, the State Cemetery Grants Program, a program run by the NCA
to assist states with establishing veteran cemeteries, has also created a number of inconsistencies by allowing
residency requirements and fees.  However, changes to benefit policy by the NCA and lawmakers can cor-
rect these disparities, closing the gap in veterans’ death benefits. 

VETERAN DEATH BENEFITS

What is known today as the National Cemetery
Administration (NCA) began as a response to the
growing number of dead during the Civil War.  On

July 17, 1862 Congress, through the Militia Act, gave
President Abraham Lincoln the ability to purchase land “...to
be used as a national cemetery for the soldiers who shall die
in the service of the country” (Library of Congress, 2003).  In
the wake of the Civil War, 14 national cemeteries were creat-
ed, most of which interred the remains of Union soldiers.
Prior to the establishment of these national cemeteries, sol-
diers were often buried on the battlefield or near a hospital or
military post and most of these graves were poorly marked and
hard to identify (Department of Veterans’ Affairs, 2007a).
Following the creation of the national cemeteries, the Army
enacted a recovery program to locate these battlefield graves
and move the dead to a more respectable burial place that
honors their service to the nation.  By 1870, nearly 300,000
Union soldiers were recovered and reinterred in the new
cemeteries (VA, 2007a).

Today, over 600,000 veterans pass away each year as a
large number of World War II era veterans and an increasing
number of Korean War era veterans die, not including the
number of dead among Iraq and Afghanistan veterans.  In
2007 alone, an estimated 656,0001 veterans passed away (VA,
2008a).  Of those veterans, 100,200 – including dependents –
were interred in a national cemetery administered by the
National Cemetery Administration, which today is under the
Department of Veterans’ Affairs (VA) (VA, 2008a).

Historically, 12% of veterans choose interment through the
NCA and it is estimated that more than 23 million veterans
are alive today with an estimated 683,000 of them to die in
2008 alone (VA, 2008a).  Undoubtedly, a large number of
Americans, particularly those who will handle the death of a
veteran, will come into contact with the NCA at some time
in their life (VA, 2008b; Independent Budget, 2008a).
However, not much is known about the NCA outside of the
veterans’ community.  Even those inside the veterans’ com-
munity – including lawmakers – seem to be unaware or unin-
terested that the death benefits the NCA provides are dimin-
ishing over time.  

According to the members of the Independent Budget2,
the death benefits provided to veterans only represent a frac-
tion of what the original benefits once provided (2008b).
VA, the NCA, and lawmakers have failed to address the fact
that many of the monetary benefits provided to veterans have
declined in value over time, creating a number of gaps
between the value of benefits to veterans today and veterans
30 years ago.  

Another major challenge for VA and the NCA is to
ensure that there is a burial option for every veteran, espe-
cially rural veterans, who decide to be interred through the
NCA. According to William F. Tuerk (2007), Undersecretary
for Memorial Affairs, VA’s goal is to provide 90 percent of vet-
erans in America with a burial option within 75 miles of their

1 VA numbers for 2007 are based on a fiscal year projection (Oct. 1,
2006-Sept. 30, 2007).

2 The Independent Budget is a series of policy and budgetary recom-
mendations given to Congress and VA regarding veteran issues such
as healthcare, education, and disability benefits.  The recommenda-
tions are compiled and published through a coalition of Veteran
Service Organizations such as the Veterans of Foreign Wars,
Paralyzed Veterans of America, Disabled American Veterans, and
AMVETS.
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home; by 2007, VA claimed to have 83.5 percent of veterans
within 75 miles of a burial option and fully expect to reach
their goal by 2010.  To help accomplish this goal, the State
Cemetery Grants Program was instituted.  Currently, states
can apply through the NCA for a grant to help establish a
veteran cemetery that is the responsibility of the state and not
the NCA.  VA’s overall goal is to ensure that veterans have a
burial option near their home and family, whether it is a
national cemetery or a state cemetery.  However, the use of
the State Cemetery Grants Program by the NCA has also cre-
ated inequities for veterans in certain geographic
locations/regions.  Currently, due to residency requirements,
veterans are unable to be interred outside their state of resi-
dence in a state cemetery near family, should they choose.
Such a policy has made interment in a veteran cemetery dif-
ficult for some veterans.  While the State Cemetery Grants
Program has provided veterans with more burial options with-
in their state of residence, VA and lawmakers have failed to
address the disparities in death benefits to ensure that veter-
ans and their family members receive the best burial options
possible.  

POST CIVIL WAR AND BEYOND

In the beginning, the new national cemeteries fell under the
jurisdiction of the Army and by 1873 the number of cemeter-
ies had reached 73 with more being added by adopting ceme-
teries from military posts around the country (VA, 2007a).
While the original cemeteries contained only Union soldiers
who died on the battlefield; slowly, the eligibility of those who
could be interred expanded.  

In 1872, through an amendment to the National
Cemetery Act of 18673, Congress expanded eligibility to all
honorably discharged soldiers and sailors who die in a “desti-
tute condition” (VA, 2007a).  This meant that Union soldiers
who died as a result of injuries or conditions stemming from
the Civil War were eligible for interment, not just those who
died in battle.  In 1873, Congress amended the act again to
include all honorably discharged service members from the
Civil War (VA, 2007a).  As a result of these amendments,
national cemeteries began to be established beyond Civil War
battlefields and military posts (VA, 2007a).  The establish-
ment of cemeteries also represented a change in policy.  

Change came to the battlefield first.  No longer were
American service members buried on the battlefield and marked
with poorly constructed wooden headboards (VA, 2007a).  Dead
service members would now be returned from the battlefield and
interred with stone markers in a designated burial plot; and as a
result of the Spanish-American War, for the first time service
members were also returned from battlefields overseas to be
interred in national cemeteries (VA, 2007a).

Expansion of the system continued when in 1920
Congress expanded the eligibility to include all service mem-
bers who either died in or were honorably discharged from
service and have served during war or any future war.  The
legislation also provided that United States citizens who
served for any government that fought against Germany or
Austria would also be eligible for burial (VA, 2007a).  In
1948, Congress again expanded the eligibility to include all
services members who have honorably served; regardless if it
was during a time of war.  For the first time the law also pro-
vided that the spouse of an eligible veteran would be eligible
for burial in a national cemetery (VA, 2007a).  Legislation in
1959 took the expansion of eligibility even further by ensur-
ing that members of the Reserve and National Guard who die
while on active duty or as a result of injuries incurred during
duty are eligible for interment in a national cemetery.  An
amendment to the legislation included the same standards of
eligibility for members of the Reserve Officer Training Corps
(ROTC) (VA, 2007a).

By the 1970s, there was a need to unify the system.
Cemeteries were being administered by the Department of
Veterans Affairs, Department of the Army, the American
Battle Monuments Commission, as well as the National Park
Service, and each system had different standards.  In response
to those conditions, Congress, through the National
Cemeteries Act of 1973, transferred 82 national cemeteries
from the Department of the Army and placed them under the
newly created National Cemetery System of the Veterans’
Administration.4 The 82 cemeteries were added to the 21 that
VA already maintained at hospitals and nursing homes (VA,
2007a).  The act also set the guidelines for eligibility for inter-
ment, as well as the benefits that an eligible veteran could
receive. Finally, through the Veterans’ Programs Enhancement
Act of 1998, the name of the National Cemetery System was
changed to the National Cemetery Administration.
However, the 1973 legislation was responsible for organizing
the NCA into what it is today.

THE NCA TODAY

According to VA, the NCA maintains 125 national cemeter-
ies throughout the United States and Puerto Rico with a total
of more than 2.8 million gravesites. These cemeteries rest on
more than 17,000 acres of land of which more than half is
undeveloped (VA, 2008a).  VA estimates that this undevel-
oped land can provide an additional 4 million gravesites (VA,
2008a).  However, of the 125 cemeteries, only 65 are open for
all types of interments-interments can include full-casket
gravesites, inurnment of in-ground cremated remains, or cre-

3 The National Cemetery Act of 1867 was the first legislation to pro-
vide guidelines and funds.  Seven hundred and fifty thousand dollars
were appropriated for the construction and repair of national ceme-
teries (VA, 2008c).

4 Department of the Army still maintains two national cemeteries,
Arlington National Cemetery and United States Soldiers’ and
Airmen’s Home National Cemetery.  The National Park Service
maintains 14 national cemeteries and the American Battle
Monuments Commission maintains 24 cemeteries located overseas.
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mated remains in a columbarium niche.  In addition, 20
cemeteries can only accommodate cremated remains and the
remains of family members of individuals already interred
there.  The remaining cemeteries are considered full and are
only open for the remains of family members of veterans
already interred there  (VA, 2008a).

The NCA has also set forth a number of goals and stan-
dards.  As mentioned earlier, the first goal is to provide eligi-
ble veterans with a burial place that is respectful and honors
their service and sacrifice (VA, 2006b).  In addition to this,
the NCA strives to be prompt with the services it provides.
As a standard, a veteran’s eligibility and a committal service
date are generally determined within 2 hours of a request
(VA, 2007b).  Headstones are delivered within 60 days of
interment and damaged or improperly inscribed headstones
are replaced within 30 days of notification (VA, 2007b).
These standards have helped propel the NCA to number one
on the list of government agencies in terms of customer satis-
faction.  

According to the American Customer Satisfaction Index
(2004), the NCA scored a 95 on a scale of 0-100 in 2004
(2004).  The NCA was rated higher than any other federal
agency5 and received a higher score than anyone in the pri-
vate sector had ever received.  As a testament to the standards
that the NCA tries to maintain, it received the same score
again in 2007 (ACSI, 2007).  

BURIAL ELIGIBILITY AND BENEFITS

As previously mentioned, VA provides a number of benefits
on behalf of the veteran upon his or her death.  First and fore-
most, eligible veterans – including their spouse6 and any
dependent children7 – are entitled to a burial plot, at no cost,
in a national cemetery.  This includes the opening and clos-
ing of the grave, the grave liner, perpetual care of the site, and
in some cases transportation of the body to the cemetery (VA,
2008d).  The family is responsible for all other costs which
include: preparation of the body, transportation, flowers, and
other funeral services.  In addition, the veteran is welcome to
choose in which cemetery within the NCA they prefer to be
interred, but it is conditional upon availability based on their
preferred method of interment (VA, 2008d).  This is a bene-
fit that is not extended to veterans who choose interment in

a state cemetery and is part of the gap in veteran death bene-
fits.  

Eligibility for interment is determined based on service
on active duty, Reserves, National Guard, or ROTC.  Active
duty service members are eligible if death occurs while serv-
ing on active duty or the member serves for a continuous 24
months and is discharged under other than dishonorable con-
ditions (38 U.S.C. ß 2402).  For the Reserves, National
Guard and ROTC, death has to occur, under honorable con-
ditions, during training or active duty call-up, or while being
treated for injuries that occurred during such activities.  A
member of these services is also eligible for interment should
they complete the full duration of an active-duty call up by
the Federal government.  In addition, if a member of the
Reserves or National Guard is eligible to receive retirement
pay, then they are eligible for burial in a national cemetery
(38 U.S.C. ß 2402).  In keeping with the law passed in 1948,
the spouse of an eligible veteran is also entitled to be buried
in a national cemetery.  Additional monetary benefits are also
included to help offset funeral costs to the families of eligible
veterans. 

One such benefit provided to veterans is a burial
allowance.  However, not all veterans are entitled to this
allowance upon their death.  Eligible veterans may receive a
$300 burial allowance to help with funeral expenses (38
U.S.C. ß 2302).  In order to be eligible, the veteran must be
in receipt of or be eligible for VA pension or compensation8,
or die while under the care of a VA hospital or an approved
nursing home (38 U.S.C. ß 2302).  Veterans who have serv-
ice related deaths, or deaths from service related disabilities,
will receive a burial allowance of $2,000 (38 U.S.C. ß 2307).
Other benefits are provided for those not interred in a nation-
al cemetery.  

Veterans who are not buried in a national cemetery can
receive a plot allowance to assist with the cost of opening and
closing the grave.  This benefit is separate from the burial
allowance and veterans who meet the requirements are eligi-
ble to receive both.  Currently, the allowance is $300 and if
the veteran is buried in a state cemetery the allowance is paid
directly to the state (38 U.S.C ß 2303).  Veterans who choose
to be interred in a private cemetery will receive the benefit
directly.  The plot allowance is also payable to members of the
Reserves or National Guard who were discharged under other
than dishonorable conditions and would otherwise not be
entitled to burial in a national cemetery (38 U.S.C ß 2303).

In addition to the monetary benefits, VA, upon request,
will furnish each eligible veteran with a headstone or marker.
Veterans can choose either a granite or marble headstone or
flat granite, marble, or bronze marker (VA, 2008e).  The
headstones are flat and stand upright and are inscribed with
identifying information including their service and any wars

8 Veterans only need to be eligible for VA pension or compensation.
They do not have to accept such compensation as it may reduce
other benefits such as military retirement or disability pay.

5 The Federal government as a whole scored a 72.1 in 2004 and
dropped to 67.8 in 2007 (ACSI, 2007).

6 Eligibility is defined by VA as “the surviving spouse of an eligible
veteran.” Even if the veteran dies and the spouse subsequently
remarries, the spouse is still eligible based on the marriage to the
veteran.  A spouse is also eligible even if the veteran decides not to
be buried in a national cemetery.  Spouses who have divorced the
eligible veteran are not entitled to burial in a national cemetery
(VA, 2006a).

7 A dependent child is any child at the time of death that is under 21
years of age or 23 if participating in higher education.  A dependent
child can also be an unmarried adult child that becomes incapable
of self-support prior to the above ages (VA, 2006a).
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served in.  The marker serves the same purpose, but lies flat
rather than upright.  As a new addition, beginning in the
spring of 2009, veterans will also be able to choose a device
which can be affixed to a privately purchased headstone (VA,
2008e).  While the veteran can choose which form of mark-
ing they prefer, they may be subject to standards that are in-
keeping with the theme of the cemetery in which they are
interred (VA, 2008e).  Spouses are also entitled to a head-
stone or marker, but only if they are buried in a national or
state cemetery. The families of veterans who also choose to be
buried in a private cemetery will have to cover the cost of set-
ting the headstone or marker (VA, 2008e).  This is also the
case in some state cemeteries. 

VA and the NCA will also furnish the families of veter-
ans with a Presidential Memorial Certificate.  A Presidential
Memorial Certificate is an engraved piece of paper that
expresses the thanks of a grateful nation for the veteran’s serv-
ice (VA, 2008f).  The program was started by President John
F. Kennedy in 1962 and each certificate bears the signature of
the President in office at the time of the veteran’s death (VA,
2008f).  In keeping with high standards, VA will mail the cer-
tificates within 45 days of the death information being report-
ed to VA (VA, 2007b).  In addition to the Presidential
Memorial Certificate, veterans are also furnished with a bur-
ial flag.  A United States flag is provided by VA and can be
draped over a casket or accompany an urn during the burial
ceremony (VA, 2007c).  Along with the headstone or mark-
er and the Presidential Memorial Certificate, the burial flag
comes at no cost to the veteran or their family.

Finally, at the family’s request, veterans are entitled to
military honors at their funeral.  The Department of Defense
is to provide a Funeral Honors Detail, upon request, for the
death of every veteran (Pub. L. No. 106-65 ß 578).  The detail
must consist of two or more service members and the cere-
mony includes the detail performing the folding of the flag,
presenting the flag to the family, and the playing of taps (Pub.
L. No. 106-65 ß 578).  At least one member of the detail must
be from the same service as the veteran and they will be the
one to present the flag to the family (Pub. L. No. 106-65 ß
578).

All these benefits have been put in place to honor
America’s veterans upon their death.  However, it has been a
challenge for the NCA to ensure that every veteran has
access to a cemetery within a reasonable distance of their
home.  As mentioned, the goal of the NCA is to have a bur-
ial option within 75 miles of every veteran’s home.

THE STATE CEMETERY GRANTS PROGRAM

In response to the growing need for veteran cemeteries, the
NCA established the State Cemetery Grants Program in
1978 (VA, 2008c).  The program was established to encour-
age and assist states in establishing veteran cemeteries, espe-
cially in areas that are not served by the NCA (VA, 2008c).

According to VA (2008c), the NCA has awarded more than
$317 million in grants to 69 cemeteries in 37 states; including
Guam and Saipan.  VA and the NCA can make grants that
cover up to 100% of the costs of establishing a cemetery (38
U.S.C. ß 2408).  Grants in various amounts can also be made
to assist states in expanding and renovating already existing
cemeteries (38 U.S.C. ß 2408).  However, grant money can-
not be used for the acquisition of land and is not considered
an “allowable cost” (VA, 2008c).  In order for a state to
receive a grant, the state must own the land and have the title
in the state’s name before it can receive the funds (VA,
2007d).  These are not the only regulations a state must con-
form to in order to receive a grant. 

All cemeteries who receive funds under the grant pro-
gram must maintain the standards set forth by the NCA.  In
order to receive a grant, the state must own the land, have
final approval from VA on the plans, and ensure that the
cemetery will have at least a 20 year life span (VA, 2007d).9

Even more importantly, the state must ensure that the ceme-
tery is used for the sole purpose of the interment of veterans,
their spouses, and dependent children (VA, 2007d).  Grants
are not given for routine maintenance and repairs; that is
the responsibility of the state (VA, 2007d).  In addition, the
standards of eligibility must remain the same as those for
national cemeteries; however, states are allowed to set resi-
dency requirements for interment in a state cemetery (VA,
2007d).  As will be seen, this is a policy that has allowed dis-
parities in the application of death benefits for veterans,
making interment in a veteran cemetery difficult for some
veterans.

INADEQUATE AND OUTDATED

Even though the NCA remains the highest rated government
agency in terms of customer satisfaction, lawmakers have
failed to keep the benefits up to par with the rising costs of
funerals.  This has created gaps in the benefits that are pro-
vided to America’s veterans.  As a result, a veteran who died
in 1973 received a greater benefit than one who dies today.
Likewise, a veteran who is interred in a national cemetery
receives a greater benefit than one interred in a state ceme-
tery.  Viewing the incremental changes to the eligibility poli-
cies of the monetary death benefits will reveal these gaps.

Prior to the passing of the National Cemeteries Act of
1973, veterans were eligible to receive a burial benefit of $250
for nonservice-connected deaths, while service-connected
deaths received $800 (Pub. L. No. 85-674; Pub. L. No. 89-
554).  With the passing of the act, Congress added a plot
allowance of $150 to the list of benefits (Pub. L. No. 93-43 ß
903).  The allowance was to help offset the cost of a burial
plot to the families of veterans not interred in a national

9 The lifespan of a cemetery is determined by how many years it can
remain open for interments.
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cemetery. States also rely on this payment to help with the
cost of opening and closing a veteran’s grave.  

Through the Veterans’ Disability Compensation and
Survivors’ Benefits Act, the nonservice-connected death bene-
fit was raised from $250 to $300 in 1978 (Pub. L. No. 95-479
ß 303).  It remains at $300 even today.  The service-connect-
ed death benefit has fared slightly better.  In 1978, under the
same Act that the nonservice-connected death benefit was
raised, the service-connected death benefit was raised to
$1,100 (Pub. L. No. 95-479 ß 303).  However, unlike the non-
service-connected death benefit, it was raised again in 1988 to
$1,500 and finally in 2001 it was raised to its current level of
$2,000 (Pub. L. No. 100-322 ß 303; Pub. L. No. 107-103 ß
501).  The plot allowance followed a similar path as the non-
service-connected death benefit.  It remained at $150 until
2001 when it was doubled to $300 dollars, its current level
(Pub. L. No. 107-103 ß 501).

As the evidence shows, lawmakers have been slow at
ensuring that death benefits increase in order to keep up with
inflation.  When benefits have been increased, it has been
done unequally by raising one and neglecting the others.
Even though benefits such as the service-connected death
benefit have been continually raised, they are not at the level
they were in 1973, covering far less of overall funeral costs.
They are continuing to diminish and are providing less and
less for America’s veterans each year. 

It is important to note that both the Independent Budget
and VA, as well as other veteran service organizations, recog-
nize that the intention of the death benefits was never to
cover the full cost of a funeral, but merely to provide a bene-
fit that could help with the cost and burden to the veteran’s
family.  

Unfortunately, exact statistics on the average cost of a
funeral in the 1970s are not available.  However, an LA Times
article noted that the average cost of a funeral in 1974 was
$1,137 (Jones, 1974).  The Veteran’s Administration also
informed Congress that the average cost of a burial plot in
1970 was $122 (“National Cemeteries,” 1974).  Utilizing this
assumption, in 1974 the nonservice-connected death benefit
of $250 represented about10 22% of funeral costs.  The $800
service-connected death benefit represented 70% of funeral
costs, and while costs for a burial plot would have risen
between 1970 and 1974, the $150 plot allowance covered
about 100% of the cost of a plot or 13% of the total cost of an
average funeral.  It is important to note the difference
between the percentages for the plot allowance.  The plot
allowance is only paid on behalf of veterans who are interred
outside a national cemetery, in a state or private cemetery.
The fact that the original plot allowance covered 100% of the
cost of a burial plot in 1974 is important because if a veteran
was buried in a state cemetery, the plot allowance was paid
directly to the state to offset costs to the state.  The fact that

the original plot allowance covered 13% of total funeral costs
is important to the families of veterans interred in private
cemeteries because the payment is given directly to the fami-
ly and is often applied to the total cost of a funeral and not
directly to the cost of the burial plot.

Despite the fact that at one time or another benefits have
been increased, the numbers today tell a different story and
the benefits have been allowed by lawmakers to diminish over
time. According to the National Funeral Directors
Association (2007), the average cost of a funeral in 2004 was
up to $6500. This means that the nonservice-connected
death benefit, which has only been increased to $300, now
only covers 5% of costs, a considerable decrease from the per-
centage the 1973 benefit covered.  The service-connected
death benefit, which has been increased to $2,000, only cov-
ers 31% of average funeral costs and the plot allowance, like
the nonservice-connected death benefit, only covers 5% of
total costs.  In terms of costs for a burial plot, Forbes Magazine
reported that in 2005 the average price for a burial plot was
$4,000 (Schiffman, 2005).  The burial plot allowance has
gone from 100% coverage to just 8%, and that is after the
benefit was doubled in 2001.  Veterans who are interred in a
private cemetery are most affected by this.  State cemeteries
need only to cover the cost of opening and closing the grave
since their plots are not for sale on the market.

These numbers demonstrate the gap in the application of
burial benefits to eligible veterans.  While it is beneficial to
have any assistance at all from the government, what is pro-
vided on behalf of deceased veterans today is minimal com-
pared to what the government provided in 1973.  In addition,
not only has the percentage covered by the monetary benefits
diminished, but the eligibility for such benefits has also creat-
ed disparities in their application. 

Under the State Cemetery Grants Program, state ceme-
teries are expected to adhere to the same standards as nation-
al cemeteries when it comes to the interment of veterans.  For
example, in order to receive funding, state cemeteries must
provide a burial space at no cost to the veteran.  However, VA
supplies the burial plot allowance to veterans not interred in
a national cemetery and the allowance is paid directly to the
state for veterans interred in a state cemetery.  The states then
use the payment to offset the cost of opening and closing a
grave. Therefore, interment in a state cemetery does not come
without some form of cost to the family; states fully expect to
receive the plot allowance on behalf of the veteran.  In
national cemeteries, the spouse and any eligible dependents
are also entitled to a burial plot at no cost.  This policy is not
adhered to in the state cemetery program.  At least 19 states
that have cemeteries who have received funding under the
State Cemetery Grants Program charge a fee for the burial of
an eligible spouse or dependent.  These rates vary from state
to state.  For instance, Maryland charges a $600 opening fee
for the casketed remains of eligible dependents and $400 for
inurned remains (Maryland Department of Veterans Affairs,
2008).  The cost covers both opening and closing the grave as

10 The term “about” is used because the numbers have been rounded
to the nearest one percent.
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well as the grave liner (MDVA, 2008).  These are all services
that come at no cost should an eligible spouse or dependent
choose to be interred in a national cemetery. 

Hawaii, a state that maintains 8 funded state cemeteries,
also charges a $300 fee for the burial of a spouse (Hawaii
Office of Veteran Services, 2007).  California charges $500
for the interment of a spouse or dependent and by California
law, the money is placed into a fund for the perpetual care of
the cemetery; a benefit that again would come at no cost to
veterans and their spouses in a national cemetery (California
Military and Veterans Code 9 ß 1400).  In addition to burial
fees, the state of Montana charges fees to set the headstone
based on which state cemetery you choose to be interred in,
the highest charge being $95 (Montana Veterans’ Affairs,
2008).  This is a fee that affects not only the interment of a
spouse, but the interment of a veteran as well, with a charge
of $45 at the cemetery in Helena (MVA, 2008).

The reason for all the charges is partly due to the law.
The same law that provides the plot allowance benefit only
provides the payment to be paid on behalf of the veteran, a
spouse or dependent are not included (38 U.S.C ß 2303).
The states have come to rely on the plot allowance to help
offset the cost of opening and closing graves, as well as cover-
ing the cost of providing grave liners.  Because states have not
been held to the requirement to provide a no cost interment
to the spouse, many have instituted fees to help cover those
costs.  It is important to note that state cemeteries are still
providing a no cost plot to the spouse and dependents, the
fees are simply to cover the payment of workers who will open
and close the grave, as well as maintain the site over time, but
this is not the only disparity to occur within the State
Cemetery Grants Program.

Policies within the State Cemetery Grants Program have
also allowed states to set residency requirements for interment
in a state veteran cemetery.  Veterans who choose to be
interred in a national cemetery can choose the cemetery they
would like to be interred in.  The only restriction is that there
must be plots available at that particular cemetery and the
family of the veteran would have to bear the cost of trans-
portation.  Such a policy allows veterans to be buried near
family, home, or a place of great significance to them.  Placing
residency requirements on state cemeteries –currently at least
13 states have them–complicates the ability of the veteran to
be buried near family and friends.

In addition to the fact that states have residency require-
ments, each one sets a different standard.  For example,
Connecticut requires the veteran to have either entered the
service while a resident of the state or died while a resident of
the state (Connecticut Department of Veterans’ Affairs,
2008).  New Jersey shapes its policy differently by requiring
the veteran to have either died a legal resident or have been
a legal resident for at least 50% of their life (New Jersey
Department of Military and Veteran Affairs, 2008).  This pol-
icy effectively rules out anyone who may have joined while a

resident in the state of New Jersey and then spent more than
50% of their life elsewhere during military service; especially
since many service members take the option of changing their
residency to the states in which they are stationed to take
advantage of any local benefits with the intention of return-
ing to their home state – in this case New Jersey – upon com-
pletion of their service.  Residency requirements are an even
greater issue in states that do not have a national cemetery
and is very prevalent in the Western United States where
there is a greater travel distance between population centers.

Currently, there are 11 states without a national ceme-
tery.  The goal of state cemeteries is to assist with the goal of
having a burial option within 75 miles of a veteran’s home
and Utah is one state that does not currently have a national
cemetery.  However, there is a state cemetery that has
received funds under the State Cemetery Grants Program.
The cemetery is located in Bluffdale just outside of Salt Lake
City.  A veteran’s family who lives in Moab would have to
travel 238 miles in order to reach the cemetery (Utah Office
of Tourism, 2001).  However, Colorado has a state veteran
cemetery that sits just 118 miles from Moab, a distance that
would be less burdensome to a veteran’s family (MoabUtah,
2008).  However, Colorado has residency requirements that
would prevent the veteran from interment at the state veter-
an cemetery in Grand Junction.  This is a problem that can
occur with any veteran who lives near a state border; espe-
cially in a state that does not have a national cemetery.

The issue with the State Cemetery Grants Program and
residency requirements is that it only expands the burial
options for veterans who are residents of that state.   It is a
problem that is unlikely to change anytime soon.  The NCA
is unlikely to place a national cemetery near state cemeteries;
especially in rural areas which have a low veteran population.
As a result, the odds that Moab, Utah or Grand Junction,
Colorado would receive a national cemetery are extremely
low.  Despite VA’s purpose for using the State Cemetery
Grants Program to expand burial options and to provide bur-
ial options closer to a veteran’s family and home, many veter-
ans still have to travel a great distance should they choose
interment within the national or state cemetery system.  This
policy is not in place without reason.  It is easy to see why
states have placed residency requirements for eligibility.
Because the state bears most of the cost of running and main-
taining the cemetery, they prefer only to pay for their resi-
dents that have made contributions to the state.  Why would
Colorado want to provide the funds to inter a veteran that
paid taxes in Utah?

The NCA and the grants program have set requirements
to be met in order to be eligible for grant money.  However,
by not including a ban on residency requirements as a require-
ment for eligibility, lawmakers and the NCA, as well as the
states that have residency requirements have failed to prevent
this disparity.  The benefit a family receives on behalf of a vet-
eran represents only a fraction of what was represented in
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1973.  As noted in the Independent Budget (2008b), the bene-
fits do not have to cover 100% of the costs to be effective, but
an amount greater than 5% would be more useful.  In addi-
tion, there are disproportionate benefits for the spouse
depending on where they choose interment.  Currently, a “no
cost” burial plot in a state cemetery has fees attached, and
with the goal to provide closer burial options, many veterans
are still faced with the prospect of long travel to a national or
state cemetery or interment in a private cemetery, which can
become quite costly.  Perhaps this is why historically only
12% of veterans seek interment through the NCA (VA,
2008a). 

RECENT RESPONSES OF CONGRESS AND THE
VETERAN SERVICE ORGANIZATIONS

There has been some concern regarding the inequity of death
benefits.  Veteran Service Organizations, such as the ones
that comprise the Independent Budget, have long called for an
increase and expansion of death benefits.  Recently, several
members of Congress have also proposed legislation that
would increase and expand the benefits.  Unfortunately, most
of those proposals have not been passed into law and, like
expansion in the past, most of the proposals have been piece
meal and uneven.  For example, Representative Scott Garrett
of New Jersey, proposed legislation that would expand the
plot allowance to any eligible spouse and dependent child
(Letter, April 29, 2008).  The logic is that this would stop
states from charging a fee for the burial of a spouse.  However,
the legislation failed to address the issue that the plot
allowance only covers a meager 8% of the average cost of a
burial plot.  Many states are already charging more than the
$300 plot allowance for the burial of a spouse or dependent
child.  Too often, lawmakers seek to raise a single benefit, but
neglect the others and there has been no discussion on a com-
promise with states to eliminate residency requirements for
state cemeteries receiving funds under the State Cemetery
Grants Program.

In 2008, the Independent Budget (2008b) suggested that
the nonservice-connected death burial allowance be
increased from $300 to $1,270.  This would allow the benefit
to currently cover about11 20% of funeral costs nearly bringing
it on par with the original benefit in 1973.  For the service-
connected death benefit, it suggested that it be increased from
$2,000 to $4,100.  Such an increase would then cover about
63% of costs. In addition, it calls for an increase in the plot
allowance from $300 to $745 (Independent Budget, 2008b).
This increase would help states cover the cost of opening and
closing a grave, as well as provide funds to assist with the per-

petual care of a cemetery.  However, in the suggestions of both
lawmakers and the Veteran Service Organizations, there is no
offered solution to state residency requirements.

SOLUTIONS

There are several issues that need to be addressed.  Monetary
benefits have become extremely inadequate, covering a lower
percentage of funeral costs over time.  In addition, the State
Cemetery Grants Program has helped to expand burial
options for many, but the remaining barriers to interment,
such as residency requirements, need to be removed in order
to better assist VA in achieving its goal of 90% of veterans
within 75 miles of a burial option.  Any solutions should be
aimed first at expanding the number of burial options for vet-
erans by eliminating state residency requirements, and then
aimed at expanding the eligibility of the burial allowance to
spouses and dependents of veterans.  Such an approach would
lead to an increase of the number of veterans who seek inter-
ment in a state cemetery; however, in order to get the states
on board, some incentive should be involved.

States have been using the grants to help establish and
renovate veteran cemeteries, but have often complained
about how expensive it is to continue to maintain such ceme-
teries.  As a result, they have relied heavily on the plot
allowance and have even charged fees for the burial of a
spouse.  The grants program was originally supposed to relieve
the strain on the amount of interments that the NCA was
handling; however, as a result of the expense to veterans and
their spouse, the number of internments handled by states is
still only a fraction of what the NCA is handling.  In 2007
alone, state cemeteries interred only a little more than 23,000
veterans, compared to the 100,200 interred in national ceme-
teries (VA, 2008c).  Several provisions need to be established
in order to correct the problem.

First and foremost, a stipulation should be set on states
who receive federal funding to establish a cemetery.  States
already have to meet requirements in order to receive grant
money; however, policy has not required that states have
open eligibility as a requirement for grants.  States should
accept veterans from throughout the country.  All residency
requirements should be lifted to allow veterans more options
and mobility when it comes to interment.  With this ability,
more veterans can choose interment in a state cemetery.  For
example, veterans in Moab, Utah are left with the option of
either traveling to the state cemetery in Bluffdale, burial in a
private cemetery, or travel to the nearest national cemetery.
Choosing the later would put a continued strain on the sys-
tem that the State Cemetery Grants Program was supposed to
relieve, not to mention the cost that would be incurred by the
family of such veterans.  Allowing the veteran from Moab to
choose interment at the Colorado State Cemetery in Grand
Junction would help the State Cemetery Grants Program
facilitate its purpose.  However, what incentive would the

11 The term “about” is used here because the numbers have been
rounded to the nearest one percent.  The average cost of a funeral
also comes from an estimate in 2004 and rates may have increased by
2008 making the percentages not exact estimates of what they will
cover today.
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state receive for permitting residents from other states to be
interred in their state?  A requirement to remove residency
requirements in order to be eligible for grants could cause
states to no longer apply for the grants, citing expenses that
cannot be covered as a result of the policy.  This reaction
would prevent the NCA from using the State Cemetery
Grants Program has a way of expanding burial options for vet-
erans.  States would need to receive an incentive to offset the
cost of interring an out-of-state veteran.

In conjunction with the lifting of residency requirements,
the plot allowance should be expanded to an amount greater
than $300.  The Independent Budget (2008c) recommended an
increase to $745.  Such an increase to the benefit would more
than cover the cost of opening and closing a grave and would
provide the state with extra funds that can be used for the per-
petual care of the cemetery.  In addition, an incentive benefit
of additional funds could be paid to the state for each veteran
interred that is not a resident of that state.  Lastly, this increased
plot allowance should be expanded so that a spouse or a
dependent child is also eligible to receive the benefit.  This
means that  a state could potentially receive close to $1,000 per
veteran or family member interred.    More veterans and their
families would be willing to choose interment through a state
cemetery if the benefits offered by the state match those offered
by national cemeteries, thereby relieving the strain for space on
national cemeteries. However, it is apparent that states need
more financial assistance than what is currently being provid-
ed. An incentive through an increased plot allowance will pro-
vide states with the necessary funds to cover the cost of inter-
ments.  This leaves the problem of the diminished monetary
death benefits.

Legislators have pushed for an increase in death benefits
and have had some success.  There is one problem with their
solutions.  Even if lawmakers increase the benefits, they only
increase the benefit to compensate for funeral prices for the
current year. The benefits then suffer the effects of inflation
all over again.  In 2007, a bill proposed by Senator Barbara
Mikulski (D-MD) increased the benefits to the amounts that
were being supported by the members of the Independent
Budget (Senate Bill 1468, 2007).  In addition was an amend-
ment that would allow the Secretary of the VA to provide a
percentage increase every fiscal year based on the consumer
price index for the U.S. city average (Senate Bill 1468, 2007).
However, like previous bills it has failed to make its way into
the lawbooks.  

The proposed legislation by Senator Mikulski is a step in
the right direction.  The biggest problem is not ensuring that
a death benefit or two is increased, but ensuring that the
death benefit remains equally useful to a veteran who dies on
the effective date of the increase as opposed to one who dies
20 years later.  A two-step solution would  be to first decide
what percentage of funeral costs the government should
cover, and then ensure that those percentages are maintained.
Percentages would make oversight easier.  It is a much
stronger case to enforce a death benefit increase if the law

requires that it cover 60% of funeral costs as opposed to a dol-
lar amount.  Therefore, a proposed solution would be to
change all monetary death benefits for veterans from fixed
dollar amounts to fixed percentages of the average cost of a
funeral.  Then affix increases to the consumer price index,
based on the U.S. city average for all items, to increase the
benefit annually.  Such a solution will ensure that the death
benefits do not continue to decline in value over time.  

A concerted effort will also be needed to ensure that
change takes place.  Veteran Service Organizations will need
to continue to create awareness of the problem in Congress,
as well as with the American public.  Likewise, lawmakers
that are serious about change in veteran death benefits need
to drum up more support.  Many of the most recent bills have
had very few co-sponsors, demonstrating a lack of conviction
by lawmakers to enact a change to the benefits.  Lastly, veter-
ans themselves should raise their voice for change in the sys-
tem.  This is particularly tough in the case of death benefits
because the veteran is deceased and the families are left to
deal with a system in which they may not see the problems.
Awareness in all directions is needed to ensure that America’s
veterans receive an honorable resting place.

CONCLUSION

It is important to recognize the good that VA and the NCA
have done in terms of veteran death benefits.  National ceme-
teries have become shrines that commemorate the dedication
and service that America’s veterans have shown.  VA and the
NCA continually strive to ensure that these cemeteries
remain a place of respect, and are always left to work with
what lawmakers are willing to give them.  The NCA, since
2002 has expended $99 million in conjunction with the
“National Shrine Initiative” to restore and repair damaged
and worn down areas within the national cemetery system
(Independent Budget, 2008c).  Many of the faults in the system
are unfairly placed upon the NCA and should be directed at
lawmakers for not providing the proper budgets and benefit
increases in order for VA and the NCA to get the job done
right.  

Despite the issues listed above, national cemeteries are
truly an impressive sight to behold.  The provided headstones
create a uniformity that can rarely be seen in a private ceme-
tery and creates a feeling of reverence and respect.  However,
the issues that surround the death benefits should become
very important to the family members of veterans, for they are
the ones who are often tasked with the responsibility of man-
aging the interment of a deceased veteran.  With more than
23 million living veterans in the United States today and
many more to come, many Americans will undoubtedly deal
with the death of a veteran (VA, 2008b).  Yet, there is still
much work that needs to be done.  Policies regarding the
State Cemetery Grants program must be adjusted.  Monetary
benefits need to be increased continually, as well as have their
eligibility expanded.  Such changes will create an equitable
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and appreciative benefit for all veterans eligible for interment
in a state or national cemetery.  
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The Iowa Debacle
Cody Rogers

As the lead-off state in the nominating process, Iowa has come to occupy a very powerful position in
American politics and in the nominating process of our presidential candidates. The huge resources, time,
energy, and press coverage dedicated to this obscure state every four years deserves a critical analysis as to
the necessity of having a single state hold this position year after year. Through this scrutiny, the limitations
of having Iowa hold this position will be shown using standards for an effective democratic process. A sys-
tem based on voter turnout is proposed as a possible solution to the dilemma.   

THE IOWA DEBACLE

Many in political circles, parties, and campaigns
attempt to analyze the effects of the Iowa caucuses.
There is a concerted effort by all those entities to

win the highly competitive contest. One political observer
noted, “Winning the Iowa caucuses isn’t necessarily a ticket
to the White House, but losing badly can break a presidential
campaign” (Kiely, 2008, para. 11). This leads to the political
quandary that “grates on other states of all sizes,” and causes
“big ones [to] gaze in wonder at what Iowa has wrought [and]
the small ones [to] gaze with envy” (Elving, 2007, para. 14).
Examining the Iowa caucuses requires the following: 

1. What is a caucus?
2. The Iowa electorate and ways candidates respond to it.
3. How the winner of the Iowa caucuses finished in the

nomination race and whether or not winning in Iowa
benefits the candidate. 

4. The history of the Iowa caucuses and how they came
to be the first event in the presidential nominating
process. 

Once understood in these various contexts, it will be clear
that Iowa should not hold this influential position in
American presidential elections, because the caucuses are
exclusionary, prone to extreme views, and were never
designed to hold the role as America’s test market. Dahl
(1998) outlines five standards for a successful democratic
process which include effective participation, voting equality,
enlightened understanding, control of agenda, and inclusion
of adults. While no system of government has ever achieved
the mantra of total equality, participation in any given gov-
ernment “depends in part on whether participation produces
a systematic bias...If the government were…to give more
favorable treatment to the demands of some citizens than to
the demands of others, we would say that [it] is undemocratic
and unfair” (Dahl, 1981, p. 380). Thus, the current system for
nominating presidents in our country, with Iowa at its lead, is

inherently flawed because it has resulted in a “systematic bias”
where the views of a select group of Iowa citizens, participants
in the Iowa caucuses, have come to dominate the political
landscape of presidential elections. A new system should be
implemented which will “promote four essential and interre-
lated goals: candidate quality, voter information, voter partic-
ipation, and equality” (Tolbert and Squire, 2009, p. 4). An
outline for such a system will be presented at the conclusion
of this paper.

WHAT IS A CAUCUS?

Although highly publicized, many people do not understand
what a caucus is, how it differs from a primary, and the ways a
candidate is successful in a caucus. Simply put, caucuses are
“nothing more than a term for a political group or meeting”
(Hull, 2007, p. 4). Lawton (1974) quotes the Honorable T. M.
Cooley, former Chief Justice of Michigan Supreme Court, say-
ing, “Theoretically [a caucus] may be defined as a deliberative
meeting of citizens for consultation with a view to determine
the course of public action” (p. 78). Along a similar vein,
Whitridge (1974) summarizes,  “A caucus, in the political
vocabulary of the United States, is primarily a private meet-
ing of voters holding similar views, held prior to an election,
for the purpose of furthering such views at the election” (p. 3).
Caucuses are found throughout American politics. There are
Republican and Democratic caucuses in Congress that strive
to implement their respective platforms or stands through leg-
islation.  Neighborhood caucuses are held in many states to
select delegates to state conventions. 

Caucuses trace their roots back to the beginning of
American history. They extend back to the days when legis-
latures selected senators, “king caucuses” chose presidential
candidates by pulling from the party elite, and back door deals
in steamy, smoke-filled rooms were the norm (Hull, 2007,
14). It is interesting to note that the word caucus is thought
to originate from a North American Indian word meaning “a
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gathering of the ruling tribal chiefs” (“Iowa Caucus 2008,”
2008, para. 1). Lawton (1974) writes that even if the word
“caucus” cannot be traced to colonial times “certainly the ori-
gin of the system may be traced…in the laws that govern
political action far back of the birth of American govern-
ments” (p. 9).

Caucuses by Congressmen and state legislatures domi-
nated American politics until the 1830s when efforts to hold
precinct caucuses began to take hold (Winebrenner, 1987).
The local caucuses were an attempt to allow all party mem-
bers the opportunity to participate. These efforts were in vain
however, because the caucuses were not regulated by the gov-
ernment. Winebrenner (1987) feels that party bosses (the
“tribal chiefs”) continued to rule even the precinct caucuses
and “it was not until the Progressive Era…that various state
legislatures brought the system under the rule of law” (p. 31)
and more widespread participation outside the party elite took
hold. 

The Iowa caucuses, and caucuses in general, are held in a
variety of locations. In Iowa the site for each precinct caucus
is “determined by the County Chairs of each political party
for all 1,784 precincts” (“Iowa Caucus 2008,” 2008, para. 8).
Although there are efforts to move all of the caucuses to pub-
lic buildings, many caucuses are still held in private homes,
churches, and other buildings large enough to accommodate
the number of voters participating. The site can be both a
detriment and a benefit to those in attendance depending on
location and whether or not the voters feel comfortable in the
particular building where it is held.

DIFFERENCES BETWEEN TYPICAL PRIMARIES AND IOWA

CAUCUSES

Most Americans understand elections in the context of pri-
maries—a system that employs secret ballots, voting booths,
and opportunities to vote throughout the day. According to
Coleman (2008) of the Congressional Research Service
(CRS), the 2008 election witnessed 37 Democratic primaries
and 39 Republican primaries. This means that approximately
73 percent of the Democratic and 76 percent of the
Republican nominating contests are primaries. These num-
bers represent the 50 states and the District of Columbia.
Some territories, such as the Virgin Islands, were excluded
due to their unique contests. With most Americans partici-
pating in primaries, is it any wonder that the majority of
Americans do not understand the abstruse Iowa caucuses?

One of the biggest differences between a caucus and a
primary is the amount of time required to participate. In pri-
mary elections, voters arrive at the polling site, vote, and then
leave. Those voting spend perhaps an hour if the site is busy,
but sometimes as few as ten minutes to cast their vote.
Whereas, in a caucus, voters oftentimes spend up to three
hours just to cast their vote (Hull, 2007). Furthermore, the
caucuses require participants to arrive at a specified time.
Harrop (2008) writes, “In primaries, a voter can show up at

the polls anytime between, say, 8 a.m. and 9 p.m., cast a secret
ballot and go home or to work. Caucuses are run at a set hour.
If you couldn’t show up at an Iowa caucus precinct at 7 p.m.
on Jan. 3 (a Thursday), you couldn’t participate in the
nation’s first presidential contest” (para. 7). Such a time com-
mitment, Hull (2007) points out, usually limits attendees to
party activists and politically or socially motivated voters. If
voters are limited it does not follow Dahl’s (2006) minimum
requirements for an effective democracy including the fact
that “every [eligible voter] must have an equal and effective
opportunity to vote” (p. 9). 

Another intimidating aspect of the caucus system is the
way in which votes are counted. Parker (2008) summarizes,
“Unlike primaries, where machines count the votes, the Iowa
caucuses are intimate and dynamic, with caucus-goers cluster-
ing in schools, town halls, church basements, and private
homes” (para. 10). The luxury of voting in a private booth
without co-workers, friends, religious and community leaders,
and neighbors knowing which candidate one supports is not
typically enjoyed in the Iowa caucuses (except in some
Republican caucuses as discussed below). With peers watch-
ing, residents of Iowa must make a decision—not a private
one, but one witnessed by the community. As a result, “party
leaders have more influence in a caucus setting” (Klonsky,
2008, para. 3). The New York Times Editorial Board com-
ments:

In Iowa, Democratic caucus goers may be reluctant to support
someone who is not popular with their neighbors. They may
not want to disagree in public with their boss, their clients,
their spouses, or their parents or children. In the case of some
jobs — heads of non-partisan civic groups, judges, journalists
— it may not be a good idea to express political views in pub-
lic (“Report from Iowa,” 2008, para. 12).

There is some degree of trepidation on voters’ part and undue
influence by certain community leaders in this style of public
voting because, “The deliberations are public, and that lets
activists bully shy participants into supporting their candi-
date” (Harrop, 2008, para. 8).  

To further convolute matters beyond the realm of ordi-
nary citizens, two sets of rules are employed in the Iowa cau-
cuses depending on which party’s caucus one attends. The
Republican Party caucus rules in Iowa roughly follow the idea
of a primary. Generally there are secret ballots, once a voter
casts his/her vote they can leave, and after the contest is fin-
ished, the votes are tallied up and reported to party head-
quarters (“Iowa Caucuses 101,” 2008, para. 11). The idea of a
secret ballot is not a rule though, as “voting procedures with-
in caucuses are at the discretion of each caucus gathering,
although the Republican state central committee suggests
votes be taken by secret ballot” (Winbrenner, 1987, p. 37,
emphasis added). Whenever a procedural question arises on
which the state party has not taken a stand or there is not a
state law, decisions are decided by a majority vote of those in
attendance at the caucus (Winbrenner, 1987). This structure
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inevitably leads to different rules and procedures in each of
the precincts where caucuses are held, further confusing the
already complex system.

The Democratic side of the contest is quite different. As
stated earlier, the caucuses are a dynamic socio-political
event. They are a “multistage process, with opportunities for
bargaining and politicking at each stage” says Winbrenner
(1987, p. 50). After convening, each candidate is allowed to
have one attendee make a speech on the candidate’s behalf.
Once the speeches have been given, voters show their support
by getting up and walking to an area of the caucus site that
has been designated for the candidate they support, thus
forming what is known as a preference group. Consideration
is likely given to those with disabilities, but realizing that
moving around a crowded room is required, many with dis-
abilities are dissuaded from participating. For this and other
reasons the “Iowa caucuses are an extreme case of putting up
barriers to voting” resulting in the disenfranchisement of
many groups including “Iowans who have difficulty leaving
their homes, hospitals, or nursing homes” (“Report from
Iowa,” 2008, paras. 5, 8). A system that intrinsically discrim-
inate, against segments of the population is certainly not one
which merits a dominant role in any democracy.

When the groups are formed, the supporters for each can-
didate are counted and “the unique Iowa Democratic Party
‘viability’ rule” comes into play (Parker, 2008, para. 24). If a
candidate does not have 15 percent of the voters at the cau-
cus site supporting them, they do not meet the viability
threshold and their supporters are allowed to switch to a dif-
ferent candidate (Parker, 2008). Winbrenner (1987) dissects
what happens next saying, “Politicking increases in intensity
as viable groups seek to proselytize the ‘groupless’ voters in
order to increase the number of county delegates for which
they qualify” (p. 50). Two candidates deemed unviable can
also pool their supporters to become viable. A supporter of
Hillary Clinton during one of the 2008 Iowa Democratic cau-
cuses is quoted as saying, “You hit that floor and work it and
try to get them. It’s like a fun game” (as cited in “Iowa
Caucuses 101,” 2008, para. 13). Only after this are delegates
selected.

Reporting the results of the Democratic Party caucuses is
also unique. A consequence of the viability rule is that those
candidates who did not receive 15 percent of the votes cast
could be reported as receiving no votes, because the votes are
not tabulated until after the preference groups have been
reconstituted and deemed viable (Winebrenner, 1987). Once
viable groups are formed, they weigh the candidates’ support
as it would be at the state and national conventions. The rea-
son this is done, according to Winebrenner (1987), is
“because each county sets the size of its convention, and since
very small counties may hold large conventions, the weight-
ing brings county delegate totals in proportion with their
assigned delegate strength at the state convention” (p. 51).
Winebrenner concedes, “This reporting system undoubtedly

proves confusing to some” (p. 51-52). It was even reported
that “some caucus leaders apparently didn’t understand all the
caucus rules” (Harrop, 2008, para. 2). If the rules are so con-
fusing that even the leadership does not understand them,
there cannot be an “enlightened understanding” and “control
of the agenda” which are criteria for a democratic process
according to Dahl (1981).

As a result of the distinctive caucus rules, voter turnout
is historically lower in caucuses than primary elections. Using
Iowa as an example, Kiely (2008) points out that, up until the
2008 election, “the Iowa caucuses have never attracted more
than 250,000 participants from both parties in a state with 2.9
million residents” (para. 4). In 2008, the turnout was estimat-
ed to be 354,355 people representing 16.3 percent of Iowa’s
population (McDonald, 2008). Of all the caucuses held in the
historical 2008 election, no caucus in the nation had a high-
er turnout than even the least attended primary. Comparing
Iowa and New Hampshire one sees that in the New
Hampshire Primary, turnout was 52.5 percent (see Table 1).
Iowa and New Hampshire hold similar roles in the cycle, yet
Iowa’s participation rate pales in comparison to the New
Hampshire primary which also holds a “lead-off” status.
Although the Iowa caucuses saw the highest turnout of the
caucus states, it still had lower voter turnout than all of the
states with primary elections. How can a state claim to be the
nation’s political test market when only a small minority of its
citizens participates in the contest? With such a small number
of voters participating, a candidate only needs to motivate a
small number of citizens to win. 

HOW CANDIDATES ARE SUCCESSFUL IN THE IOWA CAUCUSES

Usually, the most successful campaigns are also the most
organized. To be successful a candidate must have an exten-
sive grassroots campaign. Steve Hildebrand of the Obama
campaign said, “We were the earliest to staff up and
open…the first 6 states we staffed were caucus states. That
was a strategic decision” (as cited in Simon, 2008a, para 7).
The result was apparent as 7 states employed caucuses on
Super Tuesday and Obama won all 7 (Simon, 2008a, para 10).
Voters must be motivated enough to attend the caucuses
when they know it may take several hours. In its summary of
the Iowa caucuses CNN writes, “The arcane rules governing
[the]…Iowa Democratic caucuses will test even the most
organized campaign” (“Iowa Caucuses 101,” 2008, para. 1). 

Recognizing that such a high degree of organization is
required, candidates respond in various ways. Mitt Romney
spent a year fine-tuning his Iowa Caucus “turnout machine”
(Kiely, 2008, para. 16). Senator Barrack Obama’s campaign
had precinct captains assemble child care and rides for its sup-
porters (Kiely, 2008, para. 16). Not to be outdone, Senator
Hillary Clinton featured a link on her website offering a how-
to video taught by her husband, former president Bill Clinton
(Kiely, 2008, para. 18). Other campaigns too, had extensive
networks to organize their supporters because, as Kiely (2008)
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says, “Determining the next leader of the free world may
come down to mastering these details: Finding babysitters for
potential voters. Having backup transportation for an ice
storm. Getting the right snacks” (para. 1). Some commenta-
tors credit Senator Clinton’s loss in Iowa, and other subse-
quent losses in states that held caucuses, to lack of organiza-
tion. Jackie Calmes (2008) of the Wall Street Journal writes: 

The Clintons were unfamiliar with caucuses…They consid-
ered them less democratic than primaries, where turnout is
greater and voters quickly cast secret ballots. Caucuses, by
contrast, are long meetings—discouraging those with work,
child-care or health conflicts—where votes are made in the
open. Plus, in Iowa especially, Democratic caucuses were
dominated by grass-roots activists…When the Clinton cam-
paign began organizing in Iowa, the volunteer-strong Obama
network had already mobilized supporters statewide (paras.
30-33).

Led by his superior organization, Senator Obama walked away
from Iowa with an upset victory over Senator Clinton.

Presidential candidates also understand the importance
of getting out and meeting Iowans in an attempt to persuade
them to sacrifice an entire night just to vote. A precinct chair
named Tina Kastendidck, who met every candidate in the
2008 presidential election except Senator John McCain, said,
“Meeting the candidate gives you a firsthand personality
check” (as cited in Parker, 2008, para. 12). Candidates zigzag
across the state spending valuable time and resources to meet
voters because as Tom Vilsak points out, “In Iowa it is not the
message; it is the relationship” (as cited in Simon, 2008b,
para. 16). Mitt Romney’s son purchased an RV and visited all
99 counties in Iowa (Johnson, 2007, para. 3). John Edwards
himself toured all of the 99 counties in Iowa (Thomas and
Wolfe, 2007, para. 6). Senator Obama visited Iowa 44 times
in 86 days leading up to the caucuses (Appleman, 2008, para.
1). The other presidential candidates, except Senator John
McCain who arguably skipped the caucuses to focus on New
Hampshire’s primary, dedicated large amounts of time and
attention to Iowa. 

Realizing that reaching all the voters in a state even as
small as Iowa would prove impossible, candidates also spend
large amounts of money. By November 2007, Obama had
spent between 5 and 6 million dollars and Clinton had spent
3 to 4 million dollars in Iowa (Thomas and Wolffe, 2007).
That money went to fund advertising, signs, and commercials.
In addition, the money was spent on 25 field offices in
Clinton’s case and 33 field offices in Obama’s campaign
(Thomas and Wolffe, 2007, para. 7). David Plouffe com-
ments, “Front and center for all our decisions on spending
money and time was: Would it help us win Iowa?” (as cited in
Simon, 2008b, para. 5). These offices were staffed to help
with the all important get-out-the-vote.

IOWA ELECTORATE

Each state in the United States has a unique electorate which
affects the way its citizens vote, and Iowa is no exception. To
be successful, candidates must not only go out and meet the
voters, they must also respond to the distinctive issues that are
important to each state’s respective electorate. Iowa is a large-
ly homogenous and agricultural based state. According the
United States Census Bureau, 94.6 percent of the residents in
Iowa are white persons, 2.5 percent are black persons, 0.4 per-
cent are American Indian and Alaska Native persons, and 1.6
percent are Native Hawaiian and other Pacific Islander
(“Iowa,” 2008). Contrast this with the U.S. Census Bureau’s
(2008) estimates for the United States as a whole: 80.1 per-
cent of the population is white persons, 12.8 percent is black
persons, 1.0 percent is American Indian and Alaskan Native
persons, 4.4 percent is Asian persons, and 0.2 percent is
Native Hawaiian and other Pacific Islander. In short, as John
Haskell, an associate professor of political science at Duke
University, says, “Iowa is not a representative state in terms of
ethnicity, race, economics, or almost anything else. So an
important decision as to who will be the next president is
made in a state that is not representative at all of the country”
(as cited by White, 2000, para. 12). 

Besides race, agriculture plays a prominent role in Iowa’s
economy. In Iowa, 88 percent of land area is farms (“Iowa: at
a Glance,” 2008). Iowa led the nation in the production of
eggs, pork, soy beans, and corn (Kiely, 2008). Approximately
19 percent of the nation’s corn and 16 percent of the nation’s
soy beans are produced in Iowa (“Iowa: at a Glance,” 2008).
The sum of all this brings Iowa’s estimated agricultural exports
to $4.02 billion, placing it second in the nation. According to
census statistics, only 4.4 percent of Iowa’s work force is
employed by agriculture, forestry, fishing and hunting, and
mining (“Profile of Selected”, 2000). Yet Charles Evans, the
president of the Federal Reserve Bank of Chicago, points out
“Agricultural ties in Iowa permeate transportation and manu-
facturing as well as financial and business services...
Agriculture’s reach literally spreads across the state” (“Fed
Chief”, 2009, paras. 16, 17). Research scientists David
Swenson and Liesl Eathington from Iowa State University
found that 24.3 percent of Iowa’s domestic product comes
from agriculture and related industries leading Swenson to
conclude, “Agriculture and the industries, that are linked to
agriculture are important to the Iowa economy…a substantial
portion of Iowa is and will remain highly dependent on agri-
culture” (“New Report,” 2003, paras. 1,2). 

Those who attend the Iowa caucuses represent atypical
cross segments of Iowa just as Iowa represents an atypical cross
segment of the United States. Using the 2008 election as a
barometer, due to the fact that it saw the highest turnout in
history, those who attend the caucuses can be analyzed.
According to the New York Times, 60 percent of those who
attended the Republican caucuses responded that they were
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Evangelical or Born-Again Christian in exit polling (“Iowa
Caucus Results,” 2008). Additionally, some 67 percent said
that it matters if a candidate shares their religious beliefs. In
the same exit polling, 88 percent of Republican caucus par-
ticipants described themselves as very or somewhat conserva-
tive. Furthermore, 86 percent of voters in the Republican cau-
cuses were registered Republicans and 99 percent were white
persons in MSNBC polling (“2008 Primary results-exit polls:
Iowa-Republicans,” 2008). In other words, those who attend
are generally more conservative and more religious than the
average Iowa voter. Also, racial diversity is almost nonexist-
ent with 99 percent of participants being white persons.

The Democratic caucuses experience similar extremes.
In a MSNBC exit poll, 54 percent of caucus-goers described
themselves as very or somewhat liberal and 76 percent were
registered Democrats (“2008 Primary results-exit polls: Iowa-
Democrats,” 2008). Finally, 93 percent of the Democratic
caucus participants identified themselves as white in the same
MSNBC polling. It is interesting to note that while those vot-
ing in the caucuses identify themselves by a large majority as
members of the respective parties whose caucus they are
attending, almost 40 percent of the population of Iowa, as a
whole, have no party identification (Kiely, 2008). Clearly the
politically motivated and partisan voters make up the core of
caucus-goers.

These extremes become even starker when compared to
New Hampshire, which is also an overwhelmingly white state
but employs a primary rather than a caucus. New Hampshire
has a higher percentage of white citizens than Iowa; 95.6 per-
cent compared to 94.6 percent (New Hampshire, 2009). Yet,
in the Republican New Hampshire primary a higher percent-
age of non-whites participated than in the Iowa caucuses. In
the primary, 96 percent of participants were white compared
with 99 percent in the Iowa caucuses (2008 Primary results-
exit polls: New Hampshire-Republicans). On the Democratic
side, primary participants were roughly the same as caucus
goers in their identification as very or somewhat liberal, but
in the New Hampshire primary only 52 percent were regis-
tered Democrats compared to the 76 percent in the caucuses
(2008 Primary results- exit polls: New Hampshire-
Democrats). 

The attention received and the media circus that sur-
rounds this obscure state in the middle of the United States is
obvious, but it seems perplexing given that Iowa’s greatest
diversity exists among cows, sheep, and other animals rather
than the people who participate in the caucuses; a state where
there are about 5.5 hogs for every person (Kiely , 2002). This
is not to say that agrarian states are not important but the
question naturally arises, “Why is Iowa more important, than
the other small agricultural states or more important than
other larger, diverse states?” In a Newsweek article, Thomas
and Wolffe (2007) point out the following:

Iowa is an odd place to anoint as kingmaker (or kingbreaker)
in the race for presidential nominations. True, it is just about

in the center of the country, the classic ‘heartland,’ and it is
fairly well balanced between liberals and conservatives. But it
is notably older and whiter than the rest of the country, and
its voters sometimes demand a level of pandering that is
embarrassing even to politicians who know little shame. Its
baroque caucus system is not very democratic: only one in 29
Iowans brave the cold to vote (para. 4).

RESPONDING TO THE IOWA ELECTORATE

Candidates respond to the unique electorate of Iowa despite
its historic low voter participation, uniform ethnicity, and
baroque rules quite plainly because Iowa is first. “With only a
small percentage of the population of a small state participat-
ing in them, the caucuses become the focus of the political
world because of the way they set expectations for the early
phase of the nominating season” (Rutenberg, 2008, para. 13).
It is understood that a good showing in the caucuses increas-
es fundraising, positive media attention, and momentum, but
candidates know that a bad showing in Iowa could “crush
the…aspirations of White House wannabes” (Parker, 2008,
para. 8). It is well understood that “all the candidates know
the history of Iowa as a graveyard for front runners and a
launching pad for long shots” (Thomas and Wolffe, 2007,
para. 8).

Pandering occurs in every state’s nominating contest but
it is especially apparent when it comes to Iowa farms. Farm
subsidies are a highly contested issue especially for candidates
running for president. Even international press recognizes this
issue. BBC News noticed the politicking by candidates saying,
“Iowa is a largely agricultural state and candidates rarely voice
opposition to farm subsidies” (“US election 2008: Iowa,”
2008, para. 7). Thomas and Wolffe (2007) write:

Iowans have learned how to ‘farm the government,’ as they
say. The Hawkeyes stand first among 50 states in overall farm
subsidies. [Former Governor] Vilsack insists the caucuses play
no role in this largesse, that Iowa’s congressional delegation
delivers the goods, but presidential candidates pander anyway.
John McCain, Clinton, Fred Thompson all opposed subsidies
for ethanol, the fuel made from corn, at some point in their
Senate careers, but as presidential hopefuls, they are all at
least vaguely pro-ethanol—citing, of course, the need for
energy independence to protect national security (para. 13).

Campaigning in Iowa in 1999, Senator McCain was quoted as
saying, “Ethanol is not worth it. It does not help the con-
sumer. Those ethanol subsidies should be phased out” (as
cited in Murray, 2007, para. 11). Contrast that when McCain
in 2007 said, “We need energy independence…and obvious-
ly ethanol is a big part of that equation” (as cited in Murray,
2007, para. 12). Mitt Romney too was accused of switching
views on subsidies. In his 1994 campaign for U.S. Senate he
called for reductions in farm subsidies, but during his presi-
dential campaign he recounted and said that reductions in
subsidies would be unwise in the current political climate
with Europeans continuing to subsidize their farms
(Henderson, 2007, paras. 2,4). The Environmental Working
Group, a non-profit organization that monitors subsidies, esti-
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mated the total of United States Department of Agriculture
subsidies from 1995-2006 in Iowa as being $15,991,000,000
(“Iowa, 1995-2006,” 2008). That ends up being roughly
$5,362 spent per citizen using 2006 U.S. Census Bureau pop-
ulation estimates for Iowa. Dahl (1981) writes, “It seems obvi-
ous that persons who can influence the government are like-
ly to use their influence in order to gain advantages or bene-
fits of some kind” (p. 380). Does Iowa use its influence as first
in the nation to gain advantages? It seems unreasonable that
the five representatives and two senators from Iowa are able
to realistically achieve such astounding success in getting fed-
eral money themselves. Although some of the developing
views of candidates can simply represent a change in opinion
that occurred over time or a growth of understanding, the fact
that the candidates pander to voters is indisputable and it
goes without saying that presidential candidates clearly do
their best to appeal to the Iowa farm vote as they would pan-
der to the large retired population in Florida or the religious
population along the Bible Belt if those states happened to be
first. Returning again to Dahl (1981), one must remember
that, if an election gives “more favorable treatment to the
demands of some citizens than to the demands of others,”
then the system is “undemocratic and unfair” (p. 380). 

Besides funding for agriculture the Iowa economy bene-
fits greatly from the exposure of the Iowa caucuses. Shawn
Roland from the Iowa Department of Economic
Development says, “There’s the simple fact that the caucus
draws a ton of people to come here, and spend money here,
that wouldn’t otherwise do so” (as cited in Mehta and
Huffstutter, 2008, para. 6). With the focus of the candidates
comes the focus of the media. So, in addition to the millions
of dollars spent by candidates as outlined previously, the cau-
cuses bring in other people who will stay in hotels, eat in
restaurants, and buy things in Iowa.  Iowa’s state economist
until 2001, Harvey Siegelman, comments on the fact that
total money spent in Iowa does not give the full picture of the
economic boon to the state as a result of the caucuses saying,
“Iowa’s issues and strengths are highlighted on a national plat-
form every four years, which is the kind of publicity no state
could afford to buy…That’s the true benefit to this state and
our economy” (as cited in Mehta and Huffstutter, 2008, para.
22).  Other states unfortunately do not have the luxury of
having their economic interests highlighted to such a degree
as Iowa’s economy is. It is the type of publicity, as Mehta and
Huffstutter in the previous quote say, no state could afford to
buy.

DOES WINNING THE IOWA CAUCUSES MATTER?

In the end, even if presidential candidates do spend time and
money, even if they do pander to the voters in Iowa, even if
they plan and organize far in advance to prepare for the cau-
cuses, if they do not get elected then it would all be for naught
and presidential hopefuls would eventually begin to bypass
Iowa. Yet, the fact that presidential candidates do all of that

leads one to believe that it does matter. Presidential candi-
dates would spend their time and resources in more important
areas and on more important contests. Dennis Goldford of
Iowa’s Drake University said, “The Caucuses don’t pick pres-
idents, but they do reveal unexpected strengths and weak-
nesses of presidential candidates” (as cited by Parker, 2008,
para. 3). One Iowan seemed to think along similar lines say-
ing, “As Iowa goes, the nation doesn’t go” (as cited by
Thomas and Wolffe, 2007, para. 16). Again, one must return
to the facts to decide whether or not these opinions are true.
In reality, the Iowa caucuses were able to predict the party
nominees 60 percent of the time, “which is why many presi-
dential candidates spend so many months traveling those
long, lonely roads” (Thomas and Wolffe, 2007, para. 16). Hull
writes about the weight the caucuses hold saying, “Jimmy
Carter. Gary Hart. Dick Gephardt. George Herbert Walker
Bush. Ever heard of them? It’s more than possible that if it
hadn’t been for the Iowa caucuses, the answer would be no”
(Hull, 2007, 16). One might add the name Barack Obama to
that list as well.

Winbrenner (1987) argues that the Iowa Caucuses are all
about perception and media-hype. He writes:

Representative or not, the Iowa caucuses have become an
important part of the presidential nominating game. It mat-
ters little that Iowa is not a microcosm of the United States or
that the “results” of the precinct caucuses suffer problems of
validity and reliability. The name of the presidential nomi-
nating game is perception, and the reality of the Iowa caucus-
es has long been replaced by the media perception of them. It
is not the caucuses per se but the media report of the event
that shapes the presidential selection process (p. 165).

The often used titles given to candidates such as front-runner,
underdog, favorite, dark horse, and other names affect the
acuity of the results come caucus night. For example, if a can-
didate is predicted not to perform well in the caucuses and
then finishes a surprising second, this could actually be per-
ceived as a victory for that candidate. In fact this actually hap-
pened in the 1976 presidential election with a man by the
name of Jimmy Carter. Before the 1976 Iowa caucuses, Carter
was a relatively unknown southern governor running for pres-
ident and most voters had only ephemeral contact with his
name let alone him as a person. In March of 1975, Carter
made a bold move and met with four or five people to prepare
for the 1976 campaign (Glover, 1988). Starting a campaign
this early was unheard of. Despite advice otherwise, Carter
started “intense campaigning in living rooms and cof-
feeshops” throughout Iowa (Glover, 1988, para. 26). In the
end, Carter finished second to the “uncommitted” vote with
28 percent of the vote to 37 percent for uncommitted (“Iowa
Caucus History,” 2007, para. 8). The result of his unexpected
finish above every other candidate in the Iowa caucuses led to
a surge in publicity that propelled this unknown politician to
his party’s nomination and eventually the presidency.
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Yet for every Jimmy Carter there is a person deemed a
frontrunner whose campaign unravels after a poor showing in
Iowa. Hillary Clinton had the unfortunate experience of
being one of those candidates. Clinton “presented herself as
the front-runner for the Democratic presidential nomination”
months before the Iowa caucuses began (Nagourney, 2008,
para. 2). She underestimated the need to organize and create
a strong grass roots campaign in Iowa. Clinton finished a sur-
prising third place with 29.5 percent of the vote with Obama
winning 37.6 percent and Edwards 29.8 percent (Nagourney,
2008). The 2008 election can be compared to a sprinting race
due to the compressed primary calendar that saw states clam-
oring for earlier positions and greater attention. A stumble at
the start of the race leaves the sprinter little time to make up
the lost ground because of the short distance. This happened
in the 2008 election. Although Clinton was able to secure a
victory in the subsequent New Hampshire primary, she was
not able to secure the nomination in the end and a large part
of that can be attributed to her “stumble” at the start of the
race. Obama said, “If I win the Iowa caucus, I can get the
nomination,” showing the importance of the event (as cited
in Simon, 2008b, para. 4). In such a climate, a good start
becomes even more important and Iowa gains that much
more clout. This is worrisome considering the previously
established facts about the Iowa caucuses and caucus goers. 

The history of the Iowa caucuses is replete with examples
of the sway the contest holds and how the media interpreta-
tions affect the true outcome of the contest. In analyzing the
event, Hull (2007) writes, “There is little doubt about the
remarkable surges of momentum enjoyed by Iowa’s upset win-
ners” (p. 24). The 2004 democratic caucus winner, John
Kerry, saw his national support more than quadruple from 7
percent to 29 percent after his first place showing (Hull,
2007). Kerry won the caucuses by a mere 6 percentage points
over John Edwards but that led to him securing the nomina-
tion (“Iowa Caucus History,” 2007, para. 1). Mitt Romney
was, for many months, considered the front-runner in Iowa,
but a late surge by Mike Huckabee resulted in a loss for
Romney in Iowa and a subsequent disappointing second place
finish by Romney in the New Hampshire primary. Romney
had been polling strongly in New Hampshire up until his loss
in Iowa. In the 1980 Republican Caucuses, George H.W.
Bush beat Ronald Reagan by only a couple of thousand votes,
yet the media reported differently. The Washington Post wrote
that Bush had “established himself…as a serious challenger to
Ronald Reagan” (as quoted by Winebrenner, 1987, p. 110).
Hull (2007) concludes, “It is clear that Bush’s win in Iowa was
a media victory. He exceeded media expectations and reaped
the publicity” (Winebrenner, 1987, p. 111). Hull (2007)
quotes David Yepson, a Des Moines Register political analyst,
as saying, “Iowa was credited with giving Bush an early boost”
(p. 18). Although Bush did not end up winning the nomina-
tion in 1980, his success was enough for him to be chosen as
vice president under Reagan and eventually the nominee and

president in 1988. In 1972, George McGovern campaigned
heavily in Iowa and finished a strong second in the caucuses.
The momentum and attention gained from this strong show-
ing helped McGovern win his party’s nomination (Parker,
2008). Kiely (2008) writes that “since 1972 no candidate who
has finished worse than third [in the Iowa caucuses] has gone
on to win a major-party nomination” (para. 11), this being
written before John McCain secured the Republican nomina-
tion—he finished fourth by a few hundred votes (Nagourney,
2008). These examples show indisputable proof of the influ-
ence of the caucuses.

HOW IOWA BECAME FIRST

It is obvious that Iowa elicits great attention by presidential
candidates and the media, so the question that naturally fol-
lows is how Iowa came into this role as the lead-off state in
the presidential nominating contest. Hull (2008) in a
Washington Times article said, “Iowa became the first-in-the-
nation contest, believe it or not, by accident” (para. 3).
Koerner (2004) expresses similar sentiments saying, “Iowa’s
electoral prominence started as fluke” (para. 2). In 1846,
when Iowa joined the union, the states’ political parties
decided upon a caucus and convention system (Winebrenner,
1987). The caucuses were originally unheralded local events
that were held in March or April (Parker, 2008). Iowa held its
only presidential primary on April 10, 1916 to disastrous
results. Not a single major presidential candidate appeared in
the primary and it cost the state $122,000 (Winebrenner,
1987, 33-34). Iowa quickly reverted back to the caucuses
which remained roughly unchanged until 1968.

After the 1968 election reforms began to take place that
led to Iowa gaining the status of “first-in-the-nation.” The
1968 Democratic primary was an especially tumultuous one.
The Democratic National Convention was held in Chicago
and it was met with anti-war demonstrators who staged
protests throughout the streets in opposition to the Vietnam
War. Hubert Humphrey arrived in Chicago “with the nomi-
nation virtually sewn up” (“Brief History,” 1997, para. 9).
However there was an effort at the convention by delegations
of 15 states to “unseat Humphrey’s delegates and seat anti-
Vietnam delegates” (“Brief History,” 1997, para. 12).
Humphrey was the establishment candidate and had the sup-
port of the party bosses, the biggest being the unpopular
President Johnson. This inside advantage allowed Humphrey
to rebuff each of the attempts to remove his supporters’ cre-
dentials (“Brief History,” 1997, para. 12). Humphrey went on
to win the nomination, but lose the election. The Democratic
Party recognized the damage that had been done when the
average citizen felt alienated by the process that chose their
candidate.

In response to the 1968 election, Democrats began to
enact reforms to the party’s nominating process. A commis-
sion known as the McGovern-Frasier Commission was estab-
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lished to change the rules and broaden the nominating
process to include the “rank-and-file” members of the party
(Hull, 2007, p. 15). Interestingly the McGovern in the com-
mission was the same McGovern who finished a strong sec-
ond in the Iowa’s 1972 caucuses. One of the reforms that
resulted was a clause “requiring 30 days between party func-
tions (precinct caucuses, county conventions, congressional
district conventions, the state statutory convention, the state
presidential convention, and the national convention)”
(Winebrenner, 1987, p. 38). This clause came as a result of
the decision to “hold separate district and state conventions
and to require proportional representation” (Winebrenner,
1987, p. 38). The 30 days “arose from practical rather than
philosophical considerations” to allow the local parties the
time needed to deal with the paperwork, printing of ballots,
and other logistical support needed to hold an election
(Winebrenner, 1987, p. 38). The 1972 Democratic National
Convention was set for July 9. Under the reforms, if Iowa was
to comply but also keep its beloved caucus system, the latest
it could hold its precinct caucuses was January 24 (Hull,
2008). Thus, in the 1972 election, the Iowa Democratic party
preempted New Hampshire, the traditional lead-off state in
the nominating process, and became the first event in the
election. The Iowa Republicans realized the attention that
the Democratic side experienced going first and by the 1976
election the state Republican party moved their caucuses to
the same day as the Democrats (Winebrenner, 1987). The
state central committee of each party actually sets the date of
their respective caucuses but since 1976 both have held their
caucuses on the same date. Winbrenner (1987) writes, “The
principal motivation for the unusual example of party coop-
eration in Iowa is to gain maximum media exposure” (1987,
p. 35).

MAINTAINING FIRST-IN-THE-NATION STATUS

The leaders of Iowa worked to ensure that the state’s status in
the presidential nominating process would not be threatened.
After gaining this premier position and receiving the atten-
tion of all major presidential candidates, Iowa Election Law
was amended to include:

Delegates to county conventions of political parties and party
committee members shall be elected at precinct caucuses held
no later than the fourth Monday in February of each even-
numbered year. The date shall be at least eight days earlier
than the scheduled date for any meeting, caucus or primary
which constitutes the first determining stage of the presiden-
tial nominating process in any other state, territory or any
other group which has the authority to select delegates in the
presidential nomination (Iowa, Code: 1985, sec. 43.4).

This law dictates to the rest of the nation the starting order of
states in the nominating process of presidents will always
begin with Iowa. For the thirtieth most populous state in the
nation this does seem a bit presumptuous.

Other states pining for the attention lavished on Iowa
attempted to wrest control from the state to more favorably
benefit their own. In a sense, state parties aimed to do what
the Iowa state law establishes, an early nominating date. In
1988 “Iowa withstood the challenges to its first-in-the-nation
status by Michigan, Hawaii, and Kansas, and later super
Tuesday states, and emerged stronger than ever” (Hull, 2007,
p. 20). The jockeying for preferential position continues to
the present. Most recently, Florida and Michigan moved their
contests before the February 5 deadline set by the national
parties and were penalized as a result. Originally, the
Democratic party vowed to not seat the delegations from
either state. The Republican party penalized the states by tak-
ing away half of their delegates (Zarrella and Oppmann, 2008,
para. 20). The Democrats eventually followed the
Republicans and counted each of the delegates from
Michigan and Florida as having one-half of a vote. 

The national political parties allow Iowa’s continued
position as lead-off state by punishing states for moving their
contests earlier allowing for a systemic bias in the nominating
process to be maintained. The Republican National
Committee rule 15.b section 1.i says: 

No presidential primary, caucus, convention, or other meet-
ing may be held for the purpose of voting for a presidential
candidate and/or selecting delegates or alternate delegates to
the national convention, prior to the first Tuesday of February
in the year in which the national convention is held (2008). 

If a state violates the preceding rule, rule number 16 section
a.1 establishes the consequence, “If a state or a state party vio-
lates the Rules of the Republican Party relating to the timing
of the selection process resulting in the election of delegates
to the national convention…that state shall be reduced by
fifty percent” (2008). The Democratic party’s Delegate
Selection Rule 11 section A says, “No meetings, caucuses,
conventions or primaries which constitute the first determin-
ing stage in the presidential nomination process (the day of
the primary in primary states, and the date of the first tier cau-
cus in caucus states) may be held prior to the first Tuesday in
February” (adopted 2006). An exception for Iowa is made
later in that rule (Delegate Selection Rule 11.A). Exemptions
from the Democratic rule were also made for New Hampshire,
Nevada, and South Carolina in 2008. These states were
added “to reflect the Party’s rich racial, regional, and eco-
nomic diversity…[and] to engage a broader range of people to
talk about a wider variety of issues” (“Highlights of the 2008
Rules,” 2006, paras. 3-4). In effect, the Democratic and
Republican parties’ rules prevent any state from leapfrogging
Iowa by imposing sanctions on the states that attempt to go
earlier. These rules and the strong-arm enforcement of them
by the national parties leave states little recourse to change
the status quo until the rules are changed. 
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CONCLUSION

The current presidential nominating process with Iowa being
the lead-off state is highly flawed. However, in creating a new
nominating process, one must be careful not to change the
process for the sake of change. Coleman (2008) of the
Congressional Research Service discusses the frustration
often felt after elections: 

Complaints about the nominating process usually peak just
after the election season has concluded…In this climate pro-
posed changes tend to address the perceived problems recent-
ly encountered. The long-term implications of such adjust-
ments often receive less debate. Notably, a victory in the gen-
eral election often tempers the views of party activists who
criticized the process in the spring and summer (p. 8).

The research here has attempted to put the Iowa Caucuses in
a historical context and address the issues that arise over and
over again with Iowa being first, rather than simply address
the problems of the most recent election. In this context it is
evident that the flaws in the nominating system are not a
coincidence of a single election season but are inherent in the
system itself. Thus changes must be made. It has been demon-
strated that the Iowa caucuses are sparsely attended and usu-
ally only by the socially or politically motivated; they repre-
sent the extremes of both parties with highly conservative
voters participating in the Republican caucuses and highly
liberal voters in the Democratic caucuses; and that the Iowa
caucuses were never actually designed to be the first event in
the nominating process. It is reasonable to question the valid-
ity of an institution which came about because of an oversight
and lack of foresight, which is why any changes made to the
system must be analyzed with a strong view of future ramifi-
cations. Geipel (2000) is especially critical when it comes to
Iowa, commenting:

The inaccuracy of the Iowa barometer could be forgiven if the
three great myths of the caucuses stood up to examination.
First, we are led to believe, Iowa is a great political test mar-
ket: a cross-section of Americans well suited to choosing a
nominee. Second, Iowans are the nation’s political control
group…Third, Iowa is the poor candidate’s heaven, a place
where an aspiring president willing to sleep in private homes
and eat in lots of diners can rise to the top. Those three myths
are not just flawed, they are dead-wrong (paras. 4-5).

Winebrenner (1987) argues that “Iowa has contributed to the
trivialization of the nominating process… [and] the
American public deserves better” (p. 169). Iowa also con-
tributes to front-loading because other states are envious of
the position Iowa holds (Winebrenner, 1987). There are
many opponents of the idea of front loading including former
Senator Bill Brock of Tennessee saying “a central argument
against front loading…is that the more than 20 states that
had no effective say in the two parties nomination contests
should not be, for all intents and purposes, disenfranchised”
(as cited by Germond and Witcover, 2000, para. 9). 

Many solutions have been offered to remedy the process
for nominating presidential candidates. One must weigh these
alternatives in light of the four goals as outlined by Tolbert
and Squire (2009): candidate quality, voter information,
voter participation, and equality (p. 4). Among the ideas put
forth include rotating regional primaries, national primaries;
or recent reforms allowing other states to move their contests,
such as Nevada and South Carolina in order to gain geo-
graphic and ethnic diversity. Regional and national primaries
run the risk of being dominated solely by large states.
Furthermore, they eliminate the advantage of sequential con-
tests which “allows voters in early nominating events to cre-
ate information for voters in later states” and thus provides to
higher candidate quality due to informed voters (Tolbert and
Squire, 2009, p. 4). The idea of allowing Nevada and South
Carolina to have early contests is also flawed as Iowa and New
Hampshire still maintain their lead-off role and all that is
associated with that. 

Perhaps a radical new approach should be implemented.
The nominating process could be positively reformed by bas-
ing the order of states on the turnout rate during the previous
presidential election using voting eligible population percent-
age numbers. In other words, the states with the highest voter
turnout will subsequently hold their contests first in the next
election cycle. The five states with the highest turnout from
the 2008 election were, in descending order, New Hampshire,
California, Ohio, Oregon, and Vermont (see table 1). These
states represent great diversity in terms of size, geography, and
demographic makeup. More importantly, the states would not
have an absolute hold on the pre-eminent status of going first.
Every state in the union, regardless of population or geo-
graphic location would have an equal opportunity to hold the
first-in-the-nation role. Such a system would also promote
participation because, as states compete to gain an earlier vot-
ing date, they will push for increased turnout. Keeping the
sequential voting system would also continue to provide the
benefits of producing quality candidates and informed voters.
Thus the four outlined goals will be met.

The dates of the earliest contests should also be pushed
back. Mayer argues, “With nominations determined regularly
by early March under the current system, presidential candi-
dates must begin campaigning for the general election half a
year earlier than in the past, requiring the candidates to raise
a great deal of additional campaign money, particularly for tel-
evision ads” (quoted in Tolbert and Squire, 2009, 5).
Accordingly, Mayer proposes that no contest be allowed prior
to the third Tuesday in March. Using the third Tuesday in
March as a benchmark, states would be placed in groups of
five determined by voter turnout. The five states with the
highest turnout could place their contests as early as the third
Tuesday in March. The next five states would be allowed to
schedule their contests one week later and so on with all the
states and territories until all have had an opportunity to vote.
States would have the option of delaying their contests past
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their allotted week, but they would be barred from leapfrog-
ging in front of their specified date. Such a system creates
incentives for voter participation, ends nepotism and
favoritism to particular states, and allows for diversity—and
thus would be a much better system than the current nomi-
nating process with Iowa at the lead. Not to say that it would
be a perfect system, as all have flaws, but it would represent a
marked improvement over the current system employed to
elect presidents. 
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Guns as a Crime Deterrent: Does the
Issuance of Concealed Carry Permits Reduce
Crime?
Michael Hock

This paper examines the impact concealed carry laws have on crime in the United States. First, it examines
the history of guns in the U.S., specifically the second amendment, and the laws enacted since the 1960’s
which have changed the way guns are purchased. Then it discusses the arguments for and against allowing
law abiding citizens to carry concealed weapons through the issuance of concealed carry permits. Lastly, the
paper presents several studies which have been done on the impact of concealed carry permits on crime, and
then concludes that based on the research that has been done up to this point, the issuance of concealed carry
permits results in a reduction of crime.  

INTRODUCTION

On February 12, 2007 Sulejman Talovic, an 18-year-
old Bosnian refugee armed with a shotgun and a .38
caliber pistol, walked into the Trolley Square Mall in

Salt Lake City, Utah and began firing on shoppers. Talovic
killed 5 people before being shot dead by police (Reavy &
Winslow, 2007).

Two months later on April 16, 2007, 23-year-old Seung-
Hui Cho committed the deadliest public shooting in
American history on the campus of Virginia Tech University
in Blacksburg VA. Cho shot his first victims near a dormitory
around 7:15 am. Over the course of the next two and a half
hours Cho killed another 29 people before committing sui-
cide (Hauser & O’Connor, 2008).

Tragic events like the two mentioned above beg the
question, what could have been done in preventing this type
of crime? Many people, including Stacy Hanson, a survivor of
the Trolley Square shooting, believe the solution lies in
implementing harsher gun laws. Months after the shooting
Hanson told the Deseret Morning News, “No one can tell me
we don’t need to change our gun laws…. It’s obvious there
needs to be stronger gun laws, not only in this state, but in
this country. It’s gotta happen today. It’s gotta happen now in
a strong way” (Reavy, 2007).

Others including John R. Lott, former chief economist of
the United States Sentencing Commission, and Gary Kleck,
a criminologist at Florida State University, argue that while
these instances involving guns are tragic, regulating guns is
not the answer. Lott (2003) and Kleck (2007) both believe
that when owned by law abiding citizens, guns are an excel-

lent means of personal protection and an effective crime
deterrent.

In the last 30 years, 38 states have enacted laws which
grant law abiding citizens the right to apply for a permit to
carry a loaded concealed weapon on their person in public.
This paper will analyze the history of gun policy in the United
States, the arguments for and against concealed carry
weapons, and the impact concealed carry weapons have on
crime.  

HISTORY OF GUNS IN THE UNITED STATES

SECOND AMENDMENT

In 1791, James Madison introduced ten constitutional
amendments, known as the Bill of Rights. Among the amend-
ments is the right for citizens of the United States to keep and
bear arms. The Second Amendment of the Constitution
states, “A well regulated Militia, being necessary to the secu-
rity of a free state, the right of the people to keep and bear
Arms, shall not be infringed” (The Constitution of the
United States, 2005). 

The adoption of the Second Amendment by the first U.S.
Congress is the source of much debate in American politics
today. The debate centers on whether the Second Amendment
grants the right to bear arms to individuals, or if the right to
bear arms is granted only to members of the militia. 

In order to understand this debate it is important to
understand the reasons behind establishing a militia. The
founding fathers were reluctant to establish a national mili-
tary for fear that doing so would lead to an eventual military
dictatorship; however, they recognized that some mechanism
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needed to be in place in case of an attack from a foreign
enemy. As a compromise the framers of the Constitution
determined that the best way to protect themselves without
creating a national military would be the use of militia.  A
militia is a body of citizens organized for military service
(Merriam-Webster Online, 2005). Each member of the mili-
tia was responsible for owning and maintaining his own gun
(Schmittroth et al., 2003).

Many Americans believe that the references made in the
Second Amendment to a “well regulated militia, being nec-
essary to the security of a free state” gives the states, not the
individual, the right to maintain well-regulated militia. This
interpretation is based on the principal of collective rights,
rather than individual rights. Collective rights advocates
believe that the phrase “the right of the people to keep and
bear Arms, shall not be infringed” is in reference to allowing
the militia, who serve the people, to bear arms, not a guaran-
tee that all citizens have the right to individually bear arms.
Collective rights advocates point to the National Guard as
the modern version of the militia. Like the militia in colonial
times the National Guard protects citizens, therefore, the
individual citizens do not need guns. 

However, there are other Americans who disagree with
the collective rights interpretation. Instead they believe that
the Second Amendment is an individual right. They point to
other amendments in the constitution in which the phrase
“right of the people” is used in reference to the rights of indi-
viduals. For example, the Fourth Amendment says:

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and partic-
ularly describing the place to be searched, and the persons or
things to be seized (The Constitution of the United States,
2005).

This amendment is protecting individuals from unreasonable
searches, etc. Therefore it can be assumed that the founders
are referring to the rights of individuals in the Second
Amendment as well (Schmittroth, et al., 2003).

CHANGE IN ATTITUDE TOWARDS GUNS

Until the twentieth century the idea that the rights granted
in the Second Amendment applied to individuals was widely
accepted. During the twentieth century the amount of crime
in the United States increased substantially, and many people
began to look at the Second Amendment and question what
the founders intended purpose really was. As the number of
gun related crimes increased, government leaders and citizens
became more concerned about the impact gun ownership had
on crime. In the early 1930s President Franklin D. Roosevelt,
hoping to reduce crime, led an unsuccessful attempt to pass
legislation requiring the registration of handguns. 

THE GUN CONTROL ACT OF 1968
The 1960s were one of the most violent times in American
history. The amount of violence hit home with the assassina-
tions of President John F. Kennedy, Senator Robert Kennedy,
and Dr. Martin Luther King Jr. In an attempt to reduce the
amount of crime and violence, the Federal Government
enacted the Gun Control Act of 1968. 

The Gun Control Act of 1968 had two major sections;
Title I and Title II. Title I required anyone dealing in firearms
or ammunition, whether locally or across state lines, to be fed-
erally licensed under new increased standards and to keep
records of all commercial gun sales. In addition, Title I also
prohibited the interstate mail-order sale of all firearms and
ammunition. It also forbade sales to minors, or those with
criminal records, generally outlawed the importation of non-
sporting firearms, and established special penalties for the use
or carrying of a firearm while committing a crime of violence
or drug trafficking. Title II, re-enacted the 1934 National
Firearms Act and extended the Gun Control Act to cover pri-
vate ownership of so-called “destructive” devices such as sub-
machine guns, bombs, and grenades. 

The enforcement of Title I and II became the responsi-
bility of the U.S. Department of the Treasury. In 1972, the
Treasury Department created the Bureau of Alcohol,
Tobacco, and Firearms (ATF) to enforce the federal laws. The
ATF has since come under control of the U.S. Department of
Justice and is now called the Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF) (Schmittroth et al., 2003).   

THE FIREARMS OWNER’S PROTECTION ACT OF 1986
Many gun owners were upset about the 1968 Gun Control
Act; opponents felt that the Act unfairly targeted lawful own-
ers, while neglecting criminals with firearms and people sell-
ing firearms illegally. In 1986, those who fought against the
1968 Gun Control Act were able to convince Congress to
make some changes, and Congress passed The Firearms
Owner’s Protection Act of 1986. 

The 1968 legislation identified categories of people to
whom firearms could not be sold by a Federal Firearms
Licensee (FFL). These categories included convicted felons,
drug abusers, and the mentally ill. The 1986 legislation makes
it unlawful for anyone, whether licensed or not, to sell a gun
to a “high-risk” individual.

Under the 1968 Act, it was unlawful to sell or deliver a
firearm to someone in another state, unless the firearm was a
rifle or a shotgun, in which case the sale was permitted as long
as the buyer was a resident of a bordering state that had laws
allowing such sales. The 1986 act amended the law to allow
interstate over-the-counter sales of rifles and shotguns by
licensed sellers, as long as laws of both states permit them. 

The Gun Control Act of 1968 required that ammunition
could only be purchased on the premises of an FFL, and FFL’s
were required to record all firearm and ammunition transac-
tions. The 1986 law made the purchase of ammunition and
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gun components by mail legal, and allowed dealers to only
keep record of “armor-piercing” rounds. The 1986 Act also
permits unlicensed stores that do not carry firearms to sell
ammunition. 

The 1986 law made it legal to transport any legally
owned gun through a jurisdiction where it would otherwise be
illegal, provided the possession and transportation of the
weapon are legal at the point of origin and the point of desti-
nation. The law states that the gun must be unloaded and
placed in a locked container or in the trunk of a vehicle.

Under the 1968 law, anyone who had been convicted of
a crime and sentenced to prison for more than one year was
restricted from shipping, transporting, or receiving a firearm
and could not erase the conviction for federal purposes. The
1986 Act amended the law so that state pardons can erase
convictions for federal purposes, unless the person is specifi-
cally denied the right to possess or receive firearms
(Schmittroth et al., 2003). 

THE BRADY ACT

In 1981, in an attempted assassination of President Ronald
Reagan, John Hinckley Jr. shot Reagan’s press secretary James
S. Brady. Hinckley’s assassination attempt led to the enact-
ment of the Brady Law which went into effect February 23,
1994. The law established a national five-day waiting period
before handgun sales could be completed. The five-day wait-
ing period is to allow law enforcement enough time to con-
duct a background check on individuals interested in obtain-
ing a handgun. The law also stated that five years after enact-
ment the five day waiting period will be replaced with a
national computerized instant criminal identification system
to screen gun purchasers (Schmittroth et al., 2003).

In addition to the five day waiting period, the Brady Law
prohibits firearms sales to individuals who have been charged
or convicted of a crime punishable by imprisonment for more
than one year. The law also prohibits sales to a fugitive from
justice; an unlawful user of a controlled substance; a person
judged mentally ill or someone who has been committed to a
mental institution; a person who has renounced United
States citizenship; as well as any individual who is subject to
a court order restraining him or her from harassing, stalking,
or threatening an intimate partner or a child; have been con-
victed of domestic violence; is an illegal alien; or has been dis-
honorably discharged from the military (Schmittroth et al.,
2003).    

In 1995 the Brady Campaign (formerly Handgun
Control, Inc.), a gun control advocacy group, released the
results of a survey of 115 law enforcement agencies. The
results of the survey showed that the 115 agencies conducted
572,224 background checks and denied 19,098 for a denial
rate of 3.34%. A follow-up survey by the Brady Campaign, of
22 law enforcement agencies in 15 states showed 470,470
background checks conducted, with 14,925 denials, for a
denial rate of 3.17% (Handgun Control, Inc., 1997).

In an independent study published in the Journal of the
American Medical Association, Ludwig and Cook (2000) con-
cluded that the Brady Act appeared to be effective in reduc-
ing suicides of individuals 55 years and older but did not
appear to reduce the number of homicide rates or overall sui-
cide rates.

The denial rate reported by the Brady Campaign, and the
reduction in gun induced suicides of individuals 55 years and
older reported by Ludwig and Cook, indicates that the Brady
Act has had some positive effects: the question is, is the Brady
Act the most effective way to reduce crime or is there some-
thing better?

CONCEALED CARRY PERMITS

Concealed carry permit laws vary from state to state but the
permit essentially grants permit holding individuals to carry a
loaded firearm in their vehicle, or on their person in public
(Department of Public Safety Bureau of Criminal
Identification, 2008). In the United States, only three states
do not issue permits. Wisconsin and Illinois prohibit the car-
rying of firearms for protection, while Vermont allows citizens
to carry without a permit. The forty-seven states that do issue
permits use either the “shall issue” policy or the “may issue”
policy. In “shall issue” or “non-discretionary” systems any
applicant who meets the requirements set by the state legisla-
ture is eligible to obtain a concealed carry permit.  Under a
“may issue” or “discretionary” system, the legal authorities
grant the permits only to citizens who can demonstrate a need
for carrying a concealed weapon.   

The National Rifle Association (NRA), the most influ-
ential right to bear arms advocacy organization in the U.S.,
considers forty of the forty-seven states that issue permits to
be right to carry states. Thirty-six of those states have “shall
issue” laws. Vermont allows citizens to carry without a permit;
while Alabama, Connecticut, and Iowa have what the NRA
calls “fairly administered discretionary issue permit systems”
(NRA-ILA, 2007). 

ARGUMENTS FOR AND AGAINST THE POLICY

As the number of states with right to carry laws increases, the
public debate of concealed carry weapons has intensified.
The following are the main concerns raised by gun control
advocates against issuing permits and the responses of people
who support the policy. 

LACK OF TRAINING

Many people who oppose shall issue permit policies believe
that the average citizen lacks the training necessary to carry a
loaded weapon. According to Britt Minshall, a Baltimore psy-
chologist and former police officer, “… people without deep
handgun training have no business having a gun on their per-
son, and I include myself in that. They say it is for their pro-



tection, but the bad guy will usually take their gun, shoot
them, and then sell their gun for a lot of money on the black
market” (Davidson & Bernick, 2007). 

Gary Kleck (2001), a criminologist at Florida State
University, believes the assumption that a criminal will take
a victim’s gun is unsupported by evidence. According to
Kleck, U.S. citizens use guns to defend themselves against
criminal attacks about two million times each year, and 98
percent of the time, no shots are fired, instead the criminal
flees at the sight of the gun.

Philip Van Cleave, a former reserve deputy sheriff in
Texas shares an experience that illustrates this point. 

Are criminals afraid of a law abiding citizen with a gun? You
bet. Most cases of a criminal being scared off by an armed cit-
izen are probably not reported. But I have seen a criminal who
was so frightened of an armed, seventy-year-old woman that
in his panic to get away, he turned and ran right into a wall.
(He was busy trying to kick down her door, when she opened
a curtain and pointed a gun at him.)(Lott, 1998, p. 2).

According to the National Safety Council (2008) there were
762 accidental deaths caused by firearms in 2002. This num-
ber dropped each year until 2006 when the number of acci-
dental deaths was 680. Unfortunately no data exist on the
number of accidents involving concealed carry permit hold-
ers.  

ARMING CITIZENS WILL CAUSE CRIMINALS TO BEHAVE

MORE VIOLENTLY

In addition to the lack of training, gun control advocates
argue that arming citizens with concealed weapons may cause
criminals to behave more violently. The Coalition to Stop
Gun Violence argues that if the intent of carrying weapons is
to deter crime, then the weapons should be visible instead of
concealed. They believe that concealed weapons will cause a
criminal to assume that everyone is armed. Instead of seeing a
person is armed and avoiding them, a criminal will now
assume everyone is armed and shoot first (Coalition to Stop
Gun Violence, 1997). 

John Lott, former Chief Economist at the United States
Sentencing Commission, disagrees with this assessment. Lott
(1998) explains, “When guns are concealed, criminals are
unable to tell whether the victim is armed before striking,
which raises the risk to criminals of committing many types of
crimes. On the other hand, with “open-carry” handgun laws, a
potential victim’s defensive ability is readily identified, which
makes it easier for criminals to choose the more vulnerable
prey” (p. 8).

GUNS ESCALATE THE SITUATION

In addition to the previously mentioned concerns many peo-
ple believe that the presence of a gun will escalate the situa-
tion. Instead of just committing a crime and then leaving the
victim unharmed, a gun will only increase the likelihood that
the person attempting the crime feels threatened and harms
the victim out of fear.

Barbara Keller (1993), an attorney who writes for
Newsweek, believes that “it is tempting fate severely to keep a
powerful weapon available to deal with panic-inducing cir-
cumstances.” Keller, who one night experienced an attempt-
ed break-in explains, “If I’d owned a gun, I undoubtedly would
have used it – probably to my own detriment. I do know if I’d
had a gun, and had actually confronted them, they would
have been more likely to harm me and my children” (p. 7). 

Richard Poe, author of The Seven Myths of Gun Control,
disagrees with Keller’s assessment. According to Poe (2001),
there are two flaws with this kind of thinking. The first is the
misconception that criminals are “fearless supermen as por-
trayed in movies.” Instead most criminals look for victims
who are the least likely to defend themselves.  In addition, in
ninety-eight percent of the reported cases, criminals flee the
scene when they realize their intended victim is armed. The
second flaw with Keller’s argument is that she puts too much
faith in the idea that if a victim complies with the wishes of a
criminal, then the criminal will leave the victim unharmed. If
a person is willing to rob you, it is unreasonable to trust that
they would hesitate to physically harm you as well (Poe,
2001).

ACCIDENTAL DEATHS

On October 17, 1992 Yoshihiro Hattori a Japanese exchange
student, was accidentally shot by Rodney Peairs. Hattori and
a friend were on their way to a Halloween party, and mistak-
enly took Peairs’ house as the location of the party. Peairs
thought the boys were potentially dangerous trespassers; he
pointed his gun at the boys and told them to “freeze.” Hattori
presumably did not understand the command and continued
forward. Peairs shot and killed Hattori. Gun control advo-
cates point to stories like this one as a reason to oppose the
arming of citizens for protection (Poe, 2001). 

Lott argues that while incidents like this are tragic, they
are rare. In the entire United States only about 30 people a
year are accidently killed by private citizens who mistakenly
believe the victim to be an intruder. Police, on the other
hand, accidently kill as many as 330 innocent individuals
annually (Lott, 1998).

PEOPLE WHO OWN GUNS PUT CHILDREN AT RISK

In his book, More Guns, Less Crime, Lott (1998) explains that
both good and bad things happen as a result of guns. The real
question is what are the tradeoffs or as Lott phrased it “how
many of these accidental gun deaths would have been avoid-
ed under different rules versus the extent to which such rules
would reduce people’s ability to defend themselves” Between
the years 2000-2005 there were 412 accidental firearm deaths
per every 100,000 people involving children between the ages
of 0-14 years. Meanwhile 812 children per 100,000 in that
same age group over the same time died in bicycle accidents,
and 4,993 per 100,000 drowned (Centers for Disease Control
and Prevention, 2008).  Lott argues that, although gun deaths
are tragic, we must weigh the bad with the good, i.e. the pro-
tection guns provide.
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Banning swimming pools would help prevent drowning, and
banning bicycles would eliminate bicycle accidents, but if
fewer people exercise, life spans will be shortened. Heaters
may start fires, but they also keep people from getting sick and
from freezing to death. So whether we want to allow pools or
space heaters depends not only on whether some people may
be harmed by them, but also on whether more people are
helped than hurt (Lott, 1998). 

GUN CONTROL LEAVES LAW ABIDING CITIZENS

DEFENSELESS

One of the biggest complaints against gun control is that only
law abiding citizens will abide by the law, leaving them
defenseless against criminals who still have guns. It is unrea-
sonable to assume that people who commit crime would
adhere to laws prohibiting guns. The Virginia Tech tragedy is
an excellent example. The campus of Virginia Tech is a gun
free zone, and every person there who was unarmed was fol-
lowing the law. The problem is a person like Seung-Hui Cho,
who has the capacity to murder over 30 people, is not going
to respect a law that bans guns from being on campus. The
only person who benefited by Virginia Tech’s campus from
being a gun free campus was Cho, because it left all of his vic-
tims defenseless. On the other hand in the Trolley Square
incident, an off duty police officer who was armed with a con-
cealed weapon was able to stop Sulejman Talovic, and limit
Talovic’s damage to five fatalities.

According to Lott, Britain and Australia provide an
excellent example of the ineffectiveness of gun control. In
1996 Britain banned handguns. The ban was so extensive
that shooters training for the Olympics had to travel to
Switzerland or other countries to practice. Four years after the
ban, gun crimes had risen 40 percent. Australia also passed
severe gun restrictions in 1996, in the four years that followed,
armed robberies rose 51 percent, unarmed robberies rose 37
percent, assaults rose 24 percent, and kidnappings rose 43 per-
cent (Lott, 2003)

What is striking about these examples is that Britain and
Australia are ideal geographic locations for gun control
because they are both surrounded by water, which limits the
methods available for smuggling guns in.        

POLICE DO NOT PREVENT CRIME

Many gun control advocates believe individuals do not need
guns because the police will protect them. In the Seven Myths
of Gun Control, Richard Poe (2001), explains that police do
not have a legal or constitutional obligation to protect people
from crime. Instead, their obligation is to enforce the laws,
which often times means arresting criminals after a crime has
been committed. 

In 1959, a women living in New York name Linda Riss
sought police protection from Burt Pugach, an ex-boyfriend
who had threatened her, saying “if I can’t have you, no one
else will have you, and when I get through with you, no one
else will want you.” Shortly after Riss’ request for police pro-

tection was denied, a thug, hired by Pugach, threw lye, a cor-
rosive alkaline substance, in her face, blinding her in one eye
and scarring her for life (Poe, 2001).

Riss sued the city for their lack of protection but lost. The
Court of Appeals of New York ruled that Riss had no right to
police protection, and that the government could not afford
to provide such protection even if it wished to do so.

The amount of protection that may be provided is limited by
the resources of the community and by a considered legisla-
tive executive decision as to how these resources may be
deployed….For the courts to proclaim a new and general duty
of protection…even to those who may be the particular seek-
ers of protection based on specific hazards, could and would
inevitably determine how the limited police resources of the
community should be allocated and without predictable lim-
its (Poe, 2001).

In 1856 in the South v. Maryland case, the U.S. Supreme
Court ruled that local police had no duty to protect any par-
ticular person. In 1982, in the Bowers v. DeVito case the U.S.
Court of Appeals, Seventh Circuit Court, ruled that “There is
no Constitutional right to be protected by the state against
being murdered by criminals or madmen,” the Court went on
to say “it is monstrous if the state fails to protect its residents
against such predators but it does not violate the due process
clause of the Fourteenth Amendment or, we suppose, any
other provision of the Constitution” (Poe, 2001).

PRIVATE OWNERSHIP OF GUNS SERVES AS A DETERRENT TO

CRIMINALS

John Lott (1998) explains that in order to prevent crime
there must be some type of deterrent to dissuade criminals
from committing crime. Essentially, there are several types of
deterrents; some are more effective than others. As explained
above the police alone are not an effective deterrent. Their
purpose is not to prevent crime; it is instead to enforce the
laws and conduct investigations. 

There are two ways that crime can be deterred. The first
is through enacting severe penalties for committing crime, for
example the death penalty, the most severe penalty the courts
have at their disposal. The second is to increase the likelihood
of failure in committing a crime. As mentioned earlier, crim-
inals generally look for the easiest potential victim before
committing a crime. In a taped conversation with police
investigators, Darnell “Bubba” Lowery explained how he and
his accomplice Walter “Fatman” Raglin robbed and murdered
musician Michael Bany on December 29, 1995. The follow-
ing is an excerpt from the Cincinnati Enquirer

Mr. Lowery said on the tape that he and Walter “Fatman”
Raglin, who is also charged with aggravated robbery and
aggravated murder and is on trial in another courtroom, had
planned to rob a cab driver or a “dope boy.” 

He said he gave his gun and bullets to Mr. Raglin. They decid-
ed against robbing a cab driver or drug dealer because both
sometimes carried guns, he said.
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Instead, they saw a man walking across the parking lot with
some kind of musical instrument. He said he looked out for
police, Mr. Raglin approached the man and asked for money.

After getting the money, Mr. Raglin asked if the man’s car was
a stick or an automatic shift. Then Mr. Raglin shot the man
(Lott Jr., 1998, 5).   

This sad story illustrates the principle that criminals are moti-
vated by self preservation and therefore pick victims least
likely to defend themselves. Providing individual citizens
access to weapons threatens a criminal’s chances at self preser-
vation and therefore serves as an additional deterrence.

REQUIREMENTS FOR OBTAINING A CONCEALED CARRY

PERMIT

The requirements for obtaining a concealed carry permit vary
from state to state. In order to give the reader a general under-
standing of what is required to obtain a permit, the require-
ments for Utah are explained below. The Utah permit was
chosen because Utah’s permit is recognized as valid by more
states (32) than any other single state permit in the U.S. 

Individuals interested in obtaining a concealed carry per-
mit from Utah must receive a minimum of 4 hours of person-
al training from a state certified concealed firearms instructor,
be fingerprinted, receive a background check by Federal
Bureau of Investigation (FBI), and pay a non-refundable
application fee of $35.00. 

The cost of the finger printing is $10 at any police sta-
tion, while the FBI background check costs $30.25. The cost
of the personal training course varies with the instructor.
Some instructors offer the course for as little as $40 a person
(Nessen, 2008). 

Many instructors offer to teach the course, as well as do
the finger printing as part of their service. This is acceptable
provided a full four hours is spent on course related material
in which the instructor teaches the student proper firearm use
and safety. If the instructor chooses to include fingerprinting,
and taking photos for the permit into the course, then it must
be done in addition to the four hours of training. The train-
ing must be done in person and not through any electronic
means (Department of Public Safety Bureau of Criminal
Identification, 2008). 

The Utah Department of Public Safety Bureau of
Criminal Identification provides instructors with guidelines
on what material must be covered during the course. The
Bureau supports instructors adding additional material to the
course.   

The Bureau requires instructors to cover basic handgun
safety, and review all federal and state codes, rules, and regu-
lations that pertain to firearms. The handgun safety portion of
the class covers rules of handgun safety, handgun operation,
ammunition, the fundamentals of shooting a handgun, and
safe handling. The second portion of the class covers when
the use of force is acceptable by law.

Individuals who have a permit are exempt from laws pro-
hibiting the carrying of a loaded weapon inside of a vehicle,
carrying a concealed firearm on your person, and carrying a
concealed firearm on or about school property. The permit
does not authorize individuals to carry a loaded or concealed
firearm in secure federal buildings. These areas should always
be posted (Department of Public Safety Bureau of Criminal
Identification, 2008). 

EVIDENCE

There have been several studies done concerning the impact
concealed carry permits have on crime. Many of these studies
have been done by special interest groups including the Brady
Center to Prevent Gun Violence, The Coalition to Stop Gun
Violence, and the National Rifle Association. Studies done
by these groups are difficult to accept because the groups con-
ducting them are considered to be biased. Several other stud-
ies have been conducted by respected academics and pub-
lished in academic journals. Some of those studies are sum-
marized below.    

JOHN R. LOTT’S RESEARCH

While working at the University of Chicago as the John M.
Olin Visiting Law and Economics Fellow, John R. Lott Jr.,
conducted the most extensive research to date on the effects
that concealed carry permits have on crime. Lott’s research
was originally published in the Journal of Legal Studies in 1997,
and then later published in Lott’s first book More Guns Less
Crime.

In his research Lott examined both “time series data” as
well as “cross sectional” data. Time-series data examines data
in one particular area (a city, county, state) over many years;
cross sectional data looks across many different geographic
areas within the same year. In Lott’s study, he examined both
time-series data and cross sectional data by comparing the
way individual crime rates changed in all 3,054 counties in
the United States over a sixteen year period.

In his research Lott found that across the United States,
counties with “shall issue” laws have a lower amount of vio-
lent crime than counties without “shall issue” laws; murder
rates are 86 percent lower, the amount of rape is 25 percent
lower, the amount of aggravated assault is 82 percent lower,
and robbery is 105 percent lower than similar counties with-
out “shall issue” laws. He found similar results concerning
property crimes. Counties with “shall issue” permit laws had
60 percent less auto thefts, 28 percent less burglaries, and 18
percent less larceny (Lott, 1998).

Lott also reports that when state concealed-handgun
laws went into effect in a county, the amount of murders
decreased by 8 percent, rapes decreased 5 percent, and aggra-
vated assaults fell by 7 percent (Lott, 1998). 

Lott also found that in 1988 (which was the last year in
which this data was available for the entire United States),
there were 200 accidental deaths in the United States. Only
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22 of these accidental deaths were in states with concealed
handgun laws, while 178 accidental deaths occurred in states
without these laws (Lott, 1998).

Lott’s research also revealed that on average violent
crime dropped 4 percent for each 1 percent increase in gun
ownership. States which allowed citizens to carry concealed
handguns had the most dramatic improvement. From 1977 to
1994 those states experienced an average drop in murders of
10 percent and a 4.4 percent drop in overall violent crime
(Poe, 2001).

Lott’s (2003) research also demonstrated that concealed
carry permits reduce the number of multiple victim public
shootings. By definition a multiple victim public shooting is a
shooting in which two or more people are killed or wounded
in a church, business, bar, street, government building,
school, place of public transit, place of employment, park,
health care facility, mall, or restaurant. Both the Trolley
Square shooting and the Virginia Tech shooting are examples
of a multiple victim public shooting. 

To reach this conclusion Lott examined multiple public
shootings in the United States from 1977 to 1997. The study
was restricted to the United States to enable Lott to compare
states with and without right-to-carry laws at different points
in time. Other factors were held constant to enable Lott to
estimate the effects of a state changing its laws during the
period. Multiple victim shootings that were byproducts of
other crimes or that were products of gang activity where
excluded. The reason for the exclusion is that criminals
involved in gangs, drugs and organized crime are already
engaged in unlawful activities that often require them to carry
guns. 

According to Lott’s (2003) research, the per capita rates
of shootings and injuries are greater in states without right to
carry laws in thirty-four of the forty-two comparisons. In 1995
there were twenty-nine states, including the District of
Columbia without right-to-carry laws. For every 100,000 peo-
ple, those twenty-nine states had .046 murders/injuries caused
by public shootings. The number of shootings per 100,000
people in those twenty-nine states was 0.007. That same year,
twenty-two states had right-to-carry laws. Among those twen-
ty-two states there were 0.004 murders and injuries caused
public shootings per 100,000 people, and the number of
shootings per 100,000 people was 0.001. 

In 1997 the number of states without right-to-carry laws
dropped down to 20, but the number of murders and injuries
in a public shooting per 100,000 increased to 0.103 and the
number of shootings per 100,000 people increased to 0.028.
The number of right-to-carry states increased to 31 and the
number of murders and injuries per 100,000 increased to
0.069 and the number of shootings per 100,000 people
increased to 0.024. Though murders and public shootings
increased in both right-to-carry states and non right-to-carry
states alike, the amounts of murders and public shootings
remained higher in non right-to-carry states (Lott, 2003).

Lott’s research caused quite a stir when first published and has
lead to numerous research intended to test his assumptions.
Several of the follow up research is discussed below.     

OLSON & MALTZ RESEARCH

In the Journal of Law and Economics, in October 2001, David
Olson and Michael Maltz re-evaluated the research of Lott.
Olson and Maltz sought to replicate Lott’s work using a dif-
ferent data source. Rather than look at homicide with a broad
brush they examined different types of homicide and then the
effect that concealed carry permits had on those different
types of homicide. Like Lott’s research,’ Olson and Maltz
research indicates that concealed carry laws are associated
with a decrease in total homicides, though their results were
not as dramatic as Lott’s, they were still significant enough to
indicate a decrease in homicide rates after concealed carry
laws were enacted. 

AYERS & DONAHUE RESEARCH

The Stanford Law Review, in 2003, evaluated the data pre-
sented by Lott and point out other possible causes of the
decrease and increases in crime in the areas Lott researched.
Among these possible alternative explanations, Ayres and
Donohue argued that robbery over the years seems to follow
an up and down pattern historically. Therefore any effect that
seems to be a result of increased concealed carry permits may
instead be the result of following historical trends. Another
point that Ayers and Donohue argued is that much of the
increase in crime in the non shall-issue states is due to a
greater concentration of crack, and not because of the policy. 

In addition to presenting other possible explanations to
Lott’s data they also extended the state-wide data to 1999 and
the county-wide data to 1997. Among their findings, Ayres
and Donohue found that property crimes increase with the
passage of shall-issue laws. 

PLASSMANN & WHITLEY RESEARCH

In the Stanford Law Review, in 2003, Florenz Plassmann and
John Whitley (2003) evaluated the research of Ayers and
Donahue, as well as extended the Ayers and Donahue tests,
using the same method to the year 2000. Plassmann and
Whitley argued that the research of Ayers and Donahue was
initially misread and that it actually strengthens the claim
that guns do reduce crime. According to the research of
Plassmann and Whitley’s (2003) research of county-level data
for the entire United States from 1977 to 2000, there were
annual reductions in murder rates between 1.5% and 2.3 %
for each additional year that a right-to-carry law was in effect.
Their research of state-level data illustrates that the robbery
rates continued rising, though at a slower rate than before, for
the first two years after the law was passed. However, after
that, robbery rates in right-to-carry states fell relative to non-
right-to carry states for the next nine years and then remained
fairly constant through year seventeen. The two sets of coun-
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ty level estimates are even more dramatic. Robbery rates in
right-to-carry states were rising until the laws were passed and
then fell continually after that point. County-level estimates
show that both rape and aggravated assault fell almost con-
tinually after the laws were enacted. The first six years during
which the right to carry law is in effect are associated with
about ten percent declines in murder and rape and an eight
percent decline in robbery rates (Plassmann & Whitley,
2003). 

CONCEALED CARRY IN FLORIDA CASE STUDY

In 1987 the state of Florida enacted a “shall issue” conceal
carry policy. When Florida enacted its law many were fearful
that the issuance of additional permits would cause an
increase in crime. The director of the Metro-Dade County
Police Department was especially fearful of the impact the
additional permits would have on crime. The department
required officers to fill out a form every time they were
involved in a situation involving a concealed carry permit
holder, even incidents that did not involve an arrest or vio-
lent act.

The meticulous record keeping done by the Metro Dade
County Police Department, coupled with the fact that Dade
County had the highest violence rate of any Florida county,
made Dade County an ideal test case to measure the impact
concealed carry laws would have on violent crime. When the
new law went into effect the number of permits in Dade
County increased from 1,200 permits to 21,092 permits
(Kleck, 2001). 

In a five year period, from September 30, 1987 through
August 31, 1992 only twenty two permit holders were arrest-
ed, eight of them involved a violent crime with a gun.
Therefore in a span of four years and ten months only 1.7
arrests per year were made of a permit holder committing a
violent act with a gun, despite 17 times more people having a
concealed carry permit (Kleck, 2001).

KLECK AND GERTZ RESEARCH

In another study published in the Journal of Criminal Law and
Criminology, Florida State criminologists Gary Kleck and
Marc Gertz examined the prevalence and nature of self-
defense with a gun. Kleck and Gertz (1995) used anonymous
telephone surveys. To eliminate some of the problems past
surveys had with accuracy, the researchers excluded occupa-
tional defensive gun use, and defensive gun use against ani-
mals. Respondents were asked if they or someone in their
household had used a gun for defensive use in the past year or
anytime in the past five years. If the answer was yes the
respondent was then asked 18 additional questions to deter-
mine if the gun use qualified as being defensive. The research
done by Kleck and Gertz indicates that Americans use a gun
for defensive gun use as often as 2.1 to 2.5 million times a year.
The most common use of guns was for defense against burgla-
ry, assault, and robbery.  

Kleck and Gertz (1995) then examined the number of
crimes involving a gun as reported to the National Crime
Victimization Survey (NCVS). In 1992, there were an esti-
mated 847,652 violent crime incidents in which at least one
offender possessed a gun. Between 16.6 percent and 63.4 per-
cent of these incidents involved the gun actually being used
in an attack or threat.  However even when assuming that all
847,652 incidents involved the gun in an attack or threat,
that number is still substantially lower than the 2.1 to 2.5 mil-
lion times a year a gun is used defensively. Therefore accord-
ing to Kleck and Gertz (1995), the benefits provided by guns
outweigh the potential danger.

Marvin E. Wolfgang (1995), professor of criminology at
the University of Pennsylvania, and strong gun-control advo-
cate, said the following about the research done by Kleck and
Gertz:

I am as strong a gun-control advocate as can be found among
the criminologist in this country. If I were Mustapha Mond of
Brave New World, I would eliminate all guns from the civil-
ian population and maybe even from the police. I hate guns-
ugly, nasty instruments designed to kill people.

What troubles me is the article by Gary Kleck and Marc
Gertz. The reason I am troubled is that they have provided an
almost clear-cut case of methodologically sound research in
support of something I have theoretically opposed for years,
namely, the use of a gun in defense against a criminal perpe-
trator.

Can it be true that about two million instances occur each
year in which a gun was used as a defensive measure against
crime? It is hard to believe. Yet, it is hard to challenge the data
collected. ‘We do not have contrary evidence. The National
Crime Victim Survey does not directly contravene this latest
survey, nor do the Mauser and Hart studies…..The method-
ological soundness of the current Kleck and Gertz study is
clear. I cannot further debate it.

The Kleck and Gertz study impresses me for the caution the
authors exercised and the elaborate nuances they examine
methodologically. I do not like their conclusions that having
a gun can be useful, but I cannot fault their methodology.
They have tried earnestly to meet all objections in advance
and have done exceedingly well.

MCDOWALL ET AL. RESEARCH

In the Journal of Criminal Law and Criminology, David
McDowall, Colin Loftin, and Brian Wiersema (1995) exam-
ined the frequency of homicides before and after “shall issue”
laws where implemented in Florida, Mississippi, and Oregon.
The researchers used a time-series design, and limited the
study to large urban areas within the three states, because
urban areas have more violent crime than rural areas.
According to McDowall et al. (1995), gun homicides
increased by an average of 26 percent after the “shall issue”
policy was implemented. Leading to the conclusion that
“shall issue” laws do not reduce homicide in large urban areas.
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CONCLUSION

It is difficult to make a strong conclusion on the impact con-
cealed carry permits have on crime because there are studies
that show contradictory results. However, based on the thor-
ough research conducted by John R. Lott (2003), the evi-
dence from the case study in Dade County, and the research
conducted by Kleck and Mertz (1995), it appears that bene-
fits of allowing law abiding citizens to carry a concealed
weapon outweigh the negatives that guns can bring upon a
society. 

The concerns mentioned above against the policy are
not substantiated by the evidence available. The evidence
suggests that children are more likely to drown or die in a
bicycle accident then they are to die from a loaded unlocked
gun. In addition, private gun owners are far less likely to mis-
takenly kill someone then a police officer is (Lott Jr., 1998). 

Ultimately the policy appears to be effective in terms of
crime reduction. However, each individual contemplating
applying for a concealed carry permit must determine if they
want the responsibility of owning a gun. In the concealed
carry class taught by Lt. Colonel Ken Nessen, an instructor in
Utah, students are instructed to prepare a “personal protec-
tion plan” (Nessen, 2008). In preparing their plan students
should determine under what circumstances they would be
prepared to use deadly force. Individuals willing to carry a
concealed weapon must also be willing to bear the burden of
responsibility that comes with carrying a deadly weapon.

The evidence suggests that carrying a concealed weapon
does reduce crime and increases the safety of the individual,
but the individual must be up to the responsibility of gun
ownership. 
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Mercantilism, Middle Eastern Empire and
China’s National Oil Companies:
Implications for U.S. Policy
Tyler Anderson

Many have contended that the pusuit of natural resources has fueled international conflict, and some have
supposed that China’s growing hunger for fossil fuels is portending just such a conflict in the future, even
describing the expansion of Chinese National Oil Companies into regions like Sudan and Darfur as a direct
geopolitical challenge to the United States. This paper proposes an alternative explanation of the overseas
expansion of Chinese National Oil Companies, ultimately contending that market conditions, not politics,
dictate the behavior of Chinese National Oil companies. In developing this argument, this paper outlines the
domestic and international market conditions that limit domestic expansion and encourage oversees expan-
sion, the industrial organization of Chinese National Oil Companies, the bureaucratic structure of Chinese
regulatory agencies, and the influence of the Chinese energy policy making aparatus.  This paper concludes
by proposing different policy measures that could be taken to highten cooperation on issues of energy and
energy security between the United States and China.

INTRODUCTION AND OVERVIEW

Marx  famously began the Communist Manifesto by
summing up all of history as a class struggle waged
over control of the means of production (Engles,

Marx, 1848). Certainly one important production input, oil,
has caused its fair share of conflicts in the past: in one recent
bestseller, Stephen Kinzer argues that one of the principal rea-
sons that the British and U.S. inspired a coup against Iranian
prime minister Mosadegh was because he nationalized the
Anglo-Iranian Oil Company (Kinzer 2003, 2007).

If one were to expand one’s view of conflict to include
nations struggling to control and deprive others of resources
using economic (rather than military) means, then the num-
ber of conflicts over oil is nigh incalculable. In both the past
and present, nationalization of foreign oil assets by domestic
governments has been common (CB, 1990; Hidy, 1950; BBC,
2007), and “Regulations of commerce in petroleum by foreign
governments were as specific and more numerous than those
by the American states... customs duties were almost univer-
sal” (Hidy, 1950, p. 9-10). Specific historic examples of
nations feuding over this “means of production” include the
founding and market manipulations of the Organization of
Petroleum Exporting Countries (OPEC), the petropolitics of
Hugo Chávez, early protectionist tariffs in Greece and Russia,
and direct repulses to American oilmen. For example,

“Standard Oil’s efforts to buy petroleum-producing properties
in the Netherlands East Indies were blocked by intervention
of the Dutch Colonial Minister in 1897, and opposition of the
Viceroy of India later kept American enterprise out of crude-
oil operations in Burma” (CB, 1990, p. 1; BBC, 2007; Hindy,
1950, p. 8-10). These policies highlight the importance of
mercantilist (or dirigiste) policy in dictating historic govern-
ment involvement in the oil market.  Jeffery Frieden and
David Lake (2000) offer a useful overview of the mercantilist
(what they call Realist) theory: 

It is the emphasis on power that gives Realism its distinctive
approach to international political economy. While econom-
ic considerations may often complement power concerns, the
former are, in the Realist view, subordinate to the latter.
Realists allow for circumstances in which nation-states sacri-
fice economic gains to weaken their opponents or strengthen
themselves in military or diplomatic terms. (p. 12).

With this historical and theoretical perspective, it is no sup-
prise that much has been said about the assertive, statist ide-
ology that encourages Chinese petroleum firms to engage in
unfair practices in international oil markets. These criticisms
fall largely into two camps: one, voiced by western firms, is
that China’s national oil companies (China National
Petroleum Corporation, Sinopec, China National Offshore
Oil Corporation and Sinochem collectively known as the
NOCs) unfairly compete, leveraging Chinese state influence
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to “lock in” oil through equity contracts with other nations,
securing it for exclusively Chinese use and development. As
The Economist put it in a special report on China’s quest for
oil, “Western companies fret that the Chinese state-owned
firms with which they suddenly find themselves competing
have an agenda beyond commercial gain” (The Economist
Special Report, April 2008, p. 4). The second vein of criticism
directed toward the NOCs’ ventures into international oil
markets; one perhaps even more alarming from a government
policy perspective, is the claim that China is seeking bilater-
al oil treaties in order to encourage political and possible mil-
itary alliances with autocratic nations, creating a threat to
U.S. strategic interests and potentially national security. Gal
Luft (2004), executive director of the Institute for the
Analysis of Global Security and one of the most outspoken
critics of China’s NOCs, put it thusly: “Sixty-seven years ago,
oil-starved Japan embarked on an aggressive expansionary
policy designed to secure its growing energy needs, which
eventually led the nation into a world war. Today, another
Asian power thirsts for oil: China.” The seeds of what could
be the next world war are quietly germinating” (p. 1).
Another article by Edmund Keller (2007), Professor of
Political Science and head of the UCLA Globalization
Research Center-Africa states: 

Now it is China that poses the greatest threat to Africa’s abil-
ity to promote democracy and human rights... [Western states]
see China’s involvement in Africa as particularly threatening
to concrete democratic process, economic development and
poverty alleviation (p. 51).

Henry Kissinger has also argued that competition for oil will
be the driving source of international conflict in the near
future (Financial Times, 2005).  When viewed from afar, the
current actions taken by Chinese NOCs certainly look like a
mercantilist grand strategy planned from Beijing in order to
secure long-term oil concessions and strategic partnerships in
rogue states (Syria, Iran, Sudan). In fact, many would argue
that the oil contracts Chinese firms make also pose a threat to
U.S. strategic posture and perhaps the Chinese government
will use them one day in order to directly challenge major US
foreign policy objectives, particularly in the War on Terror
(Luft 2004; Shinn 2007). If this were true, then the overseas
expansion of Chinese National Oil Companies would have
immense policy implications both for over-arching U.S. strat-
egy and in the way the United States addresses immediate
policy specifics such as how to approach Sudanese sanction-
ing goals in the U.N. Security Council and in assessing
China’s determination to acquire a blue-water navy in order
to protect oil routes, particularly through the Straits of
Malacca.

However, that analysis is fundamentally flawed, and this
paper will contest that “conventional wisdom,” instead argu-
ing that China’s burgeoning international oil trade does not
represent a coordinated, coherent, aggressive, mercantilist
policy to create a sphere of influence or undermine U.S.

strategic posture in the Middle East and North Africa
(MENA) region. (For a formal definition of sphere of influ-
ence as used in this paper see David Lake’s “Escape From the
State of Nature,”). This paper will present evidence that
Chinese National Oil Companies are driven primarily by
market factors, and not by government ideology or political
calculations. Particularly, Chinese firms have reacted to
domestic market pressures and supply shortages by expanding
internationally (Downs 1, 2007). This overseas expansion is
not a Chinese government conspiracy, nor is it indicative of
aggressive Chinese strategic posturing (Alterman and Garver,
2008). In fact, these market factors fundamentally constrain
rather than enable the policy options of the Chinese state.
Rather than happily embracing rouge states as strategic allies,
Beijing engages these states reluctantly and because it has few
other options economically (The Economist Special Report
December 2008, p. 16). Domestic consumption is rapidly out-
pacing domestic productive capabilities, driving the NOCs to
find international sources of petroleum, and Chinese firms
have had particular success pursuing this petroleum in states
where western oil companies are forbidden to operate (Rosen
and Houser, 2007). If the United States truly wants to under-
stand Beijing’s diplomatic intentions with these rouge states,
then it will have to recognize that China’s bilateral relation-
ships in the Middle East and Africa are closer to economic
dependency than geopolitical posturing.

In addition to addressing these over-arching strategic
policy concerns, this paper will conclude by addressing imme-
diate U.S. policy specifics regarding Chinese government
intervention in international oil markets and NOC growth
strategies. Particularly important is the influence the NOCs
put on China to vote against further UN action on Sudan and
Iran, the possibility of China developing a blue-water navy in
order to protect the NOCs’ shipping routes, (especially
through the Straits of Malacca), and the threat the NOCs
pose to the business model of private oil companies. These
include BP, Chevron, ConocoPhillips, ENI, ExxonMobil,
Royal Dutch/ Shell and Total, collectively referred to as IOCs
(international oil companies). 

Because the political controversy surrounding Chinese
NOCs is largely focused on their partnership with Middle
Eastern and North African states (including Iran and Sudan),
and because China currently receives the majority of its
petroleum imports from the Middle East and North Africa,
(MENA), and will continue to receive imports from the
MENA in the foreseeable future, this paper will focus on these
states while giving brief consideration to Angola, China’s
largest supplier of oil (See figures 1 & 2).
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DEMAND DRIVEN CONSTRAINTS:
COPING WITH A PRODUCTION GAP, RISING

DEMAND, STATE SUBSIDIES, AND VOLATILE OIL
PRICES.

Despite all the concern centering on Chinese oil imports,
China still produces much of its own oil (See Figures 3 & 4).
Worldwatch ranks China as the 6th largest oil producing
country in the world, pumping 3,490,000 barrels of oil per day
(The Economist Pocket World Figures, 2008). However,
China consumes vastly more oil than it produces, meaning
that international oil imports, mostly from the MENA states,
make up China’s substantial oil deficit. BP’s statistical review
of world energy reports that China imports 2,928,000 barrels
a day of crude oil and 959,000 barrels of refined petroleum.
(See Figure 5).  The need for oil imports becomes even more
acute when dynamic considerations are in place, as Chinese
demand for oil is rapidly increasing while, “barring future dis-
coveries” its domestic oil production has little room for
expansion (See Figure 6). This indicates that over the course
of the 21st century, China will most likely face a widening
production gap as oil consumption outpaces the NOCs’
domestic production capabilities. This is increasingly prob-
lematic for a Chinese government that relies on oil for eco-
nomic growth, and on economic growth for political support
(The Economist, 2008).
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National Bureau of Asian Research fellows Kenneth
Lieberthal and Mikkal Herberg (2006) claim that: “China has
experienced oil demand growth that has accounted for nearly
one-third of the world’s total oil demand growth during the
past decade, and is adding the equivalent of a medium-size
country to world oil demand each year” (p. 7). Of this rise in
consumption, there are two important factors: the rise in
Chinese consumption of gas guzzling goods (particularly auto-
mobiles) and the increase in Chinese heavy industry (The
Economist Special Report, April 2008, 1; See Appendix 1:
Heavy Industry and Automobile Case Studies). China’s
increasing demand for oil, combined with an inability to
match consumption with domestic petroleum production,
fundamentally constrain Chinese policy options. In order to

meet rising demand the Chinese government is forced to
allow, and in fact encourage, the NOCs to import oil from
abroad and expand international downstream production
(Downs, 2007).

Two economists from the Peterson Institute of
International Economics, Daniel Rosen and Trevor Houser
(2007) have done research demonstrating that Chinese fuel
subsidies further constrain Chinese policy options by struc-
turally incentivizing overseas expansion. They said, “With
limited opportunities to increase upstream production domes-
tically and thin or negative margins on down-stream activities
because of price controls, Chinese oil companies have sought
to boost reserve holdings, production, revenue, and clout by
expanding overseas” (p. 22).
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THE “GO–OUT” STRATEGY IN THEORY AND
PRACTICE: IMPLICATIONS FOR OIL IMPORTS AND

CHINESE STATE RESPONSE

These domestic demand constraints have caused Chinese
NOCs to seek foreign sources of petroleum for domestic
import. Historically, this has not always been the case. In fact,
under Mao’s centralized economic planning doctrine, energy
self-sufficiency was once a centerpiece of Chinese energy pol-
icy (Zha, 2005). Even today the more internationally orient-
ed NOCs often contradict domestic governmental prefer-
ences for increased spending on national infrastructure to
“prop up” national oil fields like those in Daqing (Rosen and
Houser, 2007). While it seems likely that the Chinese gov-
ernment would prefer to keep their country energy self-suffi-
cient, the Chinese government faces a grim statistical reality.
The Economist puts Chinese oil consumption at over 7 million
barrels per day (b/d), about half of which it has to import
(Economist Special Report, April 2008). When projected into
the future, oil consumption rises even more dramatically, and
it seems likely that, by 2020, China will likely import 70% of
its total oil needs (Leiberthal and Herberg, 2006). The
Chinese government has come to recognize that as China
seeks new sources of oil to fuel its growing demand, imports
from the MENA will become increasingly more important.
Experts contend, “As of 2015, 70% of China’s oil imports will
come from the Middle East, with other significant shares
coming by tanker from Africa, by pipeline and rail from
Russia, and by pipeline from Central Asia” (Leiberthal and
Herberg, 2006, p. 12).  

This demand side pressure for foreign oil has caused
Beijing as well as the state owned NOCs to conceptualize a
multi-pronged “Go-Out” strategy for developing oil in foreign
markets which includes diversifying import supplies and
obtaining diplomatic support from senior Chinese officials
(Zhang, 2008; Leiberthal and Herberg, 2006).  While Beijing
does provide state diplomatic support for the NOCs, it is
important to note that if there is a causal relationship
between government activity and corporate activity, it flows
the reverse direction, with the Chinese government bound to
the will of Chinese NOCs (Sinton, J., et al., 2005; The
Economist Special Report, December 2008). Key to this argu-
ment is that Beijing simply does not have the bureaucratic
infrastructure to enforce such a mercantilist policy. As Downs
puts it, “Where many international observers see a carefully
devised strategy for the acquisition of overseas oil and natural
gas assets driven from the ‘top-down,’ Chinese analysts see
chaos generated from the ‘bottom-up’” (Downs, 2007, p. 47-
8). In fact, the Chinese government (notoriously bottle-
necked as it is) has no single overriding government body
overseeing its energy policy. “As a whole, the energy policy-
making apparatus has too few people at the national level and
the wrong set of tools to deal with the energy challenges of a
large, diverse economy. The Energy Bureau is staffed with

fewer than 100 people, many of which come directly from
industry. The State Energy Office has even fewer (between 30
and 40)” (Rosen and Houser, 2007, p. 18).  It would make
sense then that Chinese NOCs would experience a great deal
of autonomy from Beijing; perhaps this is why, for example,
China National Petroleum Company (CNPC) has continued
to invest in Sudan even though two years ago Beijing
removed Sudan from the list of countries that the Chinese
government encourages Chinese firms to invest in. (Downs,
2007). This has two important implications: one, Beijing is
willing to show flexibility in dealing with rouge states, partic-
ularly when pressured by the U.S.; two, perhaps since Chinese
firms have invested $15,000,000,000 in Sudan since 1996,
they are willing now to stay there and protect those invest-
ments even against the will of Beijing (Economist Special
Report, April 2008). As the New York Times (February, 2009)
has recently reported, it seems that Chinese firms are more
than willing to divest from their foriegn holdings if they feel
they are in danger of being crippled economically.

Furthermore, even if the Chinese government had the
bureaucratic capacity to leverage NOCs, one might argue that
it cannot significantly manipulate them from engaging in
anti-market (and hence non-profit maximizing) behaviors in
order to accomplish domestic political goals, because “The
profitability of the state oil companies is critical to China’s
efforts to meet its long-term energy security goals while sup-
plying a significant percentage of the total revenues realized
from the struggling state sector” (Lee and Shalmon, 2007, p.
4).  Importantly, the decision to expand abroad was forced by
domestic pressure to boost profits and increase oil imports, not
as a Chinese “grand-strategy” of world domination
(Leiberthal and Herberg, 2006, p. 14).  This has large strate-
gic implications for U.S.-Sino relations. Because Beijing is
fundamentally responding to domestic demand constraints
and pressure from the NOCs, it should be willing to show a
degree of flexibility on issues of energy security that the U.S.
would not expect were China specifically attempting to
undermine U.S. strategic posture. In fact, the Center for
Strategic and International Studies (CSIS) recently released
a paper arguing that China has shown just such a flexibility
(Alterman and Garver, 2008).  If this is the case, then why do
Chinese NOCs deliberately do business with rouge states, par-
ticularly in the MENA? 

SUPPLY DRIVEN CONSTRAINTS:
HOW THE GO-OUT STRATEGY LED NOCS TO

PARTNER WITH ROUGE STATES

This huge demand by Chinese firms and consumers for inter-
national sources of oil has always had the greatest potential to
be met by the MENA states in the long run. This is because,
“Barring stunning discoveries elsewhere, the Middle East will
continue to have the largest oil reserves and the lowest pro-
duction costs. Sixty four percent of proven oil reserves are
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located in the Middle East, and 42 percent are in the Gulf
Cooperation Council (GCC) countries” (Lee and Shalmon,
2007, p. 6). (For further analysis see Figure 7). This oil is also
much easier to extract than oil in other regions of the world—
taking Saudi Arabia alone: “the cost of finding, developing
and producing the oil is around $3 a barrel against $7 in Brazil
and $14.50 in the Gulf of Mexico” (Ford, 2004, p. 2). In addi-
tion, Saudi Arabia’s Aramco also has room for expansion.
Ford estimates that Saudi Arabia could be producing as many
as 22.5 million b/d by 2025 (Ford, 2004, p. 2). Lee and
Shalmon (2007) argue that the need for Middle Eastern oil
has driven the behavior of Chinese NOCs for the past decade:
“In 1992, China imported approximately 37 percent of its
crude oil from this region compared with 59 percent from
Asian-Pacific countries, but by 2004, Asian-Pacific imports
had fallen to no more than 12 percent and Middle East
imports had risen to 45 percent” (p. 7). When expanded to
include all of the MENA (instead of just the Middle East) the
percentage of Chinese imports that come from the region
becomes even higher, 58% of the Chinese total (Skinner,
2008).

The above portrait provides clear indication why the
NOCs would seek oil in the MENA generally, but does not
indicate why Chinese firms sometimes invest in areas that
particularly trouble Western governments (Sudan, Syria,
Iran). Some U.S. policy makers might argue that the Chinese
government is forcefully pressuring its firms to engage in trade
in these countries in order to create strategic alliances in the
region (Luft, 2004). However, many analysts find this funda-
mentally unlikely, particularly since merely vetoing U.N.
Security Council resolutions directed toward these states has
already soured U.S.-China relations (Fromholz, 2008;

Kellerhals, 2008). If China ever sought formal security rela-
tions with these states it would certainly inspire the wrath of
the United States and Western Europe. China would be pay-
ing a high price for some rather unimpressive allies. 

Instead, it seems that Chinese firms also face fundamen-
tal supply side constraints, often forcing them to operate in
technically inferior and risk-prone MENA and Sub-Saharan
drilling zones. Rosen and Houser (2007) provide insight:
“Given economically comparable projects, China’s firms
make decisions about where to spend their money based on
three considerations: technical capabilities and (to a lesser
extent) the compatibility of the oil in the ground with the
refineries back home; the presence of competition from IOCs
[International Oil Companies]; and an assessment of political
risk” (p. 30). In fact, of these considerations, the first and
third factors, technical challenges and political riskiness
would seem to discourage Chinese firms from investing in
MENA rouge states. Taking the first factor, it actually seems
that Chinese firms have a major technological disadvantage
in the region. The oil there is much more sour (containing
more hydrogen sulfide and carbon dioxide) than Chinese
downstream refining technology can handle in bulk (EIA
China, 2008). The third factor, an assessment of political risk,
would also seem to discourage large capital-intensive invest-
ment projects since the MENA is notorious for political insta-
bility. Sudan, for example, is grappling with a North-South
civil war, has large displaced populations, and large-scale
killings are taking place in Darfur (CIA World Fact Book
Sudan, 2008). This is not to say that Rosen and Houser’s
analysis is accurate, just that it seems that the second consid-
eration (lack of competition from other IOCs) trump the first
two, forcing NOCs to operate in areas like Sudan, Iran and

Syria where Western governments forbid
IOCs to operate. 

There is a historical element to this
argument that, because IOCs have already
gobbled up more choice oil fields where
they are readily available, Chinese NOCs
are forced to pioneer new areas to develop.
In the past it has not been uncommon for
rising international firms to seek new pri-
mary product markets and circumvent the
interests of existing firms. Nathan J. Cinto
(2006), a history professor at the University
of Chicago and an expert on U.S.—Saudi
Relations, gives a detailed historical
account of U.S. firms pursuing a similar
course of action (trying to access new mar-
kets and circumvent pre-existing oil inter-
ests) beginning in the 1930’s in order to get
around British and European interests in
the Middle East. This, he argues, is the rea-
son why the United States established close
ties to Saudi Arabia.  
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This has clear policy implications. If Chinese NOCs are
operating in qualitatively inferior locations in order to avoid
IOC competition, then this is a further argument for the U.S.
to pressure China into liberalizing its energy market, boosting
NOC competitiveness. An ideal forum for this would be the
U.S.-China Strategic Economic Dialogue (SED).
Additionally, if the United States wants Chinese cooperation
on U.N. Security Council resolutions dealing with these
rouge states, then it will fundamentally have to re-organize its
strategic approach to analyzing China’s bilateral relationship
with these states. For China, the relationship is more eco-
nomic dependency than geopolitical maneuvering. 

OTHER SPECIFIC ISSUES AND POLICY CONCERNS:
MAINTAINING IOC COMPETITIVENESS, THE

THREAT OF EQUITY OIL AND CHINA’S
BLUE-WATER NAVY

American oil companies often complain that it is difficult to
compete for contracts when Russian and Chinese companies
have the dazzling “star-power” of state authorities directly lob-
bying for their contracts with foreign nations (Sinton, J., et
al., 2005; Kurlantzick, 2006). In order to help Chinese NOCs
access the supply of MENA oil, the Chinese government has
certainly helped produce lucrative oil contracts that benefit
Chinese firms. Particularly, “this form of direct support means
that the Chinese state directly intervenes as a negotiating
partner for NOCs, offering both foreign aid and arms deals”
(Skinner, 2008); and that the Chinese government attempts
to create broad trading regimes in oil producing countries
(Lee and Shalmon, 2007). The Chinese state can also use its
clout on the UN Security Council to “leverage its energy
interests” (Skinner, 2008, p. 2).

Some analysts might take these facts and then use them
to argue that the presence of Chinese NOCs in the MENA
indicates a mercantilist development strategy engineered by
the Chinese government (Luft, 2004). According to this line
of reasoning, China’s policy threatens IOCs by providing a
significant boost in bargaining power to Chinese NOCs (The
Economist Special Report, April 2008). The increased presence
of Chinese firms overseas may also encourage Beijing to
develop a blue-water navy to protect its oil interests. Each of
these points requires further examination.

EQUITY OIL AND THE UNFAIR ADVANTAGES OF
CHINESE NOCS

People who argue that Chinese NOCs experience significant
advantages over their IOC counterparts have contended that
China structures trade negotiations along lines that encour-
age foreign governments to allow Chinese NOCs access to
petroleum which is then “locked-up” in long–term equity
contracts such that IOCs cannot access it (Shinn, 2007, 55;
Skinner, 2008). Were this true, the implication for U.S. poli-
cy would seem to be either confront China in order to end

their diplomatic assistance to the NOCs or recommend that
senior State Department officials travel with American oil
firms to assist in negotiations, particularly pressuring foreign
governments to sign contracts, offering political favors in
return—offsetting such “charm offensives” from Beijing
(Kurlantzick, 2006, p. 2). Historically, this has in fact been a
part of U.S. foreign policy (Cinto, 2006).

However, claims that Chinese NOCs come better
equipped to bargain than IOCs because of support from
Beijing may be somewhat farfetched when one considers that
these NOCs are dwarfed by the sheer size and volume of oil
imported into China by the IOCs. “While Chinese purchase
of oil and gas assets abroad has received much attention, their
total contribution to Chinese oil imports in mid-2005 was less
than 300,000 b/d” (EIA.gov—China). Among this total,
equity oil—the oil which has been “locked-away” from IOCs’
accounts for a particularly small percentage of it—15% of the
Chinese crude oil imports, and 6% of Chinese petroleum con-
sumption (Department of Energy, 2005). 

Even more importantly, Chinese NOCs may still choose
to sell the oil that they extract to other international con-
sumers and firms. China’s downstream oil market is much less
profitable than upstream development in foreign markets,
particularly in the MENA. According to the Energy
Information Agency (EIA): “Domestic price regulations for
finished petroleum products have hurt Chinese refiners
because of the large difference between current high interna-
tional oil prices and low domestic rates” (EIA.gov—China).
This encourages Chinese NOCs not only to expand foreign
production, but also to sell the oil to foreigners, thus circum-
venting low domestic prices. This is exactly what we see hap-
pening with NOC oil purchased in Sudan. Although the
absolute volume of oil extracted by Chinese NOCs from
Sudan increased in 2006, the amount that the NOCs export-
ed to China declined precipitously as price rose and the
NOCs diverted shipments to countries without price ceilings
(Rosen and Houser, 2007). This seems to indicate that
Chinese NOCs are not beholden to Beijing, and that they act
according to market incentives and not political ideology.

Finally, basic economic theory tells us that that even if
Chinese firms enjoyed a significant boost at the negotiating
table because of Beijing’s “leverage,” this may still provide net
welfare benefits to non-Chinese consumers if it allows
Chinese firms to access oil previously unavailable to IOCs
(Economist Special Report, 2008). Rosen and Houser state that
even if “every barrel [extracted by Chinese NOCs] were
shipped back home, that would mean less China needed to
buy from Saudi Aramco or Kuwait Oil, and thus more avail-
able for the United States [or other nations] to purchase”
(Rosen and Houser, 2007, p. 33). 

This analysis also has clear policy implications. Instead of
“giving in” to American IOCs and asking the State
Department to increase diplomatic pressure on foreign gov-
ernments that do not give IOCs preferential treatment, the
United States should encourage the liberalization of the
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Chinese downstream market. This ought to include allowing
the IOCs to freely compete inside of China and the Chinese
re-examination of domestic price subsidies. While this diplo-
matic effort should be closely coordinated with the State
Department, the SED offers an ideal forum to raise these
issues.

THE CREATION OF A BLUE-WATER NAVY

A final U.S. national security concern, briefly detailed, is that
Beijing’s desire to secure its own oil routes might encourage it
to develop a blue-water navy to protect these strategic inter-
ests. (Leiberthal and Herberg, 2007). Particularly motivating
(according to this line of reasoning) is the fragility of Chinese
oil supplies crossing through the Straits of Malacca, which the
IEA claims “is the key [petroleum] chokepoint in Asia with
an estimated 15 million bbl/d flow in 2006,” and that “if the
strait were blocked, nearly half of the world’s fleet would be
required to reroute around the Indonesian archipelago” (IEA
World Oil Transit Checkpoints). China is particularly
dependent on the Straits, and Xinhua (2005), a state owned
Chinese newswire, reported in 2005 that 80% of China’s oil
imports pass through the straits. 

China’s development of a blue water navy in order to
protect the Straits may or may not come true. In a case study
analysis conducted by Harry Lai of the East Asian Institute,
he argues that an increase in Chinese militarization of the
Straits is unlikely because: 

Its blue-water navy is still more of a concept than a reality. Its
ability to safeguard and/or disrupt sea-lanes from the Persian
Gulf to the South China Sea have been rather limited. Any
disruption of sea-lanes by China would invite strong counter-
moves by the other parties and could be highly counter-pro-
ductive. Therefore most of China’s efforts at securing its oil
routes have been to find alternative land pipelines or railway
links. China also apparently falls back on US protection to
ensure the safety of its sea-lanes for oil. (Lai, 2007, p. 531).

Additional concern might be voiced over the recent decision
by Beijing to deploy military vessels off of the West coast of
Africa in order to protect Chinese shipping from pirates.
While the vote to allow the deployment unanimously passed
the UN security council, this may still signify a dangerous
shift in the Chinese strategy for millitary modernization
(BBC.com, December 2008). Either way, the U.S. intelli-
gence community should watch China’s naval developments
and military spending closely.

CONCLUSION

While to an outside observer it may seem like China has
recently embarked on an aggressive, expansionary foray into
international diplomacy, China’s bilateral relationships with
oil producing states are relationships defined by economic
necessity, not geopolitical posturing. Although China’s

NOCs may receive marginal benefits from the Chinese gov-
ernment, Chinese NOCs act in a profit-maximizing manner
similar to Western IOCs. Similarly, Chinese oil interests in
the MENA (and the importance of oil security to Beijing) do
not inherently represent a destabilizing force threatening
American security interests. This is simultaneously both a
good and a bad thing. Because the Chinese government’s
interest in oil security (an interest shared by governments
worldwide) is not inherently hostile, this indicates that China
may be willing to co-operate on issues of energy security. One
step toward this cooperation should be the inclusion and
increased involvement of China in the International Energy
Association (IEA). Another crucial step would be to use the
SED to pressure China on sensitive issues like the liberaliza-
tion of China’s downstream oil market, particularly allowing
American international oil companies (IOCs) increased mar-
ket access. Also important is addressing China’s fuel price
ceiling and subsidies. Were fuel prices allowed to rise, demand
for refined petroleum would slacken, reducing the rate the
Chinese production/consumption gap is expanding.

Acknowledging that China’s bilateral relationships with
these states are driven by economics also complicates issues
that once seemed black and white. Previously, China has
stonewalled the U.N. Security Council by invoking principles
rather than economic necessity—most notably the concept of
sovereignty (China Daily, 2003). While this may still some-
times continue to be China’s official rationale, the United
States will have to take the economic reality of the situation
into account and develop new approaches to encouraging
China to support American foreign policy goals like Iranian
sanctions and a U.N. peacekeeping mission in Darfur.
Additionally, the United States must recognize that the inter-
national presence of China National Petroleum Company,
China National Offshore Oil Company and other state
owned oil companies provides a strong economic incentive
for China to begin developing a blue-water navy.
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APPENDIX 1

WHY IS CHINA’S OIL CONSUMPTION RISING?
INCREASE IN AUTOMOBILE CONSUMPTION AND

HEAVY INDUSTRY CASE STUDIES.

The rise in Chinese automobile consumption (one of the fac-
tors from which demand for petroleum is derived) has
increased as Chinese citizens have become increasingly more
prosperous. Today, “More and more Chinese are trading in
their bicycles for motor bikes and cars. Between 2000 and
2006 the number of new cars sold grew by an average of 37%
a year, making China the world’s second-biggest market” (The
Economist Special Report, April 2008, p. 8).  Rosen and Houser
(2007) contend that this increase is a function of GDP per
capita: “Chinese households are reaching income levels at
which energy-intensive consumer goods, like air conditioners
and automobiles, are within reach... historically, when coun-
tries reach $5,000 per capita GDP” (p. 14). (See figure A1).
The current Chinese per capita GDP is $5,300 (PPP) (CIA
World Factbook—China). Sinopec also released predictions
that this automobile consumption will increase in the future,
“the 23m cars owned by Chinese consumers in 2005 will mul-
tiply to 130m by 2030, placing a considerable burden on a
country where at least 43% of oil demand is met by imports”
(Skinner, 2008, p. 2). This increase in automobile purchases
(barring the invention/discovery of a viable petroleum substi-
tute) will cause a huge increase in oil demand.

Another source of the boom in Chinese energy consump-
tion, and one that has particularly important implications for
the international oil market is the structural shift by the
Chinese economy into heavy industry, which has increased the
overall energy intensity of the Chinese economy. 

The Economist (2008) argues that there are two main rea-
sons for this increase in heavy industry. One is that China has
“reached a stage in its development when labor becomes rel-
atively scarce and growth begins to rely more heavily on
investment” (p. 21). Since heavy industry is capital intensive,
the relative abundance of Chinese capital—about 50% of
Chinese GDP gets saved every year (Roach 2006, p. 1) means

that Chinese firms are more likely to switch into heavy indus-
try. This is (arguably) compounded as Chinese labor becomes
relatively scarce, and thus the opportunity cost of not substi-
tuting capital for labor increases. Therefore, Chinese firms are
more likely to switch into capital-intensive heavy industry.
This argument flows along the lines of Oshima’s (1987)
Economic Growth in Monsoon Asia: “The passage into an
industrial society is accompanied by rising yield per hectare,
multiple, diversified croppings, off-farm employment, and
higher farm-family incomes. With increased incomes, aggre-
gate demand for industrial products rises, employment oppor-
tunities in the cities open up, and soon full employment is
reached. Rising wages induce mechanization on farms and in
firms...” (p. 315). This transition described by Oshima
rewards firms that produce increasingly capital-intensive
goods during the later end of this demographic transition. 

Another argument, proposed by Rosen and Houser, holds
that the Chinese economy’s recent and rapid shift into ener-
gy intensive heavy industry happened because heavy industry
(largely state owned enterprises [SOEs]) has become increas-
ingly profitable due to artificially low factor costs of land and
capital paid by SOEs, as well as the ability by Chinese SOEs
to largely ignore environmental costs and free ride off of pub-
lic goods like clean air and water (Rosen and Houser, 2005).
Deepak Lal, a UCLA economist who similarly believes that
market distortions have allowed SOEs to compete with the
private sector on unfair terms, elaborates on the Chinese
financial system that over-feeds SOEs cheap capital: 

The reason [that SOEs access subsidized capital] is that near-
ly 90 percent of Chinese household savings are placed in the
state-owned banks, which channel them at subsidized rates to
the low return and often loss-making SOEs. The efficient pri-
vate sector is crowded out of access to the bulk of Chinese
savings... This continuing subsidization of the SOEs to meet
the social burdens imposed by the past development strategy,
based on promoting heavy industry through planning, is lead-
ing to serious problems of economic management and ineffi-
ciencies in the allocation of investment. (Lal, 2006, p. 6).

In other words, bankers in nationalized Chinese banks often
loan capital at a below market or negative real interest rate to
their friends in Chinese SOEs. This provides a subsidy to
Chinese SOEs, making their projects (largely energy inten-
sive heavy industry) more profitable than it would be if capi-
tal were better allocated (The Economist Special Report, April
2008).
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Salt Lake County Third District Adult Felony
Drug Court: Screening Procedures,
Legislative Funding, and the Advancement of
Therapeutic Jurisprudence
Kurt B. Manwaring

Drug courts face obstacles on multiple levels. Three issues facing the Salt Lake County Third District Adult
Felony Drug Court are examined: screening procedures, funding needs, and therapeutic jurisprudence.
Sources used include a literature review of relevant issues and key informant interviews with selected indi-
viduals associated with the adult felony drug court program in the Salt Lake County Third District. Findings
indicate that the Salt Lake County Third District Adult Felony Drug Court will likely benefit from 1) a
screening emphasis on offenders with high criminogenic risks and high psychosocial needs, 2) continued fund-
ing from the State of Utah Legislature, and 3) a societal and institutional paradigm shift away from stigma-
tization regarding substance abuse and towards therapeutic jurisprudence.

INTRODUCTION

Drug courts are widely recognized as “the single most
effective solution to the growing threat of substance
abuse and addiction” (National Drug Court Institute

[NDCI] n.d.). Nevertheless, there are numerous significant
challenges facing the drug court program today. After briefly
defining what a drug court is, I will address three of the issues
which drug courts are currently facing: screening procedures,
the need for legislative funding, and the advancement of ther-
apeutic jurisprudence. An examination of these issues is
important because they represent challenges facing the drug
court program on several levels. If these challenges are prop-
erly addressed, the drug court program is likely to become
more effective in rehabilitating substance abuse offenders. If
these offenders can be rehabilitated, there should result an
increase in public safety and a greater financial return on tax-
payer dollars used to combat issues associated with the recidi-
vism of substance abuse offenders.

WHAT IS A DRUG COURT?

The drug court program is intended to serve as an alternative
to the seemingly ineffective strategies used to fight substance
abuse related crimes, collectively known as “the war on drugs”
(Hora, Schma, and Rosenthal, 1999; see also Cooper, 2007;
Marlowe, 2007, August 23). The global phenomenon of drug

court began in the United States in 1989 as a potential solu-
tion to the rising crime rates associated with substance abuse
(NDCI, n.d.; see also Nolan Jr., 2001; Califano Jr., 2007).
Drug courts combine the tools of the criminal justice system
with the expertise of substance abuse treatment professionals.
The abuse of drugs is perceived as a biopsychosocial disease
which maintains that “biological, psychological, and social
factors are deeply woven into the development of addiction”
(Center for Substance Abuse Treatment, 1996). Drug treat-
ment programs are utilized to help participants overcome
their substance addictions. Criminal offenders who are admit-
ted to drug court are constantly monitored by numerous agen-
cies within the criminal justice system. Sanctions and rewards
are administered by the judge (Manwaring, 2008, p. 9) and
are based upon the individual’s performance as well as recom-
mendations made by those agencies actively involved in
tracking the participant’s program advancement. The ulti-
mate goal of the drug court program is to provide participants
with the ability to successfully manage their drug addictions
and abstain from future recidivism. 

The use of drug courts as a remedy to the growing threat
of substance abuse has proliferated over the last two decades.
Since the creation of the first drug court, over 2,000 addi-
tional courts have been instituted nationwide (Huddleston
III, Marlowe, and Casebolt, 2008). The first drug court in
Utah was implemented in 1996 (Fuchs, 2008a). As of August
2008, there were 33 active drug courts in Utah (BJA Drug
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Court Clearinghouse Project, 2008). At any given time, over
70,000 participants are involved in drug court throughout the
United States and its territories (Huddleston III, Marlowe,
and Casebolt, 2008). Drug courts are being increasingly used
nationwide to combat the pandemic of substance abuse relat-
ed crime.

Notwithstanding the growing popularity of drug courts,
the program is faced with challenges on several levels which
threaten its sustenance and effectiveness. I have selected
three issues which I believe represent the challenges faced by
drug courts, namely the importance of screening participants
for certain characteristics, the need for legislative funding,
and the future of therapeutic jurisprudence.

SCREENING

WHAT IS SCREENING?
In order for drug courts to be most effective they must utilize
a competent screening strategy. Drug court screening refers to
the process used to determine eligibility for entrance into drug
courts (Knight, Flynn, and Simpson, 2008; see also Peters and
Payton, 1998). There are many factors which drug courts take
into consideration when considering who will be allowed to
participate. These include internal factors such as prosecuto-
rial practices and law enforcement strategies, and external
variables such as the support of elected officials, overcrowding
in jails, and public safety (Goldkamp, White, and Robinson,
2006). There is great importance attached to conducting
screenings early on in the drug court process (Marlowe,
Festinger, and Lee, 2004) and according to key analysts, they
should typically take place soon after a participant is arrested
(Knight et al., 2008; see also National Association of Drug
Court Professionals [NADCP], 2004; Peters and Peyton,
1998). 

Drug court screening takes place sequentially on two lev-
els: legal requirements for program entry and the clinical sta-
tus of the participant (Knight et al., 2008; see also Peters and
Peyton, 1998). Legal screening is used to determine a partici-
pant’s legal eligibility and also evaluate risks to public safety;
clinical screening is used to determine the type of treatment
needed by the individual participant, and to assess the partic-
ipant’s readiness for treatment (Peters and Peyton, 1998, 5).
Ideally, drug court screening should address four main issues:
drug use severity, major mental health problems, motivation
for treatment and criminal thinking patterns. (Knight et al.,
2008).

WHY IS IT IMPORTANT?
The screening process is very important to success in drug
court (Peters and Peyton, 1998). Accurate screening can
increase cost effectiveness and lead to greater efficiency in
treatment (Sheaser and Caster, 1999) as well as increase pub-
lic safety and produce more satisfying drug court outcomes
(Marlowe, Festinger, Lee, Dugosh, and Benasutti, 2006).

Information gleaned from the screening process can assist the
judicial role in approving vital decisions about treatment
referrals (Knight et al., 2008). The screening process is impor-
tant because it identifies the levels of need and risk which are
directly associated with success in drug court (Schwermer,
2008; see also Marlowe, 2007, August 23). 

WHAT SHOULD BE SCREENED FOR?
Drug court participants should be screened for characteristics
which impact the likelihood of treatment completion and
drug court graduation. Marlowe (2007) states that drug courts
need to tailor their approaches to match the criminogenic
risks and psychosocial needs of each offender. Criminogenic
risks are defined as “those characteristics of offenders that
make them more likely to relapse to drug misuse and less like-
ly to succeed in rehabilitation, and thus more likely to recidi-
vate;” psychosocial needs are defined as “those areas of dysfunc-
tion that, if ameliorated, can substantially reduce the likeli-
hood of continued involvement in substance abuse, crime, or
other misconduct” (p. 7-8). The emphasis of the drug court
screening process should be focused on participants who
exhibit these high-risk, high-needs characteristics. 

A 2x2 matrix is used to classify participants in one of four
demographic classifications (Marlowe, 2007). Although each
quadrant is identified with a detailed plan of attack, the rec-
ommendations can be simplified as follows (Marlowe, 2006): 

The high-risk high-needs quadrant is characterized by a
need for both accountability and treatment. Drug courts uti-
lize both accountability and treatment simultaneously and are
therefore a perfect match for participants demonstrating these
characteristics (Schwermer, 2008; see also Marlowe, 2006;
Marlowe et al. 2006). 

The labels of high-risk and high-needs are not arbitrary
designations, but rather are based upon the results of signifi-
cant research (Taxman and Marlowe, 2006). High risk indi-
viduals can best be classified as such if the following attributes
are implicated (Marlowe, 2007, August 23): involvement
with substance abuse before age 14, criminal activity before
age 16, rehabilitation before age 24, a criminal record which
indicates recidivism, previous rehabilitation failures, and a
concomitant diagnosis of antisocial personality behavior.
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Accordingly, high needs individuals are best identified by fac-
tors such as: “compulsive addiction to drugs or alcohol, psy-
chiatric pathology, emotional trauma, brain injury, chronic
medical conditions and illiteracy.” Although potential drug
court participants may exhibit extreme characteristics, for
policy purposes the labels of high-risk and high-needs should
be reserved for those individuals who meet scientifically
proven criteria. 

Drug court participants with high-risk, high-needs char-
acteristics are most likely to benefit from drug court. A focus
on the high-risk demographic is associated with a reduction in
re-arrests (Fielding, Tye, Ogawa, Imam, and Long, 2002) and
better performance in drug court (Marlowe et al., 2006). A
further emphasis on the high-risk high-needs demographic
results in lower levels of drug use (Marlowe, 2006, August 30)
and higher rates of drug court graduation (Marlowe et al.,
2006). 

Furthermore, allocating resources to those who do not
demonstrate sufficient need can actually impede the progress
of drug court participants (Marlowe, Festinger, Foltz, Lee, and
Patapis, 2005). As Dennis Fuchs (2008b), the first drug court
judge in Utah states:

Everything is pointing to the fact that to over-treat those
who don’t need it is more harmful than it is beneficial. So if
you start dealing with the wrong population and over-treating
them, you’re actually hurting them and you’re wasting time,
money, and effort. 

Rick Schwermer (2008), Assistant State Court
Administrator and State Drug Court Coordinator in Utah
also agrees that drug courts are not a good solution for low,-
risk low-needs offenders:

If we’ve got an array of treatment options, treatment—
slash—judicial options, use the lowest level and the cheapest
forum that will solve your problems for that defendant… but
don’t use drug court, your most expensive option short of
incarceration with people that you could do something else
with. 

Judge Constandinos Himonas (2008) of the Salt Lake
County Third District Adult Felony Drug Court concurs:
“There are far more cost-effective ways… of dealing with low-
needs low-risk individuals that don’t involve the kind of
detailed investment of resources [which drug courts offer].” 

This perspective, which places emphasis on high-risk,
high-needs individuals, is beginning to take shape as the pre-
dominant focus of drug court screening nationwide and in
Utah. 

SALT LAKE COUNTY THIRD DISTRICT

CURRENT SCREENING POLICIES

There are currently four categories of screening policies:
national recommendations, State of Utah legislative man-
dates, State of Utah Judicial Council rulings, and Salt Lake
County Third District prosecutorial policies. National recom-
mendations and State of Utah Judicial Council rulings are

particularly relevant to this matter because they address the
issue of a clinical screening. 

NATIONAL RECOMMENDATIONS

Although there is not a uniform set of policies which govern
drug courts nationally, there is a call for all drug courts to
screen for both “drug use severity and major mental health
problems” (Knight, Flynn, and Simpson, 2008). Additionally,
one of the key components of drug courts is to ensure that
“eligible participants are identified early and promptly placed
in the drug court program” (NADCP, 2004). Moreover, the
prescribed order of legal and clinical screening is clearly spec-
ified (Peters and Peyton, 1998), thereby inferring that both
are necessary components of the screening process. 

STATE OF UTAH JUDICIAL COUNCIL RULINGS

The State of Utah Judicial Council (2008) has attempted to
establish criteria for eligibility in drug court with its recent
ruling, Rule 4-409. This ruling states that all assessments must
be written and “include an assessment process that measures
levels of addiction, criminality, and/or other appropriate cri-
teria.”

CURRENT REALITY

The reality of the screening process in the Salt Lake County
Third District Adult Felony Drug Court is much different
than the one advocated by the policies previously mentioned
in one significant way: clinical screening does not take place
before participants are admitted into the drug court program.
The institution of pre-admission clinical screening is an issue
which impacts the future of the adult felony drug court pro-
gram in the Salt Lake County Third District.

Gary Dalton (2008), director of Salt Lake County
Criminal Justice Services (CJS) states that clinical screenings
were discontinued about two years ago because of strained
relations with other drug court agencies. He states that CJS
would recommend for or against certain participants after
conducting clinical screenings, but often found that their rec-
ommendations differed from those of the District Attorney’s
office and the Legal Defenders Association (LDA). Dalton
describes the conflict as follows:

We never had a problem with doing [clinical screenings.] We
enjoyed the process… but we got in so many sidebar conver-
sations and “fights” with our stakeholders that it wasn’t worth
it. Every time we said this person probably shouldn’t be in
drug court for whatever our screening proved out, LDA would
throw a fit and say ‘No they should be in and they’ve go to,’
and so we spent more time fighting about the decisions we
were making than making good decisions.

Nisa Sisneros (2008), a Salt Lake County Legal Defense
attorney takes a markedly different approach to drug court
screening than CJS. She states, “If I could get everyone in the
program, I would.” Sisneros recommends every defendant
that she thinks “would technically qualify” for admission
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because she doesn’t feel that enough of her clients would be
approved if she only advocates for those identified as high-
risk, high-needs. 

Dalton (2008) describes the role which CJS played in the
discontinuation of pre-admission clinical screenings as a
result of this kind of philosophical difference:

We came to the conclusion of listen, who is the gate-keeper
with the courts? It’s the district attorney’s office; they have the
final say. They can either prosecute them or not. So we said,
‘Why don’t we turn this over to the district attorney’s office,’
and we did, and they’ve been doing the screening. Now, they
screen from the perspective of law and so they’re looking at
clients’ charges and cases…. And guess what, whether the
right people are getting in or out that dimension of argument
has gone away. 

Dalton (2008) agrees with the decision to discontinue pre-
admission clinical screenings: “I personally think the decision
to move the screening was worth it. I have a happier staff, less
contention around here, and no one worried about fighting
over people.” However, he states that the Utah Division of
Substance Abuse and Mental Health has requested a “more
profound screening” and so he is currently in the process of
developing a way to “do a legal screening, a risk assessment,
and then the treatment screening so that all those elements
come together and line up.”

This absence of pre-admission clinical screenings ignores
the written ruling from the State of Utah Judicial Council for
the sake of alleviating inter-agency conflict. Schwermer
(2008), expresses frustration with a lack of uniformity by say-
ing:

I’m trying to talk about nuance of how to differentiate
between high-risk high-need people with sociopathic tenden-
cies versus high risk, high need without the sociopathy, and
that’s all well and good… but I can’t even get people to figure
out if they’re high-risk high-need in the first place. That’s the
difficulty and that’s what we tried to get at in as direct a way
as we could with [Rule 4-409].  

Dalton (2008) is willing to focus on high-risk high-needs
offenders when, and if, pre-admission clinical screenings are
reinstituted. His statement of intent is evidence of his strong
managerial skills and yet also suggests there is not widespread
inter-agency awareness of the data currently available regard-
ing high-risk, high-needs offenders: “If the feds or a national
study said these are the people that really benefit, this is evi-
dence-based, research driven, these are the people that bene-
fit from a drug court, I’d be open to looking at them.”. As
shown previously, this evidence already exists.

“HIGH-RISK, HIGH-NEEDS:” AN INVALID
ANALYSIS?

A focus on the high-risk, high-needs demographic is not
without its criticisms, however. A 2006 report by the
National Institute of Justice, examining the drug court pro-
gram in Clarke County, Nevada, pointed out a potential flaw
in the strategy: “Drug courts handling high-need, high-risk
offenders are likely to have lower graduation rates and higher
rearrest rates than those targeting minor or first-time offend-
ers, so court planners must ground their experiences in reali-
ty” (Goldkamp et al., 2006). Certainly, a focus on the most
troubled criminal demographic group brings with it the
potential for a less than stellar report card, although the evi-
dence previously cited indicates that this is not always the
case. Where applicable, this type of analysis should raise a red
flag if the focus of the drug court program is the reputation of
the program itself.  I would argue, however, that drug courts
were not designed to function as a flagship of the criminal jus-
tice system, but to mitigate the effects of substance abuse on
individuals and communities.

Drug court was not created to maintain a strictly prag-
matic or status quo approach to substance abuse. Judge
Herbert Klein, who helped design the nation’s first drug court
states that an innovative solution was needed at the time and
that “changing tactics required a fundamental shift in think-
ing: treating people as addicts, rather than criminals.” He
continues, “drug court is all about the belief in the redemp-
tion of human beings—reaching out to people and telling
them we care, and that we will help if we can” (Join Together,
1999). These statements from one of the founders of the drug
court movement indicate the importance of recognizing the
role of offender addiction in substance abuse crime.

Fuchs (2008b) agrees with Klein in substance, and
explains why the screening emphasis should remain focused
on the high-risk high-needs demographic:

Even if it leads to lower graduation rates and a little higher
recidivism, you’re still dealing with a population that would
have even much higher recidivism and much less either grad-
uation or success in drug treatment. These are the individuals
that we definitely should be spending our money on. This is
the most cost-effective population to deal with. The rest of
the population that have drug offenses should not be ignored,
but they could be dealt with in other ways. 

Schwermer (2008) feels that uniformity on this issue is crucial,
and states, “I think that the most important thing we could do
right now is agree on and implement, and then most impor-
tantly, use the screening and assessment data that we get.” 

RECOMMENDATION

The Salt Lake County Third District Adult Felony Drug Court
should place its screening emphasis on high-risk, high-needs
offenders, and of necessity must first re-institute the practice of
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pre-admission clinical screening. As previously demonstrated,
there is a growing body of evidence testifying to the validity of
a focus on high-risk, high-needs participants. If the Salt Lake
County Third District Adult Felony Drug Court reinstitutes
the practice of pre-admission screening and proceeds to focus
on the high-risk, high-needs demographic, it will have a greater
opportunity to present the legislature with data indicative of
success. This type of data is crucial to the continued and
increased funding of the drug court program.

THE ROLE OF FUNDING

The Utah State Legislature must continue to fund the drug
court program at its current level if drug courts are to remain
an effective solution to the plague of substance abuse. Drug
courts have several sources from which to draw upon for fund-
ing. The drug court program in Utah views the Utah State
Legislature as its funding focal point. The state legislature has
been extremely supportive of the drug court program thus far,
but future funding is in jeopardy due to the current economic
recession and legislative priorities. Drug courts effectively
combat the problems associated with substance abuse by
reducing recidivism rates and yielding significant returns on
tax-payer investments. Although concerns with the method-
ologies used to produce results have been questioned in the
past, evolutions in drug court research render these concerns
anachronistic. The Utah State Legislature should continue to
fund the drug court program during the current economic
recession because, regardless of jurisprudential philosophy,
drug courts produce lower rates of recidivism than any other
criminal justice program and yield significant financial
returns on tax-payer investments. 

SOURCES OF FUNDING

Drug courts have access to multiple sources of funding, three
of which will be briefly examined here: federal grants, partic-
ipant fees, and state legislatures. Federal grants are often used
to implement new drug courts but usually come with time
limitations (Reilly and Pierre-Lawson, 2008). Participant fees
are funds paid by drug court participants in exchange for the
opportunity to participate in the program. These fees serve as
a tool to teach participants the value of accountability and
responsibility (Reilly and Pierre-Lawson, 2008) and “get at
the notion that if somebody gets something for free, whatev-
er it is, they value it less” (Schwermer, 2008). However, the
financial significance of participant fees is minimal at best.
State legislatures are ultimately the source which must pro-
vide drug courts with ongoing funding when federal grants
have expired in order to ensure long-term stability of the pro-
grams (Heck and Roussell, 2007; see also Reilly and Pierre-
Lawson, 2008). 

CURRENT FUNDING EMPHASIS

The Salt Lake County Third District Adult Felony Drug
Court currently utilizes all three funding options, with an
emphasis on legislative funding. Both Dalton (2008) and
Schwermer (2008) state that federal grants have been virtu-
ally exhausted. Similarly, although participant fees continue
to be a required part of drug court, they do not represent a sig-
nificant enough dollar amount to fund the entire program.
While participant fees could be increased, Schwermer is hes-
itant to use this as a funding option:

My concern would be that the mounting fiscal pressure… on
an individual either contributes to stress and ‘this isn’t worth
it and I may as well use [drugs] and to hell with it,’ and/or ‘I
gotta pay for this, so I gotta go boost a stereo or whatever to
come up with my 30 bucks.’ And then they get arrested for
that and that leads either the first or second or third time to
them being kicked out of the drug court.

The state legislature is the remaining option which has
become a funding focal point of the drug court program in
Utah. Schwermer (2008) states that the legislature has “been
very supportive,” especially when considering “five or six
years ago [when] we had zero general funds going into drug
courts.” Fuchs (2008) sees the relationship between drug
courts and the legislature as very positive: 

Here in Utah, especially, we’ve been lucky. I think the legis-
lature and the governor have been very supportive.
Admittedly, there probably are not enough funds, but I think
when you look at other states… we get a good amount of
funds. I think there’s support for drug courts.

Judge Randall Skanchy (2008a) of the Salt Lake County
Third District Adult Felony Drug Court expresses an almost
identical appreciation for the current level of funding:

I am impressed with the level of funding that we present-
ly have in terms of the commitment that both the state and
local governments have made to have it be successful. We
certainly need more, there’s no question about that. But it’s so
much more than where I came from that it’s a treat to be here
in this courtroom.

IMPACT OF ECONOMIC RECESSION

Although the Utah State Legislature has been extremely sup-
portive of drug courts, the reality of the current economic
recession is a threat to continued funding. The United States
is now in the midst of what former Chairman of the Federal
Reserve, Alan Greenspan, calls a “once-in-a century credit
tsunami” (Smith, 2008, October 23) and which Robert
Rubin, Secretary of the Treasury under President Clinton,
refers to as a “perfect storm” (Thomas and Hirsh, 2008, p. 45).
The complexities of the current financial crisis are too numer-
ous to detail here, but Paul Krugman (2009), recipient of the
2008 Nobel Prize in Economics, states that all the signs “point
to the worst recession in the United States, and in the world
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as a whole, since the early 1980s. And many economists will
be relieved if it’s only that bad.” While the economy in Utah
has shown tremendous progress under the leadership of
Governor Jon Huntsman, its economy is by no means
immune from the current crisis. The Utah State Legislature
recently addressed a record deficit in revenue of $1 billion
(Executive Appropriations Committee, Utah Legislature
2009). Although the current federal economic stimulus bill
gives the legislature unique access to additional funds, which
softens the blow, the money is temporary and will not be
available for continued shortfalls. The recession can be
expected to impact funding for drug courts, as well as the rea-
sons which lead people to need their services, namely drug use
and related crime which is associated with unemployment. 

The impact of the recession on funding requires no elab-
oration: a shortage of money available for government pro-
grams means different agencies must compete for shrinking
available funds. Schwermer (2008) worries that current drug
court participants would be harmed by a cut in funding: 

One thing that concerns me is that as funding gets tighter, if
it does get tighter in terms of treatment… we have issues of
people that are already in the program. I mean, you can’t just
cut money to an existing program when you have what is
essentially an 18-month treatment episode…. We’ve already
started people in the chute…. You can not bring anybody else
in the door and still need every bit of money you have, every
bit of money you had the previous year to treat the folks that
are already in the door.

The problem of substance abuse and related crime is likely to
rise during an economic recession, not decline or merely hold
steady. Although the link between crime and a poor economy
is not irrefutable (Sealey, 2001), Richard Rosenfield, a sociol-
ogist at the University of Missouri-St. Louis, argues that
“every recession since the late ‘50s has been associated with
an increase in crime” (Hauser and Baker, 2008). Arvanites
and Defina (2006) find that macro-level economic conditions
have a significant impact on crime. The relevance for drug
courts between crime and the economy is illustrated by the
finding that drug abuse is implicated in the crimes of 80 per-
cent of those in prison (Califano, 1998). Based solely on
anecdotal experience, Judge Himonas (2008) believes the
portion of crime related to substance abuse in the Salt Lake
County Third District is “easily in excess of 80 percent.”
Similarly, Judges Hansen (2008), Henriod (2008), and
Skanchy (2008b) believe the number is between 80 and 90
percent. Substance abuse would likely have a similar impact
on rising crime rates associated with economic recessions.

Another factor which must be considered during a reces-
sion is the issue of unemployment. As the United States
began its second full year of economic recession (National
Bureau of Economic Research, 2008), the U. S. Department
of Labor indicated an unemployment rate of 8.1 percent and
some analysts expect the number to reach double digits by the
summer of 2009 (Irwin and Shin, 2009, March 7). Statistics

which indicate high rates of unemployment are important
because crime is positively correlated with unemployment
(Grant II and Martinez, 1997). Furthermore, drug use pre-
vents long-term participation in the labor force (Ginexi, Foss,
and Scott, 2003). Since 1977, periods of recession in the
United States have been met with negative employment
growth (Recessions and Employment Change 2002).
Moreover, employment during the 1990-91 and 2001 reces-
sions did not hit its lowest point until after the recessions had
ended (Langdon, Krantz, and Strople, 2004).  This leads to a
realistic fear of what economists term jobless growth, a pre-
carious situation where employment growth does not imme-
diately resume at the conclusion of a recession; since 1990,
both U.S. recessions were followed by jobless growth (Schreft
and Sing, 2003). Mark Knold (2008), chief economist for
Utah’s Department of Workforce Services does not believe
that Utah will be immune from the effects of the recession:
“We believe that the employment situation will actually be
down 1.5 percent for 2009 which would be a loss of 19,000
jobs. If that all holds true, that will be the worst economic
environment we’ve had since 1954”.

History suggests that the current economic recession will
probably be associated with, and followed by, periods of
increased criminal activity. Drug courts seek to curb this
tragedy by producing graduates who are both prepared to
effectively manage their drug addictions and participate in
the labor force.  

EFFICACY OF DRUG COURTS

Drug courts are an effective solution to the problems associat-
ed with substance abuse. This is especially important when
revisiting an anticipated rise in criminal activity associated
with the current economic recession. Drug courts produce
quantifiable results such as reduced recidivism rates and eco-
nomic savings. Although there have been concerns with the
research methodologies used by drug courts in the past, sever-
al different meta-analyses now show beyond a reasonable
doubt that drug courts are a viable solution to the substance
abuse crisis. 

Drug courts are very successful in lowering the rate of
drug related recidivism. A review of the latest literature by
Huddleston III et al. (2008) shows that “drug courts signifi-
cantly reduce crime rates an average of approximately 7 to 14
percentage points.” The most recent evaluation of the Salt
Lake County Adult Felony Drug Court revealed a reduction
in recidivism of approximately 10.1 percent (Van Vleet,
Hickert, and Becker, 2005). Drug courts produce results that
cannot be rivaled by any other program within the criminal
justice system (Huddleston III et al., 2008). 

The economic return on investments produced by drug
courts is also impressive. Bhati, Roman, and Chalfin (2008)
estimate that drug courts currently produce “about $2.21 in
benefit for every $1 in costs, for a net benefit to society of



HINCKLEY JOURNAL OF POLITICS 2009

87

about $624 million” (p. 56). The latest evaluation of the Salt
Lake County Adult Felony Drug Court estimates that “for
every dollar spent there is an approximately $4.29 return on
investment,” and furthermore suggest that this amount is like-
ly underestimated (Van Vleet et al., 2005, pp. 64, 72). Drug
courts may actually entail higher up-front costs than the crim-
inal justice alternative of probation, but they are certainly
“more cost-effective in the long run because they [avoid] law
enforcement efforts, judicial case-processing, and victimiza-
tion resulting from future criminal activity” (Huddleston III
et al., 2008, p. 6). 

The results produced by drug courts have been ques-
tioned in the past because of suspect methodologies, namely a
reliance on participant narratives and the further use of pseu-
do-science to exaggerate findings. The emotion associated
with the personal stories of drug court participants often
results in the use of participant narratives, referred to as story-
telling. The concern with the use of storytelling is that the
“narrative appears to triumph over traditional empirical find-
ings as the most convincing determination of the program’s
worthiness” (Nolan Jr., 2001, pp. 111-113, 127). Past research
has also made use of methodology which did not meet uni-
versally accepted academic standards. In particular, before
2000, “only a handful of [drug courts] used the proper com-
parison groups” to quantify the recidivism rates which are so
crucial to the drug court program’s claims to success
(Hoffman, 2000, p. 1491).  Concerns such as these have led a
state court judge from Denver, Morris Hoffman (2000), to
declare:

We have succumbed to the lure of drug courts, to the lure of
their federal dollars, to the lure of their hope, and to the lure
of their popularity. Drug courts themselves have become a
kind of institutional narcotic upon which the entire criminal
justice system is becoming increasingly dependent…. It is
time for all of us to take a much harder look at drug courts….
We should spend less time feeding the fanaticism of drug
courts and more time in an honest debate about the deep
moral and social issues inherent in drug use, drug abuse, and
drug control (p. 1533-34). 

The concerns of Judge Hoffman and other skeptics are gen-
uine and must be openly acknowledged; however, while flaws
have plagued previous drug court studies, the conscientious
efforts of drug court researchers over the last decade have, to
a large extent, nullified many of these fears. Additionally, suc-
cess can legitimately be measured by participant narratives
because substance abuse is considered a biopsychosocial dis-
ease by the drug court program (Center for Substance Abuse
Treatment, 1996) and is therefore subject to therapeutic mile-
stones such as storytelling (Nolan Jr., 2001). A lack of sound
methodology was recognized years ago by drug court
researchers (Belenko, 1998; see also Hora, Schma and
Rosenthal, 1999) and serious efforts have since been made to
produce valid research (Marlowe, Heck, Huddleston III, &
Casebolt, 2006). The subsequent use of meta-analyses, “in
which scientists statistically average the effects of the program

over numerous research studies” definitively show that drug
courts produce comparatively low rates of recidivism and are
cost-effective (Huddleston III, Marlowe, & Casebolt, 2008, p.
6). Therefore, while Hoffman and other skeptics are correct
that design flaws have plagued previous drug court research,
those same flaws have acted as catalysts to produce the cur-
rent evolutions in drug court research which now yield scien-
tifically valid results testifying to the efficacy of the drug court
program. 

RECOMMENDATAION

The Utah State Legislature should continue to fund the drug
court program at no less than its present level. The drug court
program in Utah relies on the Utah State Legislature as its
funding focal point. The current economic recession is likely
to be accompanied by an increase in crime associated with
substance abuse and related issues of unemployment. The
drug court program deals with substance abuse more effec-
tively than any other criminal justice program and does so
while yielding a significant financial return on tax-payer dol-
lars. Judge Henriod (2008) offers three reasons why the legis-
lature should continue funding the drug court program at its
current level during the recession:

Number one, public safety, because we’re cutting down on the
number of crimes that are committed. Two, we’re reducing
the impact on our prisons, jails, and our probation/parole offi-
cers. Number three, which fits together, in the time of eco-
nomic turndown when people are losing their jobs and hav-
ing reduced income, they’re going to be committing more
crimes and so we have to pay even more attention to them. 

The Uah State Legislature has been extremely supportive of
the drug court program thus far. Schwermer (2008) strongly
believes that drug courts have proven their worth and hopes
the legislature agrees by continuing to fund the program at is
current level:

Of course this year will be a bit of litmus test. This year there
are going to be cuts everywhere. And I would say if we can
simply avoid being cut in drug court that will speak volumes,
because everything else is getting cut…. If we can do that, this
[legislative] session will be a success as far as I’m concerned. 

Funding is critical to the success of the drug court program,
but even with funding, drug courts could not exist outside the
framework of therapeutic jurisprudence.

THE ADVANCEMENT OF THERAPEUTIC
JURISPRUDENCE

RELEVANCE TO SUBSTANCE ABUSE

Therapeutic jurisprudence is a lens with which to view sub-
stance abuse that allows for the vision necessary to curb the
problem. Problem-solving courts “are the most tangible man-
ifestation of therapeutic jurisprudence” (Schwermer, 1999, p.
1), and drug courts comprise the majority of all problem-solv-
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ing courts. While there are criticisms of therapeutic jurispru-
dence, the strengths of this approach to justice outweigh its
weaknesses. A barrier to the success of drug courts is found in
the well-intentioned but harmful emphasis on the use of stig-
ma as a deterrent of crime. A shift in society’s attitude towards
substance abuse accompanied by an adoption of therapeutic
jurisprudence by the criminal justice system will do much to
curb the negative effects of substance abuse. 

WHAT IS THERAPEUTIC JURISPRUDENCE?

The term therapeutic jurisprudence first appeared in publica-
tion nearly two decades ago (Wexler, 1992). Wexler and
Winick (2003) define therapeutic jurisprudence as “a multi-
disciplinary approach that seeks to bring insights from the
behavioral sciences—psychology, social work, criminology,
and the like—into the world of law practice.” Winick (1997)
elaborates further and identifies it as “the study of the role of
law as a therapeutic agent” (p. 85). Therapeutic jurisprudence
represents a radical departure from the traditional views of
criminal justice. Whereas crime has typically been viewed by
the criminal justice system with a focus on past behavior and
related consequences, therapeutic jurisprudence emphasizes
“immediate and future behavior” (Schwermer, 1999, p. 1).
Instead of formulating and implementing law based solely on
precedent or logic, therapeutic jurisprudence gives validity to
experience (Freckelton, 2007) and interprets the law with
input from the social sciences (Hora, Schma, and Rosenthal,
1999). The term therapeutic jurisprudence itself may be new,
but as Wexler (1995) observes, “scholars, researchers, and
practitioners were playing with these insights before thera-
peutic jurisprudence was explicated” (p. 36).

DRUG COURTS IN CONTEXT

Therapeutic jurisprudence is the “jurisprudential foundation”
of drug courts (Hora, Schma, and Rosenthal, 1999, p. 440).
This paradigm has spread rapidly to various areas of the legal
field and “has now evolved into a general approach to prac-
ticing law” (Wexler and Winick, 2003). The most evident
manifestation of therapeutic jurisprudence is the concept of
problem-solving courts—also known as specialty courts.
Problem-solving courts approach crime from a non-tradition-
al perspective as “a participant in the therapeutic processes
imposed on defendants” (Schwermer, 1999, p. 1). While
there are numerous types of specialty courts, none is more
widely used than drug courts (Huddleston III et al., 2008). 

STRENGTHS AND WEAKNESSES

The rapid proliferation of drug courts signifies that those
within the criminal justice system recognize the ineffective-
ness of traditional approaches to substance abuse (Hora,
Schma, and Rosenthal, 1999). Nevertheless, the paradigm of
therapeutic jurisprudence as embodied in drug courts entails

both strengths and weaknesses. While there are numerous
analyses of therapeutic jurisprudence in general (Freckelton,
2008), I will limit my discussion to a selection of those which
are directly relevant to drug courts. 

STRENGTHS

The advantages inherent in therapeutic jurisprudence con-
tribute to the success of drug courts. Schwermer (1999) iden-
tifies four strengths of therapeutic jurisprudence as they apply
to problem-solving courts. First, empirical evidences of suc-
cess within the drug court program demonstrate that thera-
peutic jurisprudence “work[s].” (While this statement was
made at a time when drug court research was largely unreli-
able, the use of meta-analyses previously referred to make it a
valid point today.) Second, the collaboration of numerous
entities within the criminal justice system results in mutually
beneficial relationships. Third, offenders are held accountable
for their actions as the court “demands respect and gets com-
pliance.” Finally, the positive outcomes of participants in
problem-solving courts create a fertile ground for developing
a relationship of trust and confidence between the public and
the judiciary. The strengths associated with therapeutic
jurisprudence enable drug courts to be successful.

WEAKNESSES

Notwithstanding the strengths of therapeutic jurisprudence,
the approach also contains a number of weaknesses.
Schwermer (1999) identifies three concerns from the per-
spective of the courts. First, there is a loss of judicial neutral-
ity as a consequence of the active participation by the judicial
role. Second, the rules regarding judicial conduct do not con-
sider the unique nature of problem-solving courts.
Consequently, drug court judicial roles “arguably violat[e] eth-
ical rules on an almost daily basis” such as engaging in ex-
parte communications and exhibiting bias. Lastly, the organ-
ization, administration, and resources of the court are strained
due to the frequent and relatively long-term needs of the
offenders. These weaknesses associated with therapeutic
jurisprudence act as a potential barrier to the long-term suc-
cess of drug courts.  

STRENGTHS OUTWEIGH WEAKNESSES

Schwermer (1999) acknowledges that while there are defi-
ciencies in the therapeutic approach to jurisprudence, “it is
clear that the upside to supporting therapeutic jurisprudence
initiatives is still greater than the downside” (p. 4). While the
principles inherent in therapeutic jurisprudence run counter
to some traditional views regarding justice, the paradigm
allows for the imposition of punishment for substance abuse
while seeking at the same time to mitigate its negative effects
on both society and the offender. The result of its application
in regards to drug courts is a significantly reduced rate of crim-
inal recidivism. Although there are potential drawbacks to
the adoption of therapeutic jurisprudence, the strengths ulti-
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mately outweigh the weaknesses and provide the framework
necessary for the continued success of drug courts. 

Each of the weaknesses previously mentioned loses a por-
tion of validity upon further examination. For example, while
judicial neutrality is lost during certain drug court processes it
is also held firmly intact during times of critical importance.
If a participant is ultimately unable to comply with the
demands of the program, the judge returns immediately to his
or her traditionally unbiased role to administer a final sanc-
tion—or sentence. Additionally, the absence of judicial
guidelines for specialty courts is not an indication that they
cannot fit in the current schema, but rather a sign that the net
of services offered by the courts can be expanded. Engaging in
ex-parte communications and selectively exhibiting bias are
tools of an unconventional approach to substance abuse
crimes which should be considered if there is to be any signif-
icant progress in the effort to eliminate the ills associated with
substance abuse. The dispassionate tradition of the judicial
role within the U.S. court system maintains a strong enough
hold to ensure that sanctions can be administered without
bias—even if there have been technical violations of ethical
standards which do not take into consideration the nuance of
substance abuse crime. Furthermore, the resources used to
deal with the long-term needs of substance abuse offenders are
likely more cost-effective than using repeated prison terms to
address habitual substance abuse crimes (United States
Government Accountability Office, 2005). In reality, these
particular arguments against therapeutic jurisprudence are
not as compelling as they initially appear. Ultimately, the
strengths associated with a therapeutic approach to jurispru-
dence outweigh the weaknesses. 

THE STIGMA BARRIER

Although drug courts maintain the ability to act and not be
acted upon in relation to therapeutic jurisprudence
(Schwermer 1999), the danger of societal stigmatization from
without the courts presents a significant barrier to success.
Even if drug court participants graduate and continue to
abstain from future recidivism, they are still impacted by soci-
etal stigma in relation to substance abuse. This fact is appar-
ent to those who are able to observe substance abuse offend-
ers over a long period of time. Not only does societal stigma-
tization harm substance abusers, but it also impacts family
members who are blamed for the onset of the substance abuse
and consequently shunned (Corrigan and Watson, 2006).
Stigma diminishes the positive outcomes of the drug court
program.

Regardless of the progress made by substance abuse
offenders during their drug court tenures, they will still face
discrimination upon their exit from the program in areas such
as “public housing, welfare, education benefits, [and] voting
rights” (Cooper, 2007, p. 245-251). Due to the financial
strains associated with substance abuse, few drug court gradu-

ates have the resources necessary to find appropriate housing.
The stigma associated with substance abuse extends all the
way into policy discussions, which often makes housing typi-
cally available through government programs inaccessible to
many of those who complete drug court. Additionally, drug
court graduates with felony criminal records are “prohibited
for life from receiving cash assistance and food stamps.” This
impacts all those who participate in adult felony drug courts,
most of whom have serious financial strains. Furthermore,
various statutes which prevent felons from voting do not
make allowance for drug court graduates. These “punitive
repercussions” of substance abuse could be termed as “lifetime
sanctions” which far outlast most punishments doled out by
the criminal justice system. Drug court participants overcome
tremendous obstacles by completing the drug court process,
and yet as a result of stigma they often find that society does
not recognize or appreciate their progress.  

Although stigma and related discrimination may serve a
legitimate purpose as a deterrent to substance abuse, the neg-
ative consequences of this kind of societal control should be
considered as well (Ahern, Stuber, and Galea, 2006). Luoma,
Twohig, Waltz, Hayes, Roger, Padila, and Fisher (2006) call
for an examination of institutional policies to determine “the
possibility of their contributing to stigma towards clients.”
The unique nature of drug courts, grounded in the bedrock of
therapeutic jurisprudence, allows drug offenders to face their
addictions in the open—with the support the criminal justice
system, particularly the judiciary. While there remains con-
troversy as to whether or not drug users should be considered
victims of a disease (Schaler, 2000), the fact that they are vic-
tims of stigma is not open to the same kind of debate.
Although well-intentioned, an over-reliance on stigma as a
deterrent to crime serves not to protect society—but to harm
it. 

A DRAMATIC SHIFT IN AMERICA’S ATTITUDE
TOWARDS SUBSTANCE ABUSE

The plague of substance abuse will not be curbed without sup-
port from the criminal justice system—and society in general.
Ret. Gen. Barry R. McCaffrey, Director of the Office of
National Drug Control Policy from 1996-2001, states that
“drug and alcohol addiction is the single most significant
problem facing America” (Corkery, 2002). This is a notewor-
thy statement, especially when considering that it was made
less than a year after 9-11. Whether or not the American pub-
lic agrees with his assessment, a recent Zogby International
(2008) poll found that “three in four likely voters believe the
U.S. war on drugs is failing.” If this country’s response to sub-
stance abuse is to be successful, there must be an effective
strategy implemented by the criminal justice system and a
corresponding willingness by society to replace stigmatization
with support. America has an opportunity to make a contri-
bution to the restorative goals of therapeutic jurisprudence by
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recognizing that those struggling with substance abuse are
more likely to get better with support than stigmatization. 

In short, there must be a “dramatic shift in our nation’s
attitude toward drug and alcohol abuse and addiction”
(Califano, 2007, p. 177). Therapeutic jurisprudence can lead
to this kind of change, although Schwermer (2008) advises
that it “needs to become something that isn’t unique and sep-
arate and special.” Rather, the principles of therapeutic
jurisprudence must be adopted by both society and the crimi-
nal justice system alike if the benefits are to be fully realized.
The stigma associated with substance abuse is deeply embed-
ded in the psyche of American society and will require effort
to eradicate. Nonetheless, it can be done. As Freckelton
(2008) observes: 

Although it may be uncomfortable and sometimes even
painful to do this, we must be brave enough to open our eyes
to knowledge and to dare to see the world clearly, as it is,
rather than as we might wish it to be (p. 198-199).

Wexler and Winick (2003), the cofounders of therapeutic
jurisprudence, believe that both society in general and the
legal profession are prepared for this kind of change. Without
such a paradigm shift—accompanied by action—the problem
of substance abuse is not likely to get better. The “war on
drugs” is unlikely to achieve its goals without a corresponding
“war on stigma.” Unfortunately, by declaring a war on drug
use there results an inferred war on drug users, thereby exac-
erbating stigmatization. Drug courts seek to address the issue
of substance abuse while at the same time preserving the
innate worth of substance abusers as individuals. The lure of
therapeutic jurisprudence and drug courts is that communities
damaged by substance abuse can once again be made whole—
without the unnecessary use of stigma. 

CONCLUSION

Drug courts are an effective solution to the substance abuse
problems facing U.S. society. However, they must address sev-
eral issues in order to maintain their viability and further mit-
igate the negative consequences of substance abuse.
Specifically, I suggest that the Salt Lake County Third
District Adult Felony Drug Court should examine three issues
which represent those faced on many levels: drug court
screening, legislative funding, and the advancement of thera-
peutic jurisprudence. 

The Salt Lake County Third District Adult Felony Drug
Court should focus its screening emphasis on offenders with
high criminogenic risks and high psychosocial needs. Of
necessity, there must first be a return to pre-admission clinical
screenings which conform to Rule 4-409 of the State of Utah
Judicial Council. If the practice of pre-admission clinical
screenings is reinstituted and there is a subsequent screening
emphasis focused on high-risk high-needs offenders, the Salt
Lake County Third District Adult Felony Drug Court is like-
ly to become an increasingly viable solution to the threat of

substance abuse and will be able to continue presenting evi-
dence of such to the Utah State Legislature.

The Utah State Legislature is the current funding focal
point of the drug court program in Utah and should continue
to fund the program at its current level. The legislature has
been very supportive of drug courts up to this point. Sustained
funding will enable the drug court program to continue pro-
ducing benefits which are especially critical during a time of
economic recession. These benefits include lower rates of
drug offender criminal recidivism and substantial financial
returns on tax-payer investments.

Even with funding, however, drug courts cannot exist
outside of the framework of therapeutic jurisprudence. Drug
courts subscribe to the paradigm of therapeutic jurisprudence
which intertwines the fields of law and therapy. Although
there are disadvantages inherent in this approach, the
strengths ultimately outweigh the weaknesses. A significant
barrier to the success of drug courts is an over-reliance on stig-
ma as a deterrent of crime. Although it may be difficult, our
society must dramatically change its approach to substance
abuse in order to reap the full benefits offered by the paradigm
of therapeutic jurisprudence.

In conclusion, the drug court program is the best crimi-
nal justice option currently available to address the issues
associated with substance abuse. The Salt Lake County Third
District Adult Felony Drug Court will likely benefit from a
screening emphasis on high-risk, high-needs offenders, sus-
tained funding from the State of Utah Legislature, and a soci-
etal and institutional paradigm shift away from stigma and
towards therapeutic jurisprudence.  
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The Democratic Party’s 50-State Strategy:
Reinvigorating an Apathetic Electorate
Kevin Khong

The role of the electorate has long been manipulated by the national political parties in the United States into
different electoral sects, creating a division between those states defined as “battleground” states and those
overlooked as “fly-over” states. As a result, those left in the ideological minority were disempowered in their
ability to affect government and issue politics on a national level. As national party politics became narrow-
er and more focused, party identification dropped and voter participation slumped. In the past four years,
the Democratic Party has pledged an end to this fragmented approach to politics by implementing a new
approach spearheaded by Howard Dean’s “50-State Strategy.” This paper evaluates the approach of the 50-
State Strategy by examining how it deals with the contemporary problems of the electorate and assessing its
effectiveness as an election strategy for a national political party.

The contemporary role of the electorate has been
strained by a mentality of apathy due to the segmenta-
tion of ideologies in different regions in the United

States. The dominance of one political principle over anoth-
er in these specific regions has damaged the participation of
those in the ideological minority, creating a gap between indi-
viduals who feel their vote is counted, and those who do not.
The responsibility of the national political parties in dividing
the country into these electoral sections based on entrenched
philosophies is evident. From the liberal northeast to the
deeply conservative south, the national parties’ actions have
created a dichotomy between the states targeted for each elec-
tion and those that are largely ignored as “fly-over” states.
The result is a division among regions, states, and voting
demographics that leaves those in the minority disempowered
to make a difference in government and politics. 

The national parties’ strategies have created a disconnect
among the general public towards politics, relying on tactics
that continue to alienate voters. Far from being effective, vot-
ers are instead backlashing against the actions of the nation-
al parties, and constituents are becoming less inclined to iden-
tify with a political party. Fifty years ago, 47 percent of voters
identified with the Democrats and 28 percent with the
Republicans, while just 23 percent were independents. In the
year 2000, however, those numbers were almost reversed,
with 40 percent of American voters describing themselves as
independents, 34 percent as Democrats, and 24 percent as
Republicans (Avlon, 2004). Given the developing trend of
voters treating issues individually instead of associating issues
with a specific party and the electorate’s general discontent
with the outcomes of recent elections, research into a change

in strategy is needed in order to reinvigorate the relevancy of
the national political party.

The Democratic Party’s “50-State Strategy” aspires to be
the panacea for the ills that have long plagued apathetic vot-
ers, offering a re-structuring of the Democratic Party based on
grassroots, bottom-up campaigning and strategy. This paper
seeks to access the feasibility of the 50-State Strategy as a rev-
olutionary approach to reforming the election strategy of a
national party. In doing so, this paper will examine the cur-
rent problems of traditional electoral strategy facing both
major national parties by examining the historical develop-
ment of the “50-State-Strategy,” its primary components and
what particular obstacle each component seeks to overcome,
and the measure of its success by examining historical and
contemporary trends found in elections from 2000 to 2008.
Overall, this paper will show how the Democratic 50-State
Strategy allows for the development of a new type of politics
to deal with traditional difficulties associated with getting the
vote out; one that empowers the individual to vote and
believe that their vote counts, regardless of where they live
and what they believe in. The main focus of the paper will
argue for the viability of the 50-State Strategy in being an
effective approach to reforming election strategy and for win-
ning future elections.

COMPETING IN 50-STATES: A NEW IDEA?
Perhaps the most contentious issue surrounding the 50-State
Strategy is the label that is often associated with it: “contro-
versial.” Although counterintuitive to traditionally accepted
norms of election strategy, long-time analyst of “red-state”
politics and contributing writer to The Nation magazine Bob
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Moser (2007) wrote, “The [Democratic National
Committee]’s fifty-state project is relatively inexpensive,
compared with the costs of the thirty-second TV ad blitzes
the party has increasingly relied on to target voters in Ohio
and Florida. Salaries for the state parties run to about $8 mil-
lion annually, considerably less than 10 percent of the DNC’s
budget and downright humble compared with what the GOP
and its affiliates spend for similar party work”. The grassroots
approach that the 50-State Strategy employs is not a new idea
either. In fact, Abraham Lincoln had envisioned a similar
strategy for the Republican Party.  Lincoln sought the same
streamlined organization that the 50-State Strategy hopes to
encompass, saying “The Whole State must be so well organ-
ized that every (one of our voters) can be brought to the polls.
So divide the whole county into small districts and appoint in
each a committee. Make a perfect list of the voters and ascer-
tain with certainty for whom they will vote…” (Angle,
1990). Despite not being a new idea, there are three funda-
mental impairments that have contributed to the indifference
of the voter in the electoral process, obstacles that a 50-state
strategy must address in order to be successful. First is the need
to make all states relevant again in the electoral process. A
50-state strategy must eliminate the ideology of targeted states
vs. “fly-over” states in order to be triumphant along all fifty
state fronts. Second, reforming the public’s perspective of a
corrupt electoral system is a must if people are to overcome a
nihilistic mentality when determining whether or not to vote.
Finally, it is a necessity to modernize election strategy to keep
up with the pace of contemporary technology and culture in
order to stay a relevant part of the average voter’s life. 

THE DEVELOPMENT OF THE 50-STATE STRATEGY

In order to better understand the approach of the 50-State
Strategy in achieving the three fundamental reforms stated
above, it is first important to understand the different ele-
ments that led to its development and implementation.
Howard Dean ran for chair of the Democratic National
Committee on the platform of a “50-state strategy” as a means
of “rebuilding the Democratic Party after their latest national
electoral defeat” (Kamarck, 2006, p. 1). DNC members who
were inspired by Dean’s rhetoric ultimately pooled together
enough votes to get him elected chairman of the party. In
examining a renewed design for the Democratic National
Committee structure, Dean looked back to the 2000 and 2004
elections to see not only what the Democrats had done
wrong, but also at what the Republicans had done right. Terry
McAuliffe, the DNC chairman who Dean replaced, was the
first to admit Republican superiority by offering praise to the
Bush campaign for their win in the 2004 presidential election
before a gathering of Democratic leaders in Florida. “They
were smart,” McAuliffe said. “They came into our neighbor-
hoods. They came into Democratic areas with very specific
targeted messages to take Democratic voters away from us”
(Dionne Jr., 2004). Similarly impressed with the Republicans’

ability to utilize consumer-based social marketing techniques
to target voters, Dean understood where Democrats had made
their mistakes. “He spotted another kink in the Democratic
works,” says strategist Donna Brazile, Al Gore’s 2000 cam-
paign manager. “Republicans start the campaign the day after
an election, win or lose. They don’t wait to have a nominee
before they start putting together a battle plan. Same on down
the line, state and local. Democrats have started the day the
nominee is selected, which is just bass-ackwards. We haven’t
had a party; we’ve had candidates and campaigns” (Moser,
2007). As a result, Dean set out to emulate a large part of his
50-State Strategy after the political mind of an infamous rival:
Karl Rove.

Perhaps ironically, the electoral strategy Dean framed the
50-State Strategy around came into existence when the
Republican National Committee converged to create a grass-
roots electoral strategy in order to combat a perceived
“Democratic turnout advantage.” In January of 2001, the
RNC created what has become Karl Rove’s “72-Hour
Strategy,” named aptly for the campaigning done in the final
three days before an election. Rove’s Strategy focused on
seven key areas: (1) Increasing person-to-person contacts, (2)
Registering new voters, (3) Growing the party by targeting
traditionally underperforming GOP minority groups, (4)
Increasing the activities of coalitions generally associated to
the Republican Party (Right-to-Life foundations are an exam-
ple), (5) Improving voter identification and voter targeting,
(6) Enhancing early and absentee voting programs, and (7)
An aggressive get-out-the-vote program for the final 72-hours
before an election. After preliminary trials in the special elec-
tions of 2001, the RNC implemented the 72-Hour Strategy as
part of its 2002 midterm election push. With a vast volunteer
force numbering over 130,000 spread over 39 states and work-
ing one week a piece, the raw numbers signaled the GOP’s
success. In 2000, the Democrats held a “3-point party identi-
fication advantage” among voters, but were eclipsed in 2002
when the Republicans had a 4-point lead. Likewise, Senate
and gubernatorial races showed that on average, the GOP
candidates surpassed pre-election poll forecasts by 3.2 points
(+2.9 in the Senate, +3.4 in gubernatorial races). Religious
conservatives rose in participation from 14 percent of the
2000 electorate to 18 percent of the 2002 electorate, whereas
union members who regularly voted Democratic fell from 26
percent in 2000 to 21 percent in 2002 (Shaw, 2004). 

The Republicans would ultimately hold on to the
momentum gained from the 2002 midterm elections to win
the 2004 presidential election. Howard Dean (2004)
described his fascination with the campaign strategy of the
Republicans for the 2004 elections on Meet the Press, saying,
“As I said earlier, we ran the best grassroots campaign that I’ve
seen in my lifetime. They ran a better one. Why? Because
we sent 14,000 people into Ohio from elsewhere. They had
14,000 from Ohio talking to their neighbors and that’s how
you win in rural states and in rural America. If we don’t do
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those things, we aren’t going to win. We have to learn to do
those things”. Taking that mentality into his chairmanship of
the DNC, he went to work to shape his 50-State Strategy into
a winning formula for the Democratic Party.

CONVERTING VOTER SKEPTICISM INTO RENEWED

MOTIVATION: THE STATE PARTNERSHIP PROJECT

The need to reject traditional ideas about specific states as
being unwinnable is an important foundation from which a
50-state strategy must grow. Traditional Democratic election
strategies have not been reflective of the grassroots mindset
and the harms that have resulted is quite evident. Wayne
Holland, the Democratic State Chair of Utah, described the
plight of Democrats in one of the most overwhelmingly
Republican states in America, saying, “Democrats have
become outsiders who do things to us, not insiders who do
things for us. The fifty-state strategy is one way to turn it
around” (Moser, 2007). Indeed one of the tasks that Dean’s
50-State Strategy had to take on was the ability to infuse a
sense of optimism back into the voter, by making every state
relevant again. Doing so meant reconstructing the framework
of strategy on multiple levels. Voters need to understand the
connection between winning local elections to winning state
elections and ultimately the effect that both local and state
have on winning national elections. Understanding this con-
nection will make the electoral process less of a mystery to the
voter, and eventually will minimize the reaction of feeling
“cheated” from the results of a national election. Such a task
would be accomplished by building an infrastructure focusing
on a bottom-up approach starting with local elections. 

Howard Dean followed the Republican 72-Hour Strategy
closely in developing the groundwork for that specific type of
infrastructure. In order to best make all states relevant in the
election process again, Dean adapted a grassroots approach,
with the resulting venture becoming the State Partnership
Project. The goal of the State Partnership Project was to
develop a relationship between the DNC and the state par-
ties. In doing so, the DNC assisted in funding and logistics to
connect local candidates with the state party and to develop
a grassroots, precinct-based program that was organized and
accountable to the state party. Down the line, the efforts
made on the state and local level would lead back to the
national party as part of their work for the 50-State Strategy
(Democratic National Committee, 2007). The heart of the
State Partnership Project is at the person-to-person level,
where the Democrats were previously out-organized by the
Republican 72-Hour Strategy in 2002 and 2004. The DNC
focused their attention on the importance of canvassing as a
means of personal contact. They were reflecting not only on
their recent electoral failures, but also on information gained
from studies that analyzed the importance of face-to-face con-
tact. One such study found a statistical significance in “differ-
entiating between personal and impersonal modes of political
contact,” concluding that “face-to-face interaction dramati-

cally increases the chances that voters will go to the polls.”
The study found an increase in voter turnout by 12.8% when
attempts at personal contact were made to get-out-the-vote in
comparison to an increase in turnout of only 2.5% with simi-
lar efforts using three mailings to the voter. Telephone calls
did nothing to increase turnout (Gerber & Green, 2000). 

By utilizing canvassing as the best approach to getting
the vote out, the Democrats hoped that the State Partnership
Project would inevitably regain the spread in party identifica-
tion they had enjoyed in more popular eras. By November
2007, an Associated Press-Yahoo poll showed that even when
77% of people polled felt that the country is “on the wrong
track” under the Bush administration, 35% of people polled
remained Independent or unaffiliated with either party and
42% of people polled thought of themselves closer to neither
the Democratic or Republican Parties (Knowledge Networks,
2007). Such results meant that it was necessary to convince a
majority of undecided and Independent voters to switch to a
Democratic ticket in order to win back that spread. In work-
ing to win over the vital independent vote, the State
Partnership Project utilized a precinct-based volunteer and
activist program. Using targeting information from the state
party, the DNC asks canvassers to focus on motivating
Democrats who don’t always vote, and talking targeted
Independents into registering as Democrats (DNC, 2005). By
employing state and local based volunteers, and using DNC
logistics and funding, the State Partnership Project envi-
sioned the creation of a foundation based on volunteers and
voters working in their own, native communities. 

The grassroots work of the State Partnership Project
hoped to culminate in a national voter file that would aid
strategies on a state level and ultimately be helpful in winning
national elections. The product of that effort became known
as “VoteBuilder.” Howard Dean claimed VoteBuilder would
“ensure that our Presidential nominee in 2008, and candi-
dates and campaigns at all levels have unparalleled voter out-
reach tools” (DNC, 2007). The development of VoteBuilder
was an important step in converting voter skepticism into
renewed motivation, one problem in which national parties
have been struggling to deal with. By maintaining an accu-
rate, up-to-date dataset on registered voters, the Democratic
National Committee would be able to conquer the long held
mentality of alienating voters in national elections by cater-
ing to their specific needs based on verified information.
Combined with the other facet of the State Partnership
Project in using homegrown volunteers to campaign, the 50-
State Strategy is a step in the right direction, as voters would
feel a connection to the national party through an integration
of local, state, and national efforts. The establishment of that
strategy would serve to mobilize the 50-State Strategy in a
way that duplicated the accomplishments of the Republican’s
72-Hour Strategy, making all states relevant in the election
process, and eliminating the notion of “fly-over” states.
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REFORMING PERCEPTIONS OF A CORRUPT SYSTEM: THE

NEED FOR VOTER PROTECTION

Building upon the concept of infusing optimism back into the
voter, reform must also address the need for voter protection
in order to ensure that everyone’s vote counts. The result of
the 2000 presidential election dealt a startling blow to the
American voter. Overlooking contentious arguments con-
cerning which candidate should have won, the more impor-
tant concept arose from the need to improve the process of
voting in a way that best protected the vote of every individ-
ual. The 2000 elections “exposed a wide range of weaknesses
with the American system of elections. Many of the weak-
nesses had been known for years by election administrators,
but they had been unsuccessful at drawing sufficient attention
to them to [affect] the needed changes. [As a result], in
October 2002, Congress enacted the Help America Vote
Act.” (Fischer & Coleman, 2007, p. 1). The Help America
Vote Act (HAVA) became the subject of much scrutiny,
itself, because of the revisions the Act brought with it. HAVA
brought needed reform to the electoral system, but neverthe-
less provided a new need for voter protection to properly
administer that reform. Any successful election strategy must
adapt to the revisions brought on by HAVA, but a 50-State
Strategy must be especially vigilant of the changes if it is to
successfully navigate reform through the diverse election laws
of fifty different states.

Electronic voting and the provisional ballot provided the
most concerns for voters as the national parties addressed an
electoral system that was perceived as being corrupt. The pas-
sage of HAVA inspired many incentives to replace punch-
card and lever machines with the authorization of $3.9 billion
for states to invest in newer forms of polling equipment.
Companies such as Diebold, Sequoia and Hart, and ES&S
were insistently pushing touch-screen machines (Thompson,
2008). While integrating the new equipment freed polling
places of the arduous paper processes that plagued elections
before, the integration of touch-screen technology ultimately
caused a slew of new problems dealing with electronic short-
comings. In its inaugural run in Cuyahoga County, Ohio,
complaints were filed about 143 machines being broken.
More than 200 voter-card encoders, the important tool that
creates the electronic cards voters use for the machines, went
missing. In addition, a majority of the elderly poll workers,
which regularly make up most of the poll workers, had a hard
time dealing with the technological aspects of the new voting
system. An audit of that election would reveal that 72.5% of
the paper trail copies did not match the digital tallies on the
memory cards of the machines that were audited (Thompson,
2008).

In addition, reform sought by HAVA through provision-
al ballots caused problems of their own. A provisional ballot
is a separate ballot that is set aside along with relevant infor-
mation about the voter so that election officials can deter-
mine whether the person is eligible to vote. The purpose of
these ballots were to address the problems of individuals who

were not listed as registered at the time they came to the
polling place to vote. HAVA provisions required that “any
voter not listed as registered must be offered and permitted to
cast a provisional ballot” (Fischer & Coleman, 2007, p. 7).
While the provisional ballot offered a seemingly logical
approach to advancing the opportunity of voters, states failed
to take their purpose seriously in its first use in the 2004 elec-
tions. Enforcement of provisions by Congress was lax, and
numerous states did not plan for provisional balloting up until
shortly before the election, resulting in frequent and wide-
spread problems in the days following the election. Poll work-
ers were confused as to their purpose, making the provisional
ballots unavailable at some polling places as they refused to
allow eligible voters to cast them (Weiser, 2006). The inabil-
ity to properly enforce the use of provisional ballots inevitably
disenfranchised a substantial number of voters as a result.

Howard Dean adopted reforms built into the electoral
process by HAVA through the establishment of a voter pro-
tection program as part of the 50-State Strategy. Part of the
focus of the program was aimed at fixing the problems caused
by touch-screen technology and provisional ballots by utiliz-
ing the 50-State Strategy in two ways: first by using DNC
resources to ensure that state and local governments enforce
the regulations mandated by HAVA before elections happen,
and secondly, using the organization of the State Partnership
Project to make sure poll workers are properly trained to deal
with the new regulations on the day of elections. The DNC
kept these two standards in mind when it created its election
protection project. 

The voter protection program of the 50-State Strategy
has four fundamental goals: ensure that all eligible voters are
able to vote and know that their votes are being counted;
integrate voter protection into state party operations and pro-
grams; promote and protect the vote through reforms in vot-
ing procedures and election administration; and monitor state
legislation, rulemakings, and development of policy around
election administration (DNC, 2007). In highlighting the
importance of the role of local and state governments in facil-
itating the voter protection process, the DNC conducted a
national local survey on election protection. The rationale
behind the survey was to obtain critical data on the state and
local level with the intention of identifying specific weak-
nesses that could disenfranchise voters. The survey analyzed
data from 692 jurisdictions in 43 states, and the results of the
analysis, while confidential, started a conversation in the
national party on how best to approach voter protection for
2008. By identifying specific patterns and aberrations in the
datasets, the DNC identified specific regions of concern and
properly channel the resources to force local and state gov-
ernments to respond before the errors cause problems on the
day of the election. Such assertions have been proven empir-
ically in dealing with provisional ballots. The existence of
statewide databases generally correlated with a lower inci-
dence of provisional ballots: according to an Election
Assistance Commission survey, voters were less than half as
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likely to cast provisional ballots in states with databases
(1.21% of ballots cast in polling places) than in those without
(2.86%) (Weiser, 2006).

In discussing the reach of voter protection, there is still a
need to prepare an adequate response on the day of the elec-
tion. Dean prepared the 50-State Strategy for the ability to
react to unexpected problems that might have foiled even the
best laid pre-election protections. While the State
Partnership Project was developed as a tool to increase voter
turnout through grassroots campaigning, it was also a useful
instrument in protecting the vote on the day of the election.
By employing loyal constituents to help with the administra-
tive aspects of the election, volunteers and lawyers represent-
ing the disenfranchised will have a stronger voice, consider-
ing that they are members of the community themselves, and
know the election laws better than individuals coming in
from outside the state. Additionally, the State Partnership
Project placed an emphasis on training locals to become well-
informed poll workers capable of dealing with problems in a
proper manner. Efforts to get-out-the-vote are irrelevant if
voters are incapable of overcoming the possible human error
of an incompetent poll worker. By establishing an election
protection program into the 50-State Strategy that preserved
the integrity of the vote before, during, and after an election,
the proper changes would be implemented to dispel public
perceptions of a corrupt electoral system, inspiring more peo-
ple to vote.

MODERNIZING ELECTION STRATEGY

One of the important principles HAVA inspired was the need
to modernize the electoral process. The rise of the informa-
tion age came with the availability of powerful resources, such
as the internet. These technological advancements must be
utilized in order for election strategies to be effective at
addressing the contemporary voter’s culture and values.
Voting must feel like a substantial part of a person’s life, and
integrating modern technology into voting is one way in
which this can be accomplished. For example, 35% of the
voting audience for the popular television show “American
Idol” believed that casting a vote for the program counted
“more than or as much as” voting in a presidential election
(Leib, 2006). The ease in which an individual can cast a vote
for their favorite “American Idol” is an indication of how
technology effects the way in which individuals are motivat-
ed to act. As technology makes the everyday tasks of individ-
uals easier to accomplish, the idea of participating in a politi-
cal process that uses outdated polling technology and obsolete
campaign media channels seems more and more undesirable.
Part of the reason that follows this idea is found in people’s
reliance on technology. “It’s still fairly new territory for can-
didates,” says Peter Greenberger, who heads the political
advertising team at Google. “People spend as much time
online as they do watching television” (Levy, 2007). This is
significant because campaign TV commercials are easily

ignored due to digital video recorders that allow people to
skip over commercials entirely with a click of a button. 

New techniques found on the internet can overcome this
type of challenge because new media channels, such as search
engine web ads, are unavoidable because they rely on user
input to display the proper ad relating to what was typed into
the web. For example, typing “Democrats” would result in
web ads relating to Democrats as the result of the user typing
it in. Howard Dean (2004) realized the need to modernize
election strategy to reflect current technology and culture,
describing the need for reform in a speech at George
Washington University: “Politics is at its best when we create
and inspire a sense of community. The tools that were pio-
neered in my campaign — like blogs, and meetups, and
streaming video — are just a start. We must use all of the
power and potential of technology as part of an aggressive
outreach to meet and include voters, to work with the state
parties, and to influence media coverage”. The 50-State
Strategy capitalized on that idea to employ technology in a
couple of unique and innovative ways.

One of the ground-breaking uses of technology was
inspired by events that had transpired during a campaign
leading up to the 2006 midterm elections. Virginia Senator
George Allen was running for reelection against a
Democratic newcomer by the name of Jim Webb. During a
campaign rally, Allen discovered that a volunteer of Webb’s
was in the crowd. On videotape, Allen repeatedly berated the
volunteer with a racial epithet, calling him “macaca.” “This
fellow here, over here with the yellow shirt, macaca, or what-
ever his name is. He’s with my opponent. He’s following us
around everywhere. And it’s just great, let’s give a welcome to
macaca, here. Welcome to America and the real world of
Virginia” (Craig & Shear, 2006). Ultimately, the “macaca”
remark made race an issue in the contest between Allen and
Webb when the video of Allen’s remarks was posted on digi-
tal video websites such as YouTube. Allen failed to recapture
the Senate seat, losing to Webb in a close election.

Following the general principle of the 50-State Strategy
of diffusing power from the national party into support for
local and state party campaigns, the DNC launched
FlipperTV, a program designed to capitalize on the digital
video revolution brought on by YouTube. The function of
FlipperTV was to compile all the videos from Democratic vol-
unteers and trackers who have been filming Republican can-
didates at their events, and put all the raw material into the
hands of the American voters to hold candidates responsible
for their actions and comments (DNC, 2007). Potential vot-
ers can use the materials posted in any way that they would
like, as well as be able to post their own videos of Republican
candidates to the FlipperTV website. By making use of the
digital video technology, Dean’s 50-State Strategy was not
only expanding the potential number of media channels to
campaign in, but was also involving the prospective voters in
the  campaign process.
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Additionally, another fresh use of technology by the 50-
State Strategy was how it used the internet to spur a much
needed boost in fundraising through web contributions.
Howard Dean had shown the power behind internet contri-
butions in his own bid for president in 2004 when the energy
from internet contributors in 2003 helped him come from
behind in the race for the Democratic nomination. Dean cap-
italized on the experience well by raising an impressive $40
million to use for his campaign (Kamarck, 2006, p. 2), and he
hoped to replicate such results for the Democratic National
Committee, speaking in favor of diversifying the manner in
which the DNC raised funds. Dean (2004) stated,

The destination of the Democratic Party requires that it be
financially viable, able to raise money not only from big
donors but small contributors, not only through dinners and
telephone solicitations and direct mail, but also through the
Internet and person-to-person outreach.

Ultimately, Dean’s rhetoric proved successful, raising $142.6
million in “hard money” dollars for the DNC, nearly tripling
the $59.7 million in 2001. The significance of the increase in
fundraising was evident not only in the amount, but also from
the source (Kamarck, 2006, p. 1). Since there are restrictions
on soft money contributions for national parties, it is impor-
tant to establish a base of small donors. Howard Dean’s
approach of utilizing the internet allowed him an easy organi-
zational tool to marshal a large number of small-time contrib-
utors in order to rake in large amounts of money. Its effec-
tiveness made it ideal for building a resource foundation for
the 50-State Strategy, whose wider strategic approach would
benefit from a larger establishment of funds, and is being
replicated by individual candidates in their campaigns to col-
lect money for their war chests. Given the importance of
technology in allowing new media conduits to campaign in,
and providing a foundation for 21st century campaign
fundraising, the 50-State Strategy is taking the right course in
adopting technology into the electoral process in, order to
stay a relevant part of the voter’s lifestyle.

OBSTACLES AND CRITICISMS: CAN THE 50-STATE STRATEGY

WIN ELECTIONS?
Although this paper has argued to this point that the 50-State
Strategy is a logical approach in reforming the electoral sys-
tem from its currently stagnant state to win future elections,
there are some valid obstacles that need to be addressed in the
discussion concerning the practicality of the 50-State
Strategy. Ultimately, only empirical results will determine
whether the 50-State Strategy can overcome these criticisms,
as skeptics will always exist until it can be determined that
Dean’s strategy can win elections. Particularly in the conver-
sation of fundraising, resource management is one fundamen-
tal dilemma that detractors are particularly critical about in
tackling Howard Dean and his 50-State Strategy. It was men-
tioned earlier that Dean had raised $40 million dollars during
his own run for the presidential nomination of the

Democratic Party, but a person knowledgeable about politics
can attest to the fact that Howard Dean was not the eventu-
al nominee. It turned out that Dean had blown through most
of the $40 million he raised without establishing an existent
political machine in the important early states of New
Hampshire and Iowa (Kamarck, 2006, p. 1). As a result, there
was no surprise when well-known Washington insiders with-
in the Democratic Party were worried about Dean squander-
ing DNC resources in ways that would never pay off. In
March of 2006, Democratic congressional leaders Nancy
Pelosi and Harry Reid met with Dean in order to challenge
him on his funding priorities. The DNC chairman had been
putting his 50-State-Strategy into full motion by placing
funding in the hands of state parties in notoriously
Republican territories instead of targeting states with critical
races in the coming election (Balz & Cillizza, 2006). A
quandary was created as a result between the Democratic
Congressional Campaign Committee (DCCC) wishing to set
priorities on DNC spending and the 50-State Strategy’s goal
of distributing funding in an equitable manner. 

In determining whether funding organization objections
by critics are valid, an examination of voter turnout compar-
ing the effect of money spent and investment in organiza-
tional infrastructure is needed in order to resolve which fac-
tor was more significant. Elaine C. Kamarck, a Harvard pub-
lic-policy lecturer, published a paper organizing voter turnout
data from the 2006 midterm elections in order to decide
specifically which aspect had a more direct effect. In her
study, Kamarck arranged the electoral districts targeted by the
50-State Strategy according to the amount of money the
DCCC contributed to the Democratic candidate in those dis-
tricts. The results were favorable to the 50-State Strategy. In
districts where the DCCC contributed more than $100,000
in its own money, there was an average increase in the
Democratic vote of 8.75% from the 2002 midterm elections
to the 2006 midterm elections. At the same time, in districts
where the DCCC contributed less than $100,000, there was
an average increase in the Democratic vote of 7.9%, garner-
ing less than a 1% difference between the two categories.
While Kamarck’s study never explicitly states what the
DCCC money was spent on, one could imagine it would be
on the traditional electoral strategy of ad blitzes instead of
grassroots organization, given the previously discussed dis-
putes between the DCCC and the DNC. 

While money is an important factor of success in politics,
Kamarck’s study proves that funding organization is cheaper,
and has nearly the same effect in comparison to pouring in
money late in the electoral season to fund advertising for can-
didates. In addition, Kamarck’s study is more specific in defin-
ing a difference between DCCC contributions greater than
$100,000 but less than $200,000 (with an average increase of
13% in voter turnout) and contributions that were greater
than $200,000 (with an average increase of only 4.5% in
voter turnout) (Kamarck, 2006). Although the first results
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show that money spent on last minute ad blitzes and pre-
planned organization play a nearly equal role in turnout, these
results suggest that there is a point where money has dimin-
ishing returns in politics. Combined with the understanding
that spending money on campaigns is a short-term invest-
ment, if money on ads and money on organization have an
equitable effect on voter turnout, then investing in organiza-
tion is the more logical approach, as the infrastructure that is
established will have long-term returns. Consequently, while
traditionalists in politics have a valid reason to be concerned
about the resource management of the 50-State Strategy,
these concerns seem to be unfounded. In establishing the
important inroads in reforming the current electoral system,
the 50-State Strategy proves to be a worthwhile investment
that genuinely worked in both the 2006 and 2008 elections.
In 2006, the Democrats unseated 6 Republican incumbents in
the Senate, including seats the Democrats never expected to
win. Two of these key races included Jim Webb’s victory over
George Allen by less than 10,000 votes, and the other was
Claire McCaskill’s victory over James Talent for the incum-
bent’s Missouri Senate seat (CNN, 2007). In the House, the
Democrats picked up 31 seats, claiming the seats of 30
Republicans and 1 independent (CNN, 2007). 2008 offered a
similar one-sided victory for the Democrats, with the
Democrats picking up another 7 seats in the Senate and
another 21 in the house (Real Clear Politics, 2008).

At the same time that Kamarck’s study disproves the
concerns of Washington insiders, her paper is important in
refuting a different criticism of the Democratic 50-State
Strategy. There were various other factors that played into the
success of the Democrats in 2006 and 2008; factors that crit-
ics claim take most of the credit for the gains the Democratic
Party made in the midterm elections. The argument that
seems to be the strongest is the idea that President Bush’s gen-
eral unpopularity was causing the Republican ticket to falter.
There is no doubt that Bush’s low popularity rating was a fac-
tor in the elections, but was it such a factor that it made the
efforts of the 50-State Strategy irrelevant? Kamarck’s study
examined this particular question in investigating the results
of the 2006 midterm elections. She compared the change in
Democratic vote from 2002 to 2006 in all contested districts
(390 total) and compared it to the change in Democratic vote
in districts which the DNC had paid organizers working with
the state party for over a year. Such a comparison was possi-
ble because the 50-State Strategy was being tested in only 35
districts at that time. The results showed that in all the con-
tested districts (which included the ones with DNC organiz-
ers), the average increase in Democratic vote was 4.7%. In
singling out the districts with DNC organizers, the average
increase in Democratic vote was 9.8% (Kamarck, 2006, p. 6).
The outcomes indicate that while the forces outside the con-
trol of the party had a significant effect in increasing voter
turnout, the effort put in by the 50-State Strategy had an
effect that not only reproduced the same results of those out-
side forces, but did so with an additional margin. 

Ultimately, the 2006 midterm elections were an impor-
tant step in putting to rest the major legitimate concerns of
detractors in criticizing the Democratic 50-State Strategy. In
reviewing the results, it can be determined that the organiza-
tional infrastructure that the 50-State Strategy provides is
ultimately a more valuable investment for long-term success
than setting spending priorities for short-term winnable tar-
gets. Additionally, the 50-State Strategy benefits from
addressing the needs of voters on a basic level to guarantee
victories, instead of relying on advantages gained from cur-
rent events. In overcoming these two factors, the 50-State
Strategy continues to enjoy success. During off-year elections
in 2007, the Democratic Party continued to pick up gains
under the auspices of the 50-State Strategy, winning key elec-
tions in both Kentucky and Virginia (Mark & Kraushaar,
2007). These wins speak volumes about the 50-State Strategy
as the victories bolster confidence in the ability to look at tra-
ditionally Republican states for support during the 2008 pres-
idential elections. Tom Herman (2007), chairman of the
Berks County, Pennsylvania Democratic Committee, person-
ally thanked the DNC for electoral wins in Pennsylvania, say-
ing “The catalyst for this unity has actually been the
Democratic National Committee, which is being steered by
Howard Dean using the 50 state precinct building plan”.
Winning in these local elections would ultimately be vital in
establishing the proper infrastructure to prepare for the 2008
presidential elections.

The result of the 2008 election was significant in both its
margin of victory and the particular states that accounted for
that victory. The 7 additional Senate seats and the 21 addi-
tional House seats were significant enough, but winning the
presidency by capturing 365 electoral college votes to 173 was
a significant difference from the 2004 presidential election
result of 286-252 (CNN, 2008). There are many factors that
could account for the significant margin of victory for Barack
Obama over John McCain in 2008, including Obama’s enig-
matic ability to inspire his supporters, and President Bush’s
continual sinking popularity. There is no way for this paper to
prove exclusively that the infrastructure of the 50-State
Strategy was the significant factor behind Senator Obama’s
historic victory over Senator McCain, but at the very least it
can prove that Barrack Obama’s campaign enjoyed the effec-
tiveness of following the 50-State Strategy’s format.

Howard Dean was the first to congratulate Barack
Obama on his ability to overcome the traditional mode of
election strategies in winning the election, saying, “He’s
changed all the rules — not just with the use of the Internet
and the fundraising — but he’s changed the rules in terms of
how you ask people for their vote, and who you ask for your
vote.” In following Dean’s foundational argument for grass-
roots organizing and fundraising, in addition to utilizing tech-
nology by using the internet and capitalizing on the expand-
ing mobile phone community, Obama was able to utilize a 10
million name e-mail list and a 3.1 million person donor list
(Liasson, 2008). In terms of fundraising alone, Obama’s cam-
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paign raised more than $600 million dollars; more than “all
the candidates combined raised in the open 2000 presidential
race” and “on track to top the joint sum raised by President
Bush and John F. Kerry in 2004.” Perhaps more importantly,
an enormous sum of the money (about $200 million) had
come in sums of “less than $200,” coming from mostly
“retirees” and “young people.” The result is significant
because Obama, during the campaign, had banned donations
from lobbyists, most likely being able to support his campaign
on Dean’s structure alone (Cummings, 2008). Voter protec-
tion favored Obama as well, with the results of the previous
2006 and 2007 election victories allowing the Democrats to
be in control of key administrative positions in five states:
Iowa, Minnesota, Nevada, New Mexico and Ohio, places
where “the difference between victory and defeat in the 2004
presidential election was no more than 120,000 votes in any
one of them” (Zenilman, 2008). In the five states, Democrats
controlled the secretary of state positions, allowing them a
more beneficial standpoint in terms of enforcing and inter-
preting the elections laws, specifically in terms of upholding
the important reforms found in HAVA as well as local state
election laws. As a result, although other significant factors
like Bush’s unpopularity and Obama’s own contrasting popu-
larity played a role in the 2008 presidential elections, the
framework that Howard Dean laid out in the 50-State
Strategy remained an important factor in the landslide victo-
ry that resulted.

CONCLUSION: 50-STATE STRATEGY AS A FRAMEWORK FOR

THE FUTURE

This paper has shown the value behind the 50-state strategy
in reforming an electoral system that has been perceived as
inadequate, corrupt, and defunct. In establishing the State
Partnership Project to advocate grassroots, bottom-up cam-
paigning, the 50-state strategy has laid the foundation to
eliminate the ideology of targeted states vs. “fly-over” states,
maintaining competitiveness in critical districts while estab-
lishing inroads to winning elections in territories often over-
looked as being unwinnable. Secondly, in integrating a com-
prehensive voter protection program into the 50-State
Strategy, the Democratic Party has put local and state gov-
ernments on the path to upholding the highest standards set
forth by Congress in the Help America Vote Act of 2002,
while creating an organizational template to reform the pub-
lic’s perspective of a corrupt electoral system by eliminating
obstacles that prevent voters from voting on the day of elec-
tions. Finally, the 50-State Strategy has modernized an
extremely outdated electoral system by finding new and inno-
vative ways to stay current with technology, a necessity in
staying relevant in the average voter’s life and in fundraising
for the national party. 

In discussing the various positive reforms that Howard
Dean’s 50-State Strategy makes, it is important to understand
that these revisions do not come at the cost of winning elec-

tions. This paper has shown that despite the genuine con-
cerns of invoking such drastic changes in the election strate-
gies of a major national party, the 50-State Strategy is empir-
ically proven to be well-equipped to handle the problems fac-
ing the traditional electoral process, while maximizing the
amount of voters that turn out to cast their votes. An inter-
esting observation can be made on the subject of empiricism,
when the comparison is made between the Democratic 50-
State Strategy and the Republican 72-Hour Strategy that
inspired it. In the 2002 midterm elections, the Republicans
were able to make substantial gains by mobilizing their 72-
Hour Strategy into a push to get-out-the-vote. The achieve-
ments the Republicans were able to ultimately make in 2002
would be a strong element in their victory in winning the
presidency in 2004. Similarly, the Democrats were able to win
back the majority in Congress by winning an unexpected
amount of seats through the utilization the 50-State Strategy
in a formula for success. If a pattern can be drawn from the
conclusion of the momentum gained by the Republicans in
winning the midterm elections in the manner they did to
winning the presidency in 2004, it would follow that the
momentous win that the Democrats garnered in 2006 would
be a strong indicator of the outcome in the 2008 presidential
elections with Barack Obama’s enormous margin of victory. 

The importance of the 50-State Strategy does not lie in
the ability of one national party to dominate the other, how-
ever. The significance of Howard Dean’s prized strategy is
found in the framework that is established for national parties
in the future. Perhaps the effectiveness of the 50-State
Strategy may very well fade in the future as its Republican
predecessor did, but the precedents that were set by the strat-
egy will long remain. No longer will voters be satisfied with
anything less than the full support of their national party
through an integrated election system that focuses on all vot-
ers, regardless of their geographic position in the United
States. Both the Democratic and Republican Parties will need
to continue to promote the ideals set forth by the 50-State
Strategy in order to be successful in the future. In the wise
words of Howard Dean (2004), “There is another destination
beyond strong finances, outreach, and campaigns. That desti-
nation is a better, stronger, smarter, safer, healthier America.
An America where we don’t turn our back on our own peo-
ple. That’s the America we can only build with conviction”.

REFERENCES
Avlon, J.P. (2004). Independent Nation: How the Vital Center is Changing

American Politics. New York, NY: Harmony Books.

Angle, P.M. (1990). The Lincoln Reader. Cambridge, MA: De Capo
Press. (Original Work Published 1947).

Balz, D. & Cillizza, C. (2006, March 5). Democratic leaders question
whether Dean’s right on the money, Washington Post, pp. A04.

Craig, T. & Shear, M.D. (2006, August 15). Allen quip provokes out-
rage, apology, Washington Post, pp. A01.



HINCKLEY JOURNAL OF POLITICS 2009

101

CNN. (2007). CNN.com – Elections 2006. Retrieved December 12th,
2008 fromhttp://www.cnn.com/ELECTION/2006/pages/results/
senate/.

CNN. (2007). CNN.com – Elections 2006. Retrieved December 12th,
2008 from http://www.cnn.com/ELECTION/2006/pages/results/
house/.

CNN. (2008). Election center 2008. Retrieved December 12th, 2008
from http://www.cnn.com/ELECTION/2008/results/president/.

Cummings, J. (2008, October 19). Obama set to break fundraising
records. Politico. Retrieved October 19th, 2008 from
http://www.politico.com/news/stories/1008/14724.html.

Dean, H.B. (2004, December 12). Meet the Press. [Television Program]
Transcript retrieved December 8th, 2007 from
http://www.msnbc.msn.com/id/6702005/.

Dean, H.B. (2004, December 8). “Governor Dean’s GWU speech.
George Washington University. Washington, D.C. Retrieved
December 8th, 2007, from http://www.blogforamerica.com/
view/4824.

Democratic National Committee. (2007, November 2). One year out,
democrats launch unprecedented national neighborhood leader
program, Democratic National Committee Press Release, Retrieved
December 20th, 2007 from Lexis-Nexis.

Democratic National Committee, (2005, November 15). Our party’s
50 state strategy, State Partnership Project. Retrieved December
8th, 2007 from http://a9.g.akamai.net/7/9/8082/v001/democrat-
ic1.download.akamai.com/8082/pdfs/20051115_powerpoint.pps.

Democratic National Committee. (2007, November 11). 2007 nation-
al lawyers convention, DNC Election Protection Project,
Democratic Party HQ, Washington, DC.

Democratic National Committee, (2007, February 12). DNC
announces creation of state-of-the-art nationwide voter file inter-
face, Democratic National Committee Press Release, Retrieved
December 8th, 2007 from http://www.democrats.org/a/p/dnc
_announces_c.html.

Democratic National Committee. (2007, November 28). DNC
launches FlipperTV, Democratic National Committee Press Release,
Retrieved November 28th, 2007 from Lexis-Nexis.

Dionne Jr, E.J. (2004, December 14). The democrats’ Rove envy.
Washington Post, pp. A27.

Fischer, E.A., & Coleman, K.J. (2007, September 4). Election reform:
the help america vote act and issues for congress, CRS Report for
Congress, RL32685.

Gerber, A.S. & Green, D.P. (2005, September). The effects of can-
vassing, telephone calls, and direct mail on voter turnout: a field
experiment, American Political Science Review, 94(3).

Herman, T. (2007, November 7). WFMZ-TV 69 News. [Television
News Program]. Retrieved, December 8th, 2007, from
http://cdn.dayport.com/wfmzimg/htm/DayPortWFMZPlayer.html
?articleID=174707&limit=10&isSpanish=false&adInsertionInte
rval=2&bannerAdConDefID=8&defaultPreviewImage=http://wf
mzimg.dayport.com/img/icons/PlayerThumbnail.jpg&domain=wf
mz.dayport.com&imageDomain=cdn.dayport.com/wfmzimg&lim
it_default=10&conDefID=2&videoAdObjectID=4&logoAdObj
DefID=5&siteName=WFMZ TV&callLetters=WFMZ&ver-
sion=20070627.

Kamarck, E.C. (2006). Accessing Howard Dean’s fifty-state strategy
and the 2006 midterm elections. The Forum, 4(3).

Knowledge Networks. (2007, November 12). The associated press-
yahoo poll. Retrieved November 29th, 2007 from
http://news.yahoo.com/page/election-2008-political-pulse-
11202007.

Leib, E.J. (2006, May 28). Why not dial-in democracy too? Washington
Post, pp. B02.

Leisson, M. (2008, November 12). Obama looks to harness grass-roots
support. NPR. Retrieved November 12th, 2008 from
http://www.npr.org/templates/story/story.php?storyId=96886703
&ft=1&f=1001.

Levy, S. (2007, November 3). The search of a candidate. Newsweek.
Received December 20th, 2007 from http://www.newsweek.
com/id/67920.

Mark, D. & Kraushaar, J. (2007, November 7). Dems salivate after wins
on GOP turf. The Politico. Retrieved November 7th, 2007 from
http://www.politico.com/news/stories/1107/6760.html.

Moser, B. (2007, August 13). Purple America. The Nation. Retrieved
December 8th, 2007 from http://www.thenation.com/
doc/20070813/moser.

Real Clear Politics (2008). Realclearpolitics – election 2008: presiden-
tial final results. Retrieved December 12th, 2008 from
http://www.realclearpolitics.com/epolls/election_2008/presiden-
tial_final_results.html.

Shaw, D.R. (2004). Door-to-door with the GOP. Hoover Digest, 4.

Thompson, C. (2008, January 6th). Can you count on these machines,
New York Times, Retrieved January 1st, 2008, from
http://www.nytimes.com/2008/01/06/magazine/06Vote-
t.html?_r=1&sq=can%20you%20count%20on%20these%20mac
hines&st=nyt&oref=slogin&scp=1&pagewanted=print. 

Weiser, W.R. (2006, March 29). Are HAVA’s provisional ballots work-
ing? Retrieved, January 1st, 2008 from http://www.american.edu/
ia/cdem/usp/hava_papers/Weiser.pdf.

Zenilman, A. (2008, November 2). Secretaries of state give dem fire-
wall. Politico. Retrieved November 2nd, 2008 from
http://www.politico.com/news/stories/1008/15105.html.



THE DEMOCRATIC PARTY’S 50-STATE STRATEGY: REINVIGORATING AN APATHETIC ELECTORATE Kevin Khong

102



HINCKLEY JOURNAL OF POLITICS 2009

103

“A Civilization to Match Its Scenery”:
Western Land Management Policy and
Canyonlands National Park 
The Honors Think Tank on Wallace Stegner and Western Lands: Tori Ballif, Megan Bitner, Heidi
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Telford

This paper addresses the underlying tensions between development and conservation inherent in western land
policy, as revealed by the December 19th Bureau of Land Management (BLM) energy leasing controversy.
Using Canyonlands National Park and the surrounding erosion basin as a case study, this paper highlights
the history and development of these opposing land management philosophies as embodied by the BLM (mul-
tiple-use) and the National Park Service (conservation). This conflict is explored in the context of BLM-
NPS border issues in the lands adjacent to Canyonlands National Park, with a focus on oil/gas development,
off-highway vehicles (OHV), and impact on local communities. Several possibilities for ensuring better man-
agement of the entire Canyonlands basin ecosystem are explored, with the ultimate recommendation that the
lands surrounding the national park be designated a national preserve under NPS-management. The paper
concludes with a call for larger western land policy reform.

“I was shaped by the West and have lived most of a long life
in it, and nothing would gratify me more than to see it, in all
its subregions and subcultures, both prosperous and environ-
mentally healthy, with a civilization to match its scenery . . .”  

Wallace Stegner

On November 4, 2008, as the nation focused on the
high-profile presidential election, the Utah office of
the Bureau of Land Management (BLM) quietly

announced a quarterly oil and gas lease sale scheduled for
December 19 of the same year.  The sale included 132 parcels
of land, totaling approximately 164,000 acres (“Decision to
Lease,” December 12, 2008).  Proposed parcels bordered
Arches National Park, some endangering the view shed of the
iconic Delicate Arch.  The location of other parcels could
have undermined the ecological integrity of Canyonlands
National Park.  Promising to uphold strict stipulations on
extraction practices, the BLM argued that the lease process
“ensures that the nation can produce its vital energy resources
in an environmentally responsible way” (Utah BLM, 2008, ¶
9).

While forming its well-researched and heavily docu-
mented lease sale proposal, the BLM left out a key player in
the process: the National Park Service (NPS).  Since a 1993
memorandum set a precedent for better inter-agency collabo-

ration, the NPS has been an active player in BLM lease sales
(BLM-NPS Utah, 2008).  The exclusion of the NPS from this
particular sale sparked public controversy regarding the man-
agement of federal lands (Barringer, 2008).  

The public outrage culminated in an individual act of
protest on December 19, 2008, at the BLM office in Salt Lake
City.  While hundreds of activists crowded the entrance to
the auction, Tim DeChristopher, an undergraduate at the
University of Utah, entered the auction posing as a bidder
and purchased 13 parcels valued at $1.7 million.  Aside from
winning parcels he had no means of purchasing,
DeChristopher’s other bids inflated prices, forcing corporate
bidders to pay much more for their leases.  By the time auc-
tion officials realized what was happening, the oil and gas
lease sale had already been effectively disrupted, closing any
subsequent bids and leaving several parcels unsold (Foy,
2008).

Building on DeChristopher’s momentum, several com-
munity and conservation groups joined forces and filed for a
temporary restraining order.  On January 17, 2009 a U.S.
District Court judge ruled in favor of the order and temporar-
ily halted the sale of 77 of the 116 parcels sold (Norlen,
2009).  Then on February 4, 2009, new Secretary of the
Interior Ken Salazar suspended all the leases in question, cit-
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ing his desire to conduct new environmental evaluations and
to further consult with other land management agencies
regarding the area (Riccardi & Tankersley, 2009).

The controversial proposals for oil and gas leasing in
southeastern Utah (and Salazar’s subsequent suspension of
those leases) are examples of radical policy shifts in the man-
agement of public lands.  It cannot be stressed enough that
Salazar’s suspension of those leases is a band-aid solution.
Whether or not such aesthetically and ecologically sensitive
lands are developed is simply a reflection of the current
administration’s agenda. 

Salazar’s decision, then, is an example of the contempo-
rary political problems surrounding public land use and how
the absence of a unifying policy complicates them.  The
Department of the Interior, we argue, lacks any unifying land
use policy, and Salazar’s decision to temporarily suspend the
leasing of these contested parcels is not a clear victory for con-
servation or development—it is rather just another instance
of wildly shifting land use policies. 

In what follows, land use policy will be seen as divided
between development and conservation.  This divide, we fur-
ther argue, is embodied in the tensions that exist between the
NPS and the BLM mandates.  Both of these agencies are
branches of the Department of the Interior, and each agency
was created to manage very different lands for very different
purposes. With the NPS guided by a philosophy of conserva-
tion and the BLM guided by a philosophy of multiple use and
development, tensions between these two agencies have been
particularly problematic surrounding the national parks of
southern Utah. 

None of Utah’s national parks demonstrate these ten-
sions more than Canyonlands. The leasing controversy rein-
forces this fact.  It is our claim that Canyonlands reveals even
more about NPS/BLM tensions: Canyonlands is a window
into understanding the intricate mess that is contemporary
public land policy, and the guiding example used in this paper. 

To be clear, the problem that is often identified as a
“Canyonlands” problem is actually a “border” problem.  That
is to say, the issue is neither how Canyonlands National Park
is managed, nor the BLM-management of the land surround-
ing Canyonlands.  Rather, the issue explodes into a myriad of
political tensions where these two land types—with their
divergent land use mandates—come into contact with one
another.  The BLM and NPS meet at a line on the map, a bor-
der that precipitates an ideological collision over the basic
questions of how we all use and view our public lands. 

Because Canyonlands is defined by arbitrary political
boundaries that are much smaller than the Canyonlands
basin ecosystem, there are many people who feel the park was
left incomplete.  Effectively, Canyonlands National Park is a
small island surrounded by BLM managed land, making the
border a site of problematic intersections between agencies.
“Canyonlands completion,” the idea of expanding preserva-
tion management policies to meet the ecological boundaries,
is one proposed way of resolving these issues. The

Canyonlands issue highlights the specific public land policy
intersections we will examine in this essay, which include the
BLM and NPS, energy extraction and recreation, OHV use
and soil erosion, as well as local economic development and
preservation.  The paper will conclude with recommenda-
tions addressing Canyonlands park completion.  Ultimately,
we argue that the fierce current political partisanship that has
generated oppositional land use policies serves neither con-
servation nor development.  We must define a western land
use policy that serves the needs of both.

LAND MANAGEMENT AGENCIES

In order to understand the tensions underlying the BLM’s
lease sale and the Canyonlands completion proposal, it is
important to define the opposing land philosophies at play in
America’s consciousness and the land management agencies
that embody them.  The genesis of the land use discussion can
largely be traced back to Manifest Destiny, the term coined in
the mid 1800s to describe a belief that the United States had
a divine right and duty to stretch across North America,
which served as the driving impetus for westward expansion
(United States Bureau of Land Management [BLM], 2009).
Coupled with the California gold rush and the development
of the railroad, Manifest Destiny helped to create the myth of
the West: an impossible ideal of inexhaustible resources, eco-
nomic independence, and free land.  

The era in which America pursued this unattainable
dream is best characterized by what is termed the “disposal
era” of land management. Scholar R. B. Keiter, director of the
Wallace Stegner Center for Land, Resources, and the
Environment, explains that the “disposal era” centers on the
Homestead Act of 1862 and the General Mining Law of
1872, which “sought to attract prospective settlers and entre-
preneurs to the western frontier with the enticement of free
land and minerals” (Keiter, 2003, p. 17).  It was the prevail-
ing public land philosophy during the “disposal era” that the
West needed to be developed and civilized, and that eager set-
tlers would do this in exchange for private land. 

With private land came bountiful water rights, mining
rights, and grazing rights. The privatization of public lands
and the settlement of the West were one and the same.  In
1878, John Wesley Powell, an explorer, scientist, and early
champion for conservation, cautioned the government that
Western settlement had already reached its limit, and that
further expansion would be detrimental to both the settlers
and the land (Stegner, 1990).  Powell’s Report on the Lands of
the Arid Region of the United States set a precedent for natural
resource assessments, and he drew greater attention to the
concerns of unconstrained resource development in the arid
lands of the west.  Powell’s warnings, as well as an expanding
conservation sentiment and an ever-shrinking wilderness,
helped the government to see the need for land protection in
the face of frenzied development.
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Indeed, this rapid growth in the West made it difficult for
authorities to verify legal claims for land development.
Recognizing the need to preserve and capitalize on aestheti-
cally pristine lands in the face of this expansion, Congress
established Yellowstone National Park in 1872 and Yosemite
National Park several years later.  When Yellowstone and
Yosemite became “places of great public attractiveness [this]
created an urgent sense that means must be taken to protect
these treasures from destruction” (Sax, 1976).  As the parks’
popularity grew, the need for government-controlled land
management offices became more acute (National Park
Service [NPS], 2009).  In 1916, the passage of the National
Parks Organic Act officially created the NPS and helped to
answer this call for balance between land preservation and use
by creating guidelines for managing the most protected of
these lands.  Though the government recognized the need to
protect land from unregulated exploitation, it was still keenly
interested in promoting tourism and recreation.  These com-
peting ideas are evident in the Organic Act itself, which
states:

The service thus established shall promote and regulate the
use of…national parks, monuments and reservations…which
purpose is to conserve the scenery and natural and historic
objects and the wild life therein and to provide for the enjoy-
ment of the same in such manner and by such means as will
leave them unimpaired for the enjoyment of future genera-
tions (16 USCA § 1, National Parks Organic Act, 1916).

The Organic Act created a contradictory mandate. Congress
asked that the NPS conserve the aesthetic, ecological, and
historical importance of a designated area so that these
resources are available “unimpaired for…future genera-
tions”—reflecting the conservationist land philosophy. Yet,
while safeguarding these valuable aspects of a chosen land-
scape, the NPS was also expected to “provide for the enjoy-
ment” of the revered features.  In other words, the NPS must
allow for human interaction with the land while also ensuring
that this exchange does not destroy the land for others.
While the NPS has chosen to emphasize “unimpairment” as
its chief priority, the difficulty of executing this mandate
remains to this day.

Though the NPS’s mandate provided for a double-mis-
sion of conservation and enjoyment, the disparity between
traditional utilitarian land use and national park-style land
management was apparent in vast public lands beyond the
designated parks.  The areas with national park distinction are
only a fraction of government owned western land.  The need
for a separate bureau with a more function-driven objective
than the NPS—one that could address mining, cattle ranch-
ing and other land uses—resulted in the creation of the BLM
in 1946. In its early days, the primary responsibility of the
BLM was to administer those public lands that were unre-
served for another specific purpose (Keiter, 2003).  This
opened the agency to the influence of traditional use indus-
tries like grazing and mining, which had a vested interest in

this unclaimed land.  It was not until 1976 that specific land
management responsibilities were spelled out for the BLM in
the Federal Land Policy and Management Act (FLPMA),
though with a clear and overt emphasis on “multiple use”:

The term ‘multiple use’ means the management of the public
lands and their various resource values so that they are utilized
in the combination that will best meet the present and future
needs of the American people…a combination of balanced
and diverse resources uses that takes into account the long-
term needs of future generations for renewable and nonre-
newable resources, including, but not limited to, recreation,
range, timber, minerals, watershed, wildlife and fish, and nat-
ural scenic, scientific, and historical values… (43 USC 1702
(c), Federal Land Policy and Management Act, 1976). 

Though the BLM has also been charged by Congress to pro-
tect the quality of the lands it manages, the emphasis on use
reflects a far more utilitarian approach to land governance
than that of the NPS. Born out of the western land use tradi-
tion, the BLM has a greater breadth of competing interests,
including oil drilling and recreation.  These fundamental dif-
ferences—both in philosophy and approach—ensure that the
BLM fills a role the NPS cannot. But disparities also set the
stage for frequent and unavoidable conflict where the respec-
tive lands meet.

Nowhere are the differences between the NPS and the
BLM more problematic than when these two agencies share a
land border. In these instances, the distinct mandates that
guide each agency begin to cancel one another out through
sheer physical proximity.  Often, the utilization of resource
development opportunities encouraged under the BLM
comes into direct conflict with the NPS’s mandate to ensure
unimpaired land for the future.  Likewise, an emphasis on
NPS’s conservation mandate could restrict the land uses the
BLM can offer.  When these two agencies share the same bor-
der, it signifies a historic clash of opposites—conservation or
utilization, preservation or use, Tim DeChristopher or the
leasing sale— a testament to the ongoing tensions surround-
ing western land. Such is the case with Canyonlands.

CANYONLANDS

The concept of a national park at Canyonlands, a province of
the Colorado Plateau, can be traced to the Utah State
Planning Board of the 1930s, when a park was conceived as a
way to generate tourist revenue. Various government groups
drafted proposals for a national park, but local opposition
proved insurmountable. The idea was resurrected in the 1960s
when Interior Secretary Stewart Udall was taken to see a pro-
posed dam site. On the airplane ride over the confluence of
the Green and the Colorado rivers he saw an area of land that
needed to be preserved, not developed: “I had no idea any-
thing like that existed there… ‘God almighty, that’s a nation-
al park’” (Neal, 2006). Udall found support for the idea from
Sen. Frank Moss (D-UT), and 1 million acres were studied for
possible inclusion. However, the proposed park’s size, bound-
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aries, and uses came under attack by San Juan County officials
and Sen. Wallace Bennett (R-UT).  Eventually 257,000 acres
were included in the bill that passed Congress and was signed
into law in 1964.

Today’s Canyonlands National Park, after an expansion
in 1971, totals 337,597 acres, with the boundaries drawn in
unerringly straight lines. The product of a political compro-
mise, the park’s boundary has been criticized as having no
relation to the ecology or topography of the region.  From
within the Canyonlands basin there is no visual or topo-
graphical means of distinguishing NPS from BLM lands.
Many park advocates use this criticism to promote the idea of
“Canyonlands completion.”  

Canyonlands completion advocates identify the erosion
basin that encircles the park as the natural boundary.  The
boundaries of today’s park, however, are defined well within
this grand and imposing cliff wall, formed by the Wingate
Sandstone rim.  As it now stands, the Canyonlands border
looks like stacked squares of geometric tension, as if the polit-
ical chess game over the park did not end in a clear decision
but in a stalemate. 

TENSIONS

This political stalemate has led to specific tensions and
debates which have grown around the park’s contested bor-
derlands: energy extraction, OHV use, and the economic
complexities of Canyonlands’ gateway communities.  While
the park is a preserve for stunningly beautiful landscapes and
priceless ecosystems, the lands surrounding the park host a
number of intensely competing interests.

ENERGY EXTRACTION

The sharp increase in petroleum prices during the summer of
2008 reemphasized America’s precarious dependence on for-
eign oil, which poses an economic dilemma and a national
security threat.  As the numbers at the pump continued to
rise, many citizens and politicians began to push for the devel-
opment of domestic energy sources through increased drilling,
oil shale development, and the like.  Even though gas prices
had dropped substantially by the BLM’s November 4th auc-
tion announcement—largely due to the economic recession
that began in the weeks prior—the summer panic was still
used to justify the sale. 

Domestic oil production concerns around Canyonlands
illuminate the opposing land philosophies that dominate dis-
cussion over land management.  For energy security advo-
cates, including those who generally value western land
development, Utah’s promise of oil reserves is an alluring
prospect.  According to the Utah Department of Natural
Resource’s Division of Oil, Gas and Mining (DNR), the state
ranked tenth in the nation for proven oil reserves and eighth
for gas in 2006 (Oil, 2008).  For conservationists, however,
any benefit derived from exploitation of the land cannot out-

weigh the consequences to the native ecology and wilderness
values.

Lockhart Basin, found within the Canyonlands basin and
well within sight of Grand View Point, has been cited as an
area of high oil drilling potential according to the November
2008 Resource Management Plan (RMP).  RMPs are released
periodically by the BLM to define land management goals
and provisions for the next decade or so.  Lockhart Basin has
been allotted a gas and oil leasing stipulation that includes
time limits (TL) and controlled surface use (CSU).
According to the RMP, 

Areas identified as TL are open to oil and gas leasing but
would be closed to surface-disturbing activities during identi-
fied time frames. This stipulation would not apply to opera-
tion and maintenance activities, including associated vehicle
travel, unless otherwise specified.

Areas identified as CSU are open to oil and gas leasing but
would require that proposals for surface-disturbing activities
be authorized according to the controls and constraints spec-
ified  (Monticello RMP, Appendix B, 2008).

While there would be some constraints on activities during
oil drilling, oil leases are still allowed within the Canyonlands
basin.  In other words, extraction, including the rigs and roads
necessary, would be on land that many visitors assume is part
of the national park.

Statistics suggest that oil and gas leasing around
Canyonlands is not likely to be productive.  San Juan County,
where most of Canyonlands is located, had only seven gas
wells producing in 2008 (Drilling results, 2009).  The county
yielded a mere 3% of the state’s 385 billion cubic foot pro-
duction of gas in 2007 (Utah natural, 2009), and 20.2% of the
state’s 19.5 million barrels of oil the same year (Utah oil,
2009).  San Juan County’s production of 3.9 million barrels of
oil a year, however, does not promise to make much of a dent
in America’s use of 20.68 million barrels a day (Petroleum,
2007).  Additionally, most of this oil is produced in the Aneth
Field, located in the southeastern corner of the county and far
removed from Canyonlands (Monticello RMP, 2008).  These
statistics demonstrate that oil and gas development around
Canyonlands would provide only nominal gains in energy
security. 

Furthermore, drilling oil around this national park
threatens the integrity of the park’s viewscape, posing a con-
flict with local tourism.  As we will see, visitors are a substan-
tial source of revenue for the communities surrounding
national parks in general and Canyonlands in particular.
While Moab receives most of the economic benefits from
being the gateway community to Canyonlands, both its and
Monticello’s economies would feel negative repercussions if
the Canyonlands tourism industry was injured by oil extrac-
tion.  Both are located far from any major cities or industrial
areas and have very few other revenue sources for their towns
(C. DeLorme, personal communication, October, 13 2008).
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Nine-Mile Canyon, located 90 miles north of
Canyonlands, illustrates the problems that oil exploration can
visit on desert ecologies.  Here, the impact of magnesium
chloride on ancient rock art and cultural resources is a pri-
mary concern.  Used as a dust suppressant, these salts are
ground into powder by the frequent traffic and settle on the
extensive rock art panels of the canyon, irreversibly degrading
them through chemical reactions (Kloor, 2008).  Additional
concerns include light pollution and brightening of the night
skies, displacement of species, destruction of habitat, and air,
water and noise pollution.

These effects from possible oil and gas development cre-
ate a tension at the borderlands of Canyonlands.  While the
NPS is established to preserve the beauty and authenticity of
the land, it is challenging to do so when the BLM manages
land in the same watershed and viewshed.  Though drilling
would never actually be allowed in Canyonlands National
Park, it could still occur inside the basin on the BLM land.
This means that the same impacts of noise and light pollu-
tion, dust dispersion, and species displacement that will hap-
pen outside the park will also take place inside the park
because the two lands are so integrally connected.  It is then
impossible for both agencies to carry out their separate man-
dates without infringing on each other.  Within the
Canyonlands view- and watershed, either the BLM must curb
its multiple-use obligation so the NPS can maintain the nat-
ural landscape, or the NPS must yield its protection so the
BLM can promote a variety of intensive uses.

OFF HIGHWAY VEHICLE USE

The Canyonlands basin also faces another controversial
struggle over preferential land use, namely using land for
recreational purposes that can have a negative impact on the
landscape.  On the BLM lands around Canyonlands National
Park, these activities include off highway vehicle (OHV) use,
mountain biking, rock climbing, and unregulated camping
and hiking.  While wheeled vehicles are not allowed off-road
in the park, the impact they have on adjacent BLM lands also
affects park lands and resources through sediment runoff and
nutrient loss.  While other preferential land uses can and do
have impacts of varying intensity, OHV use, in particular,
poses a critical threat to the Canyonlands ecosystem.

One vital component for a desert’s ecological health is
biological soil crust cover.  These interacting communities of
cyanobacteria, mosses and lichens are the single most impor-
tant stabilizer against soil erosion in arid lands (Bowker,
2008).  Soil erosion is among the most pressing environmen-
tal concerns because it degrades an ecosystem’s function,
decreases productivity and sustainability of agriculture, and
displaces human populations (Bowker, 2008, p. 2309).  Barger
(2005) conducted a study that further suggests:

Runoff and sediment loss increase[s] with the disturbance
[caused by OHV use]… which suggests that downslope plant
communities may receive a higher flux of nutrients in water

and sediment transport from plant interspaces and may also
result in high nutrient losses from the watershed (p. 260).

While the soil crust destruction may happen outside the park,
because the watershed crosses the park boundary the resulting
runoff can cause a loss of nutrients to plants inside the park—
thus unavoidably interconnecting land management policies
inside and outside the park. 

One of the largest threats to biological soil crust cover is
the unregulated use of OHVs on BLM lands, because the tires
from the motorized vehicles tear up the soil.  When the top
crust has been broken into different and separated clods, it
cannot simply mend itself.  The broken soil will wash away
and erosion will increase in that area until the soil crusts can
be reestablished, a process which can take years or even cen-
turies (Barger, 2005).

However, OHV recreation also offers an economic
opportunity for the sparsely populated southeastern corner of
the state.  Through an economic model called Customer
Value Management (CVM), a study analyzed how much
Arizona residents spend on OHV trips, which translates into
profits for the local communities.  “Economic value from the
CVM shows that OHV recreation by Arizona residents pro-
duces consumer surplus to the users, ranging from $54 to $96
per trip depending on the type of vehicle used” (Silberman,
2006, p. 220).   That kind of capital, combined with the high
number of recreationists who frequent the Moab and
Monticello area is evidence of OHV use’s important contri-
bution to these local economies.  Silberman (2006) empha-
sizes that 

The net economic benefits reported here should be consid-
ered in the controversy over use of public recreation lands by
off-highway vehicles…Off-highway vehicle recreation may
be an economically competitive use for public recreation
lands when the consumer surplus or economic value is evalu-
ated against the environmental and social costs (p. 221).

Put simply, the economic benefits of OHV use should be
weighed against any environmental damage they may cause,
and all the players in this debate should be heard.  Ultimately,
a decision needs to be made that will balance these two
opposing desires.

These studies illustrate the conflict between recreation
and preservation—tensions that are concentrated on the
lands surrounding Canyonlands.  For conservationists, the
arid desert is a dynamic land where small shifts in human use
patterns can impact the ecological integrity of the region.
Conversely, recreationalists view the land as a resource to be
used in the pursuit of their hobby.  Some members of the
OHV recreation community believe the problems of environ-
mental degradation can be solved with better signage and
maps.  One member, however, was quoted as saying, “But we
also think the ranger group is not really interested in working
together with us—they simply want to eliminate motor recre-
ation on public lands” (Clayton, 2007, p. 2).  This highlights
the tension between the two communities: OHV recreation-
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ist feel threatened by conservationists and are distrustful of
any effort to cooperate, while conservationists know that, as
long as some OHVs ride freely across the land, the environ-
mental harm will continue.

The BLM’s 2008 RMP for the Monticello area specifies
that OHVs are to remain on designated trails.  It also provides
that most of the BLM land inside Canyonlands basin, and
immediately beside the park, is open to OHV use on desig-
nated trails and roads.  If all OHV riders stayed on their trails,
this would probably be an acceptable compromise.  However,
even under the best of circumstances, it would be impossible
for anybody to ensure that all riders stayed on the trail.  This
is further complicated because, as will be elaborated later, the
BLM has a very limited number of individuals who would
patrol the land to stop OHV users from leaving their trails.

These opposing views hit a high point of conflict in the
2005 case of Southern Utah Wilderness Alliance v. National Park
Service. The lawsuit originated from the NPS’s decision to
close the dirt road running through Salt Creek Canyon to
Angel Arch, a well-known landmark and destination in
Canyonlands. This particular route crossed the Salt Creek
more than 70 times in its 10-mile trek up the canyon, using
the creek bed for the trail.  In addition to erosion concerns,
vehicles regularly lost transmission or engine fluids into the
creek.  “Utah Shared Access Alliance et al., a coalition made
up of Utah Shared Access Alliance, Blue Ribbon Coalition,
High Desert Multiple Use Coalition, United Four Wheel
Drive Associations of U.S. and Canada, and Historic Access
Recovery Project,” maintained that the NPS Organic Act
required a balancing between the mandates of resource con-
servation and visitor enjoyment (Southern Utah Wilderness
Alliance v. National Park Service, 2005, p.1).  However, the
appeals court ruled in favor of the National Park Service,
which saved the creek from irreparable damage but also sub-
stantially compromised relationships between locals, the Park
Service, and conservationists (Southern Utah Wilderness
Alliance v. National Park Service, 2005).

Because the park has only been in existence since the
1960s, the OHV recreationist and local public feel an entitle-
ment to the public lands, and they do not appreciate unwant-
ed regulation of their full access to their choice of activities.
Furthermore, the shared boundaries between BLM and NPS
create a huge enforcement problem.  Without a fence or other
demarcation of the park boundaries, it is impossible to entire-
ly prevent further off-road damage to park lands and
resources.

LOCAL ECONOMY

The division between the NPS and the BLM is apparent even
within the local communities surrounding Canyonlands.
Since Moab had benefited from tourism due to nearby Arches
National Park, Monticello anticipated similar benefits from
the creation of Canyonlands National Park. This expectation
was not unfounded, given that the vast majority of the park is

located in Monticello’s own San Juan County.  However,
Moab became the principal gateway to Canyonlands due to
its proximity to the main access road (as well as its proximity
to the Arches access road). Moab was also the logical gateway
community for Canyonlands because of existing tourist
amenities and infrastructure.  This led to bitter resentment on
the part of Monticello and helped feed two divergent eco-
nomic relationships, philosophies, and cultures with regard to
the park.

Initially serving as a crossroads for the Colorado River,
Moab based its early economy in agriculture.  In the early part
of the 20th century, the discovery of uranium and vanadium
shifted the economy toward mining.  By 1950, Moab had
become a mining boomtown, but, with declining demand,
went bust by the mid 1960s. With the influx of visitors to
nearby national parks and the mountain-bike craze of the
1980s, Moab restructured its economic approach and by the
mid 1990s was thriving with a recreation-based tourist econ-
omy (“History”, n.d.).  

The new flow of money, much of which was generated by
park-related tourism, with national and international visitors
spending their money on traveling, lodging, food and other
services, saved Moab from an economic disaster (S. Bauman,
personal communication, October 14, 2008). Today, the town
continues to run on such an economy, with 80-90% of its rev-
enue coming from tourism.  Though some long-time residents
may resent Moab’s role as a gateway community, the town’s
economic success and future coincides with  the NPS mantra
of preservation of land for the enjoyment of this and future
generations (S. Bauman, personal communication, October
14, 2008).

The economic history of Monticello bears a striking sim-
ilarity to Moab’s, at least for a time.  Monticello also began its
economy in agriculture, and then shifted to mining and
extraction following the discovery of uranium and vanadium.
After the decline of demand in the mid 1960s, Monticello
also went bust, forcing the town to restructure its economy
(McPherson, n.d.).  With 92% of the surrounding county
owned by the federal government, Monticello returned to its
roots, using cattle and sheep grazing permits to bolster its
weakening economy, but with little success (L. Stevens, per-
sonal communication, October 13, 2008). Moreover, while
Monticello receives economic benefit from tourism and OHV
use, it has not realized success on the same scale as Moab.

As noted, the creation of Canyonlands National Park did
not result in the same tourism-based boom for Monticello’s
economy.  In addition to its remote location, Monticello’s
barrier to economic innovation can be linked to the local
resistance to becoming “another Moab,” which stems largely
from their disappointed expectations of Canyonlands as a
source of revenue (L. Stevens, personal communication,
October 13, 2008).  Instead of receiving economic benefit
from the new park, locals were left with “a feeling of colo-
nialism” as portions of their land, which had traditionally
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been used for grazing and recreation, fell under the protection
of the NPS (B. Boyle, personal communication, October 13,
2008).  With less land “in their own backyard” and more land
being preserved, Monticello locals have felt the loss of per-
sonal freedoms and economic possibilities for their town.
Monticello and other San Juan County communities have
embraced the BLM’s mandate of multiple uses on federal
lands, supporting energy development and other intensive
uses as a last resource to bolster economic prosperity (C.
DeLorme, personal communication, October 13, 2008).

There are, however, local jobs and economic opportuni-
ties associated with Canyonlands. In 2007, the park had
417,560 tourist visits, which supported 418 jobs in the local
region.  These numbers were up from 2006 when the park saw
392,537 visitors supporting 366 jobs (Stynes, 2007).  These
jobs were not limited to retail and other tourist-related indus-
tries, but included 113 NPS positions within Canyonlands
National Park, providing a substantial impact on the local
economy (These economic opportunities are substantial for
Moab and Monticello, both of which have populations small-
er than 5,000 residents, according to the 2000 U.S. Census.). 

Monticello and Moab demonstrate, through their respec-
tive economic experiences, the culture of opposing federal
land philosophies.  Moab has found economic prosperity by
capitalizing on the NPS’s motto of preservation and conser-
vation for the sake of human enjoyment. In contrast,
Monticello has embraced the BLM’s multiple-use mission and
the monetary benefit gained through resource development.
With Moab (in Grand County) reaping most of the econom-
ic benefit from a park located in San Juan County, Monticello
residents opposed park expansion.  Residents view this possi-
bility as greatly limiting potential resource development and
motorized recreation opportunities.

IMPLICATIONS

The above examples describe only a few issues among the
many that affect Canyonlands National Park. The park is
poised in the center of nearly every type of western land use
controversy because so many groups depend on it and the sur-
rounding lands as a resource.  It impacts the economies of
both Moab and Monticello, though in very different ways.  It
is also the guardian over the confluence of the Colorado and
Green Rivers, which supply the water for nearly all of the
Southwest.  Moreover, the lands around Canyonlands supply
the possibility of oil and offer exciting landscapes for motor-
ized recreation.

With so many stakeholders interested in the use of pub-
lic lands in and around the park, Canyonlands becomes an
ideal case study for the problems that result when NPS and
BLM share a common border, especially one as ambiguous as
Canyonlands.  The problems embedded in the differing NPS
and BLM mandates are aggravated by the lack of a topo-
graphically sound border that addresses Canyonlands as an

ecosystem. This leaves most citizens unable to differentiate
between NPS and BLM land.  Additionally, the BLM has a
limited ability to control its lands adjacent to Canyonlands,
particularly given the volume of tourists, recreationists, and
others who want to use them (K. Cannon, personal commu-
nication, October, 14 2008). With so many visitors to moni-
tor and regulate, the BLM cannot prevent some from straying
onto the park with their motorized vehicles or from damaging
the delicate ecosystem.  This lack of enforcement can result
in damage to the park and surrounding lands that could take
decades to repair.

Currently, the NPS has over one hundred staff members
to address recreation, facility needs and enforcement for the
441,250 acres that make up Canyonlands and surrounding
NPS areas; this number is considerably higher at peak season
times.  In contrast, the Monticello BLM has thirty employees;
two of these employees are responsible for the patrolling and
enforcement of 1,800,000 acres (“Utah Directory,” n.d.). This
disparity in employment directly reflects a disparity in the two
agencies’ budgets. 

Agency mandate and funding disparities also impact
local scientific studies and data collection. While they will
share data, the two agencies will often present different facts
because “everyone has an agenda, even scientists” (J. Belnap,
personal communication, October 13, 2008).  When the
numbers do not add up, it becomes increasingly difficult for
the NPS, the BLM, local political officials, and other con-
stituents to agree on a course of action.  In a personal inter-
view, Lynn Stevens of the San Juan County Commission stat-
ed, “We are open to compromise, but we do not trust the
environmentalist data from the impact studies.” With the
agencies unable to reach a scientific consensus, it is almost
impossible to reach consensus-based decisions because no one
really knows what the environmental impact of BLM actions
will be.

It is significant that the NPS regional office is located in
Moab and the BLM office in Monticello, reflecting the divide
between two opposing land philosophies.  As Lynn Stevens
(2008) expressed, speaking for Monticello residents, “We
don’t like people who don’t pay taxes here telling us how to
use our land”.  These hostile feelings resonate even louder in
his statement, “We don’t want to become another Moab, but
we want to be able to have our children and grandchildren
around.  It’s a question of how to move and handle economic
growth.” 

These tensions also spill over into BLM policies.
According to Kate Cannon, the regional National Park
Superintendent, “One difference between the BLM and the
National Park Service is the weight they give to local people.
BLM is much more subject to local politics, but the Park
Service is more broadly regional”.  In other words, the atti-
tudes of the local population can sway BLM management
policies much more than NPS.  This is in large part due to the
difference in scope between the two agencies.  Multiple-use is
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driven by the short-term needs and desires of citizens and cor-
porations. Preservation, however, is a more narrowly defined
goal within the agency itself, which allows for a smaller degree
of subjectivity.

All of these observations lead back to the lease sales on
December 19, 2008.  The leases are currently off the table, as
a result of the actions of Interior Secretary Ken Salazar; how-
ever, this represents a temporary solution at best.  The leases
are only suspended, and there is nothing preventing a rein-
statement of the lease sales.  Put simply, the leasing contro-
versy demonstrates the way that land management policies
can and do alter radically with each change in administration.
In roughly one month, the BLM moved from a concentration
on resource extraction to resource conservation, and it can
just as easily shift the other way.  These rapid turnabouts make
public lands vulnerable to the whims of any given adminis-
tration.  While every government department experiences
some policy shifts, the BLM’s entire intent, purpose, and pri-
orities can be redefined overnight through the conscious
choice of politicians to focus on those aspects of multiple use
management that best meet their agenda.  The legal language
governing the BLM, while purposely left open to accommo-
date future changes, is problematically evasive.  While this
may seem a matter of semantics, the potential environmental
consequences are dire.

These radical policy reversals make the fate of public
lands far too volatile.  They can also foster negative local and
national sentiment, because citizens always stand to be caught
off guard by the next public lands policy shift.  An institu-
tional solution is needed for the Canyonlands basin specifi-
cally and for public lands in general, and the time to act is
now.  These conflicts will only intensify as the number of peo-
ple on the earth increases and resources become less available.
The amount of land that we have to work with is finite. Until
we find a long term solution, the controversies described
above will erupt with increasing frequency.

RECOMMENDATIONS

There is no ideal solution that can eliminate the complex and
nuanced tensions surrounding the concept of expanding or
“completing” Canyonlands.  As explained previously,
Canyonlands completion refers to the science-based idea of
managing whole ecosystems rather than “islands,” or isolated
pockets of land. To do this, the boundaries of the managing
agency’s jurisdiction must be ecological rather than political.
The ecological border extends to the Wingate Sandstone rim,
which most visitors mistake for the boundaries of
Canyonlands National Park. The political border of the park,
on the other hand, is squared-off far from this natural bound-
ary.  As with any highly complex issue, there are numerous
possibilities for completing the Canyonlands ecosystem and
altering the current land management dynamic.  This paper
concludes by offering three potential solutions that address

the need for management of the ecosystem rather than polit-
ical boundaries: 1) transfer of adjacent BLM lands to the NPS
through an act of Congress; 2) have the President declare a
new national monument; or 3) institutionalize greater inter-
agency cooperation under the provisions of a National
Conservation Area status.  

COMPLETION BY TRANSFER TO NPS
One widely touted option is the permanent transfer of the
BLM lands surrounding Canyonlands to the NPS, through an
act of Congress, for management based on NPS’s conserva-
tion and public enjoyment mandate.  The transfer would
address oil and gas claims as valid existing rights: such rights
guarantee that leases obtained previous to a land transfer will
be honored for the duration of the existing lease (K. Cannon,
personal communication, October 14, 2008).  Though these
leases would still be managed by the BLM, the NPS would
have the authority to determine what types of roads and infra-
structure would be constructed for extraction purposes within
the new park lands.  Alternatively, the government may seek
to “buy out” or exchange these leases for other areas with
comparable energy development potential.  

Concerns about preferential use—particularly OHVs—
should also be addressed. Given its popularity, some level of
OHV use might be continued. Trails may be left open with
more stringent regulations.  Or OHV roads might be phased
out, primarily in areas that are determined to be highly sensi-
tive, based on the land’s ecological health or nearby cultural
artifacts.  Put simply, from an environmental standpoint,
transferring BLM lands to the NPS would significantly dimin-
ish the human threats to a healthy functioning ecosystem.

The transfer of BLM lands to NPS also presents some
drawbacks. As discussed, the communities surrounding
Canyonlands National Park are largely dependent on
tourism, including recreation on BLM lands.  Hiking, horse-
back riding, backpacking, mountain biking on established
trails, and climbing are all activities that would continue
under National Park status.  However, an important part of
the local economy is based on OHV use; if the OHVs were
phased out of the area, the tourist economies of Moab and
Monticello would feel the negative effects.

Another consideration is the effect that park completion
by NPS transfer might have on local interaction with
Canyonlands. The eventual prohibition of OHV use would
negate the efforts that responsible organizations have made to
promote responsible riding and better cooperation with the
land agencies.  A decision to ignore local sentiments may
continue to polarize long standing residents of the area and
conservationists, making it more difficult to address land
management issues in the future.

Also, transferring BLM lands to the NPS does not
address the core concern: the lack of inter-agency collabora-
tion and communication.  While expanding the park borders
to match the topographical limits of the Canyonlands basin
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will help protect the Canyonlands ecosystem, it does not help
the BLM and NPS negotiate the tensions that could arise at
the new border.  

COMPLETION BY NATIONAL MONUMENT

The second possible solution would be the declaration of a
new National Monument by the President through the
Antiquities Act. Under the Antiquities Act of 1906, the
President is authorized to declare national monuments and
historic landmarks at his or her discretion and in accordance
with the smallest area that is compatible with proper care and
management (Antiquities Act, 1906). In this situation, man-
agement of a new national monument could be transferred to
the NPS or remain with the BLM.  If the designated land is
transferred to the NPS, the scenario would be similar to that
described above, with the important difference that it would
not require congressional approval.   

An alternative option would be to create a National
Monument in a similar fashion to the Grand Staircase-
Escalante National Monument, which was established during
the Clinton administration in 1996.  Under the direction of
Secretary of the Interior Bruce Babbitt, the Grand Staircase-
Escalante was left with the BLM to manage (Grand Staircase-
Escalante National Monument, n.d.).  The new monument,
however, was met with a great deal of local resistance by resi-
dents who felt disenfranchised, and this concern would need
to be addressed if the national monument option were pur-
sued.  If the Escalante model were followed, the BLM would
continue to maintain jurisdiction over the designated land.
Expansion by this route could broaden the BLM’s repertoire
by requiring the agency to give conservation practices higher
priority.  And this, according to NPS Regional
Superintendent Kate Cannon, might help to improve the
current situation: “Ideally, changes need to occur in the way
BLM operates and manages [the land], and in order to do that
the BLM needs to have support from the public and govern-
ment entities” (personal communication, February 22, 2009). 

COMPLETION BY NATIONAL PRESERVE DESIGNATION

The third recommendation is the congressional creation of a
new National Preserve.  A National Preserve is an open-
ended designation made by Congress, which is tailored to fit
the specific needs of the selected area. National Preserve des-
ignations have occasionally been used in Alaska and else-
where on public lands adjacent to national parks, with man-
agement standards adjusted to accommodate hunting and
motorized recreation traditions.  Suggestions for appropriate
management standards could come from a collaborative dis-
cussion between stakeholders.  In this scenario, the NPS and
BLM could continue to manage their respective lands.
However, the National Preserve regulations would require
institutionalized collaboration between the NPS and the
BLM, who would set agreed upon management standards.
Given the limited means available to each agency, this col-

laboration could help better address the existing uses through
shared resources and mutual oversight.

A National Preserve may not resolve all of the land man-
agement conflicts, but it could offer greater ecological protec-
tions and encourage the BLM to focus more on conservation.
In a 2009 interview, Kate Cannon, observed that the “BLM is
the single most important agency because the land that the
BLM manages is essentially the landscape of the West.”  The
creation of a National Preserve with inter-agency manage-
ment might provide an opportunity for the BLM and NPS to
build upon their existing relationship, setting a precedent of
effective collaboration and mutual respect. From such an
institutionalized inter-agency partnership, a more unified land
policy could be articulated.

The geography of the Canyonlands erosion basin pres-
ents a unique challenge to this option, however.  Because the
proposed Canyonlands completion lands effectively surround
the existing park, any designation that does not embrace all
the land in the erosion basin within a single agency’s custodi-
anship could create serious management inefficiencies.  This
is especially likely because the BLM often finds it difficult to
manage distant or isolated land parcels. In this instance,
moreover, management could fall to as many as three differ-
ent BLM field offices, creating the potential for intra-agency
communication problems on top of BLM-NPS cooperation
challenges.

Given the jagged natural borders of the expansive donut-
shaped completion area surrounding the park, this suggests
that the national preserve or national monument designation
may be most effective if, unlike the Grand Staircase –
Escalante example, the lands in question were transferred to
the National Park Service, which already has a management
presence on the contiguous national park lands.  This
approach would also be in keeping with precedent, because
most new national monuments or preserves have historically
been placed with the Park Service. 

CONCLUSION

Finding a way to better protect the entire Canyonlands
ecosystem is vital if this world-renowned landscape is to sur-
vive future development pressures.  National preserve or
monument designation under NPS management would offer
the chance for a more cohesive ecological approach, given
the natural boundaries of the basin, while still allowing for
dialogue about what kind of management stipulations would
best serve the Canyonlands area.  This solution must be qual-
ified, however, with the recognition that lands cannot simply
be transferred to the NPS whenever shared management bor-
ders threaten ecological protection.  Too many new conserva-
tion areas, with less stringent conservation mandates, could
overwhelm national park resources and erode the quality of
NPS management while at the same time disempowering the
BLM and leaving it with little impetus to improve or change
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its management techniques.  Not unlike Secretary Salazar’s
suspension of the oil leases, this would offer only a short-term
solution to a larger, long-term problem. 

As a case study, Canyonlands offers solutions applicable
in a special situation, but in a larger sense, it highlights the
need for overall western land policy reform.  The
Canyonlands completion issue, with all of its legal and polit-
ical complexities, touches on a larger concern of land as place
and the relationship we choose to have with it. Wallace
Stegner (1992), The Dean of Western Writers (as he is often
called), helps us to understand the relationship of people to

place: “I was shaped by the West and have lived most of a long
life in it, and nothing would gratify me more than to see it, in
all its subregions and subcultures, both prosperous and envi-
ronmentally healthy, with a civilization to match its scenery.
Stegner speaks of the possible marriage between the merits of
a civilization and the sublimity of its scenery.  This paper
speaks of the merits of a land use policy that could yet reflect
the simple beauty of the landscape it seeks to manage.    
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Bluegrass, Communists, and Charlie Wilson
in a Bathroom: A Look at the Many Faces of
the Democratic National Convention
E. Thomas Nelson

During the summer of 2008, the Hinckley Institute was honored to participate in a groundbreaking program
in collaboration with Shantou University. Over the course of three months, seven students and three pro-
fessors from the Cheung Kong School of Journalism at Shantou University in China, and five students from
the Hinckley Institute of Politics, traveled throughout the United States to cover the U.S. 2008 presidential
election. The students gained different perspectives of each other’s cultures, learned about how the U.S.
media functions in election cycles, and worked side-by-side building relationships and learning from one
another. From their journey to Denver to cover the Democratic Convention, to Minneapolis for the
Republican Convention, the students were published in more than two-dozen major print and broadcast
organizations, as well as a variety of media outlets throughout the United States and China. They had live
internet coverage on China News Service (CNS), the most elite of China’s media. In addition to the con-
ventions, students also had the opportunity to travel to Chicago for background stories on presidential can-
didate Barack Obama, and to Indianapolis for a workshop with the Indianapolis Star and the local television
stations. Along their journey they were able to get different views from citizens, staffers, delegates, and the
candidates themselves. This article is a brief look into that experience.

THE O’BRIENS

Denver, CO: Dan O’Brien’s bearded face is cast in the
shadow of an oversized black Stetson hat as he
methodically strums his acoustic guitar in Denver’s

Civic Center Park.  It’s a prickly hot August day, and
O’Brien’s outfit of Wrangler Jeans and long-sleeved flannel
shirt must be anything but comfortable.  In his low, rough
drawl, he improvises a campfire style song for a small gather-
ing of people.  With his off-the-cusp lyrics he doesn’t muse on
open ranges or lost loves—he instead sings about a man
O’Brien would consider a hero—his own modern day desper-
ado: Barack Obama.  

In a frame tent behind him, his wife, Janette, re-arranges
CD’s and flyers displayed on a folding table, while his two
children, Kyle, aged seventeen and Maura, fourteen throw a
Frisbee nearby.  In a few minutes Janette will be beside her
husband, tugging on the strings of an upright base, with
Maura on the violin and Kyle on the mandolin.  At the
moment, it’s down-time for the family band, and Dan is tak-
ing an opportunity to entertain a group of convention-goers
who have requested an Obama song.  

O’Brien and his family, who are self proclaimed “proud,
card-carrying, Democrats” have travelled from the mountain

town of Evergreen, fifteen miles west of Denver.  They paid
for a booth in the Civic Center Park during Convention week
to entertain the crowds and sell merchandise, but more
importantly because O’Brien says he wanted his family to
enjoy the experience.  

“We can’t get on the Convention floor and wanted to be
in the mix,” he says.  “We won’t make back what we paid to
be here, but that’s OK.  This is historic.”

During Colorado Rockies baseball games O’Brien and his
son sell soda and popcorn at nearby Coors field, and he hopes
that there will be need for an extra concessions seller at
Obama’s speech, to be held at Mile High Stadium.
Concessions are just a way to make money though—his true
passion is his family Bluegrass band.  The family of four plays
in small towns across the Western U.S., places O’Brien calls
“the little dots on maps.”  He says that touring brings his fam-
ily to places they would normally never go—particularly small
communities that are not Democratic in nature.  

“[On tour] we typically keep our politics to ourselves”
says Obrien. “There’s a strange…” he pauses, looking for the
right word.  “Prejudice is too harsh a word, but in rural
America they just can’t see supporting the Democratic Party,”
he says with a despair that is rapidly apparent in his voice.  
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Here his soft-spoken wife chimes in for the first time.
“They’re often times uninformed about the issues and don’t
always understand the facts.”  

Naturally, the O’Briens Democratic inclinations don’t
make them right and Republicans wrong, just as the hoards of
Republican enthusiasts who would later convene in St. Paul
are no more correct than their Democratic rivals.  Yet Janette
strikes an interesting chord with her comment.  While it’s
impossible to say that one region of America is less informed,
intelligent, patriotic, or interested than another, the objective
facts concerning what might be called the “intellectual
habits” of Americans, particularly the current day college
aged generation, are startling.

Complacency seems to reign supreme in many facets of
American society today—we are an uninformed nation and
generation because we are simply uninterested.  The aspira-
tion to accomplish great things appears to be waning, and the
path of least resistance is the approach that many have decid-
ed upon.

Of course there are those among us who break this mold.
The most accomplished doctors, lawyers, engineers, parents
and astronauts of the future are right now in high school and
college likely achieving great things and setting the bar high-
er for those around them.  But in any mass there will be out-
liers.  It’s the majority that one must consider.

SCREEN TIME TRUMPS ACTUAL TIME

Take, for example, our collective fascination with television.
From 1997 to 2005, Americans watched an average of 8 hours
and 11 minutes a day, while Turkey, ranked second in the
world, averaged 5 hours a day (The Economist, 2007).  Today,
adolescents and adults now average 65 days a year watching
television, while time spent with T.V., internet and music
totaled 3,543 hours a year and is projected to topple 3,620
hours by 2010 (U.S. Census Bureau).  

Given the number of hours our nation sits before a box
that transmits but does not receive, that manipulates and dis-
torts information and sells products in the most market
friendly way, it’s little surprise that Americans have less time
for other leisure activities, like reading for example.
According to a 2007 study released by the National
Endowment for the Arts, Americans of every age are reading
less for pleasure.  The study found that 65% college freshmen
say they do little or no reading for pleasure while only 30% of
thirteen year olds in 2004 said they read for fun almost every
day (Toppo, 2007).

It seems with all that “screen time,” America’s youth has
less time to do other things, such as exercise.  Data from
NHANES surveys show that prevalence for obesity of those
aged 12–19 years has increased from 5.0% in the time of
1976-1980 to 17.6% in the time of 2003-2006 (“Childhood
Overweight and Obesity”, 2009)

Naturally, if our generation is too busy, or lazy, to take
care of ourselves, we invest little time in taking care of others.

A Bureau of Labor Statistics study found that persons age 35
to 44 are the most likely to volunteer (31.3 percent), while
persons in their early twenties were the least likely (18.6 per-
cent) (“Volunteering in the United States”, 2008).

It would be hard to deny that, as a nation, and more par-
ticularly as a generation, we watch too much T.V., surf far too
much web, and are fully addicted to our iPods.  We must
always be plugged in, as the desire for perpetual electronic
stimulation is insatiable.  It seems that the heart-pounding,
dizzying excitement generated from old-fashioned protest,
communication, and literature is something that is dying
before our very eyes. 

UNIFYING THEME IN THE PARK

There certainly isn’t a shortage of protest, communication, or
literature in Denver during the Convention.  This is not a
place for the socially awkward or shy.  Seemingly everyone in
Denver is happy to meet new people, and even more excited
at the prospect of telling others what brought them to the
capital of Colorado during the weeklong event.  Everyone has
a camera, or is on camera, or is simultaneously involved in
both.  People film one another without consent, people talk
and argue without constraint.  It’s a proactive crowd if ever
there was one—everyone has a cause, belief, or at the very
least a story to tell.  It’s a heterogeneous and eclectic group of
every imaginable demographic.

A stone’s throw away down the sidewalk from the
O’Brien tent, a man who preferred to remain anonymous runs
a booth that stands in staunch opposition to Obama and
McCain.  The man in the booth has a stubby beard that has-
n’t been shaved in a few days, and he wears an orange ban-
dana around his neck.  A member of the Revolutionary
Communist Party, he’s come from his hometown of Berkeley,
California to discuss his ideology with anyone who will listen,
but also to sell homemade t-shirts, the most interesting of
which is a shot of Tommie Smith and John Carlos, standing
on the Olympic podium, each with an arm raised, hands in
fists, and heads bowed.1 Beneath the image reads the caption,
“We need more of this.”  

“Promoting Communism is what we need, but we’re sup-
porting everyone out here—demonstrating against the war, or
the attack on women—all of it,” he says.  

While the Berkeley native is an idealist, he’s realistic
enough to know that this nation will not soon become com-
munist.  This admission won’t stop him from pursuing the all
too familiar cliché called “change.”   

1 On October 16th, 1968, Tommie Smith and John Carlos finished
first and third in the 200 meter Olympic finals.  Both raised black-
gloved right fists during the national anthem ceremony.  “My raised
right hand was for the power in black America.  Carlos’ raised left
hand stood for unity in black America.  Together they formed an
arch of unity and power,” Smith said (Davis, 2008).
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“We think that we need a movement,” he says as force-
fully as his demure northern California dialect will allow.
“Some people say a protest does no good.  We disagree.  We
think it does a lot of good.”

At times it’s hard to hear the soft-spoken communist, as
the air is teeming with competing loudspeakers playing rap
music, live singing, and the voices of a young actors group
from Denver.  The various noises combine to create one
homogeneous, electrified buzz. 

ANOTHER VIEW

Across the street from the park, a handful of poster toting pro-
testors are relegated to a small patch of concrete between two
busy parallel streets.  They too have music playing, serenad-
ing the masses with what some might call patriotic country
tunes: 

They started something we’re going to finish, and we won’t
rest till that day, everywhere you look, you see them flags flying,
USA2

Their posters range from the tame, “Support our Troops,”
to the extreme— a caricature of Obama depicted as Osama
bin Landen, wearing a turban and toting an AK 47. 

A man who identifies himself as Ken from Eldorado
Springs, Colorado, says he’s not protesting, but rather sup-
porting the fight for freedom all over the world.  

“Every issue has two sides, right?” he asks behind reflec-
tive sunglasses.  His face is beet red from the unrelenting sun,
as his designated chunk of concrete offers no shade. 

“I always ask myself,” he says while scanning the crowd,
“if a meteor wiped out the U.S. right now, would the world be
a safer or less safe place?  I believe it would be a less safe
place.”  

Behind him the speakers reverberate: They started some-
thing we’re going to finish, we’ll stare right in the face of terror but
lady liberty still stands.

“If the war takes ten years you got to do it—you don’t
give up now,” Ken continues.   “No one here on this sidewalk
wants war.   But you can’t waste the 4,000 lives of American
soldiers now.”

To be more exact, as of December 13, 2008, at least 4,209
members of the U.S. military had died in the Iraq war, 3,397
of whom were killed by hostile action (A.P., U.S. Military
Deaths).  While it’s hard to pin an accurate number of Iraqi
civilian deaths, an August 27th, 2008 CRS report for
Congress shows the figure between 86,000 and 94,000
(Fischer, 2008, p. 3).  The cost to U.S. taxpayers is $720 mil-
lion a day, and over five years will carry a near $1.4 trillion
price tag (McConnell, 2008).

A DIFFERENT APPROACH

Further down Broadway Street, at the intersection of 16th
Avenue, a group of fiery protestors scream out against the war.
They are mostly young, some wearing black bandanas to

cover their faces, many holding signs of varying cleverness
(they range from F&^% the War to the slightly more thought-
ful Riot for Peace).  

One of the most energetic in the group, a wiry young
man with a beard, has assumed the role of leader. 

“Tell me what democracy looks like?” he cries out (so
loud that his voice cracks on “what”).  In unison the marchers
chant, “This is what democracy looks like!”  When confront-
ed by police, many in the group scream in their faces,
demanding their rights and civil liberties and freedom to
protest.

On two attempts to ask protestors why they were march-
ing, near identical responses were given: “It’s not about me.
It’s about ending this war.”  They won’t give their names or
reasons for protesting, as though they have lost their identi-
ties and become one cohesive, teeming entity fully of fire and
exuberance.  It’s a community mentality—it’s “not about me,”
but about something bigger, something more significant than
any one individual.  

Of course anti-McCain (and Obama) chants are rampant
on the streets as well, along with anti-abortion posters with
pictures of week-old, bloodied fetuses.  There are the “Jesus
Saves” believers with massive yellow signs quoting Bible vers-
es, and there’s a nihilist on a bike that says he is “anti every-
thing.”   The excitement spans partisanship and age and race
and gender—it’s not about the individuals so much as it’s
about individuals teaming up to create an atmosphere, a multi
dimensional experience in and of itself.

CONTROLLING THE OVERSPILL

It’s the police that try to encompass this raging, emotional
monster.  They surround everything—the park with the
booths and the musicians and the protestors—they create a
barrier, like a huge beaker that prevents the contents of some
very volatile and dangerous chemical reaction from erupting
uncontrollably.  They are all clad in dark blue uniforms, some
with clear facemasks and most yielding batons and automatic
weapons, reminiscent of a soccer game between mortal rivals
in London.  They are on foot, on bike, on motorcycle, on
horse, in sedans and SUV’s and even hanging on to large,
paddy wagon vans.  

There were particularly acute security concerns at the
Denver convention, as the first African-American presiden-
tial nominee was the center of attention.  The city brought in
nearly 1,500 police officers from all over Colorado; $2.1 mil-
lion was spent on protection equipment for the officers, $1.4
million for barricades, and $850,000 on supplies for arresting
and processing lawbreakers (Johnston and Schmitt, 2008,
A12).

The officers all wear faces of indifference and look slight-
ly on edge, and while it might be a front to intimidate civil
disobedience, as they scowl in unison they look daunting—a
force to be reckoned with.  It looks like something out of
1984—everyone watching one another and Big Brother
watching it all.2 Don’t Mess With America, by Cledus T. Judd
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WHY THE SPILLAGE DID (AND DIDN’T) MATTER

The week in Denver was a historic event—but not just
because the first man with African-American descent had a
strong chance of winning the presidency.  It wasn’t just about
the much-anticipated Thursday night speech, or Bill and
Hillary, or the protests or the riot geared police.  Its signifi-
cance came from the fact that such a numbered, motley group
of people could be so passionate about such a slew of causes
and because they had a very public forum to voice their opin-
ions.

The Convention mattered because everyone had an opin-
ion—it was a cultural and intellectual melting pot where oft
times great minds were uniting, carousing, and at times
butting.  People of all walks and backgrounds were leveled in
Denver—everyone was worthy of the camera and being asked
for a sound byte.  

Where else can a Hinckley intern from Salt Lake be
swept up in a sea of angry protestors, run into Tom Brokaw on
a downtown Denver sidewalk, listen to a boisterous Samoan
delegate discuss communism with a group of Chinese journal-
ists over a hotel breakfast of Styrofoam eggs and watery cof-
fee, chat for five minutes with Charlie Wilson at the bath-
room sink of a swank hotel, drink “Obama beer” at a black tie
dinner, and ride in a cab with the editor of the Congressional
Quarterly, all in two days?

REPUBLICAN OR DEMOCRAT

About 1,000 miles away and four days later, the Republican
convention generated the same enthusiasm.  The first day was
postponed by a raging storm named Gustav, but that didn’t
deter proud Republicans from showing up in droves, visibly
energized to celebrate their ideologies.  

While St. Paul played host to the same unbounded
enthusiasm as Denver, it also displayed the same pageantry,
opulence, and over the top flaunting of (perceived) wealth
and (perceived) power.  Both conventions had a certain beau-
ty-queen element, and at times the decadent, even spurious
nature was overwhelming.  American documentary filmmak-
er Pat Dollard commented before the Mile High acceptance
speech: “Democratic presidential candidate Barack Obama’s
big speech on Thursday night will be delivered from an elab-
orate columned stage resembling a miniature Greek temple.”
That’s not to mention what wasn’t captured on television: the
after hours parties infused with expensive liquor, hemmed
Italian suits, flashy, unsubstantiated smiles and handshakes
lacking a direct look in the eyes.

Of course it would be a lie to deny that much of the elec-
tion process (and politics in general) is pomp and arrogance.
It’s undeniable that much of the election hype exists to gen-
erate publicity and to give a handful of privileged Americans
a platform to hear their own voices that they are convinced
spew infallible, perfectly logical argument.  It’s true that much
of it is a media circus, where everyone hides behind clichéd
rhetoric, makeup and expensive outfits.    

But to say the conventions and the election process is
nothing more than a superficial, money driven show would be
woefully inaccurate.  While some of these accusations hold
sway, such a cynical generalization misses the mark on what
gatherings of this magnitude and significance have to offer.

While there was an over the top attitude in both cities,
another theme that linked both was the hodge-podge of par-
ticipants.  Age, race, gender, ethnicity, religious affiliation,
and personal hygiene had no bearing on who chimed in at
either convention.

Regardless of political ideology or presidential prefer-
ence, it seems that Senator John McCain did the best job
summing up the attitudes of many who were at the conven-
tions and later in Washington, D.C., when he expressed his
desire for Americans to seek causes greater than their own
individual self-interests. There was a competition on
YouTube, sponsored by the Republican National Convention
and McCain’s campaign, asking individuals to submit videos
of someone in their neighborhood who goes above the call of
duty to serve a cause greater than their own.  

That’s what these people were trying to do—serve a
cause greater than their own personal interests.  The conven-
tions and elections could be one elongated, drawn out sub-
mission to YouTube.

At times, ours seems to be a society where complacency
and resignation reign supreme.  This is particularly true in the
political realm, where Americans often feel disheveled and
left out, which may account for the meager 64% voter turnout
in 2004  (U.S. Census Bureau and Federal Elections
Commission).  While the 2008 elections seemed to generate
more excitement than in elections past, they garnered essen-
tially the same percentage of voter turnout as 2004 (“That
Huge Voter Turnout?”). Many seem resigned to the fact that
a few wealthy, (usually) intelligent people run the show, and
that there is nothing they can do to change anything. 

WHAT CONCERNS US
The conventions, however, united a diverse group of individ-
uals who thought otherwise, who wanted to be a part of some-
thing historic, and who wanted to make their opinions heard.

What the conventions offer—what they give rise to—are
people who want to be a part of the discussion in America.  It
seems a valid concern that America has “disengaged” when
the November 2006 elections, where every member of the
House of Representatives and a third of the Senate was up for
election, garnered 48% of voting-age citizens (File).  

As a nation we retain information for an instant, then
forget it the moment we turn the channel or click a mouse.
We absorb but do not engage.  We sit and listen and watch,
but do not stand up or argue or ask.  The people involved in
the election have decided not to be relegated to this fate.

They go about it by drastically different means—some
wear suit and tie, others bandanas over their faces and tat-
tered black clothes.  Some shout to be heard, and others use
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pen and paper.  There are those whose ideas are carried on
signs, while others hold them close to their chests.  Some are
disingenuous, some are loud, some use too much mousse in
their hair, and others smell like they could use a good, hour
long scrubbing.  But they are all doing something.  They are
all engaged. 

No matter what the issue—be it Drill Baby Drill,3 child-
hood PE programs for an obese nation4, genocide in Darfur
(remember that?)5, poverty in the streets of America and
throughout the world6, the degeneration of a generation
because of MySpace and text-messaging, or a war on terror—
no one has ever changed the world from the comfort of their
couch.  Moreover, no one will ever accomplish anything
sneering at or criticizing those who are trying.  It’s easy to say
how ridiculous the guy with the sign looks, or how phony the
politician on TV is, but until one enters the public discourse,
they have little room to complain.  

Don’t like the government?  Join local politics.  Now that
Obama-mania has subsided, will all of us who had cardboard
signs in our yards and bumper stickers on out cars stay
involved?  Or will we become stagnant, moving only to out-
stretch our hands in search of a freebee?  Will this be a repeat
of post 9-11 America, when freedom fries, flags, and country
music united our nation for a brief instant until many of us
became complacent and forgot about the war, our troops, and
our collective conscience when dealing with the big issues?

Don’t like genocide?  Do more than buy a t-shirt.  Hate
the war?  Instead of complaining to your TV (which cannot
hear your witty quips and insults) or adhering a clever phrase
to your car or quoting John Lennon on your Facebook page,
make your voice heard.  It’s meaningful whether ten or ten
million people listen.

BACK IN THE PARK

That’s why Dan and Janette O’Brien came to Civic Center
Park in Denver: because they wanted to serve a cause greater
than their own self-interests, and hoped to bestow this men-
tality onto their children.  

As he strums his guitar and chats with me I ask if he’s
bothered by the hit he’ll take financially, being out of work for
the week and paying for the tent.

A smile comes across his weathered face and his eyes
light up.  His fingers stop strumming, the melody of his guitar
momentarily dead.  He pauses a moment to reflect on his
answer—O’Brien is a man who picks his words carefully.  

He looks over to his children, who are inviting strangers
to throw the Frisbee with them, then looks back at me.

“I wouldn’t be any place else.” 
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Institutional Independence of the Third
Branch
Utah Supreme Court Chief Justice Christine Durham

It is common to hear discussions about the “independence
of the judiciary” framed in terms of the ability of judges to
decide cases free from improper political or other influ-

ences.  What is less commonly understood, but is equally
important, is something called “institutional independence”-
the right of the judiciary to govern itself as a co-equal branch
of government.  This requires the ability to establish and
implement the priorities that belong peculiarly to the judici-
ary, like access to justice, prompt resolution of disputes, prop-
er use of and accountability for public resources, alternatives
to litigation, and a whole host of other concerns that are part
of the administration of the courts.  Institutional independ-
ence requires not only adequate resources in terms of funding,
but also a high degree of control within the judicial branch
over the efficient use of those resources, with a co-extensive
obligation to be open and accountable to the public.

Utah’s courts enjoy a remarkable degree of institutional
independence.  With the 1985 revisions of the judicial article
of the Utah Constitution, the judicial branch was vested with
the tools for self-governance.  In the nearly 30 years since that
constitutional change, Utah’s courts have developed a highly
effective system of self-governance and administration.  We
have been able in that time to consolidate the trial courts
(permitting more efficient use of judicial time), achieve state
funding for the courts, centralize administration, and much
more.  Because of these changes, we have been able to accom-
plish numerous court reforms and greatly improve our service
to the public.

The most significant feature of the judiciary’s governance
system in Utah is the Utah Judicial Council, a body created
by the constitution and vested with the power to administer
the state courts.   The Council’s composition is governed by
statute and is designed to provide representation from each of
the different types of court within the state: the Supreme
Court, the Court of Appeals, the District (general jurisdic-
tion) Courts, the Juvenile Courts, and the Justice Courts (city
and county courts).  Although each elected member of the
Council brings the expertise and perspective of his or her
court level, each is expected to undertake the governance of
the entire judiciary statewide, and to establish priorities for
the system as a whole.  The Council is the rule-making body
for all administrative rules regarding the operation of the

courts, and supervises the judiciary’s budget.  The Chief
Justice of the Utah Supreme Court (who is elected by the
members of the court) serves as Chair of the Council and is
effectively the CEO of the judicial branch.  The Council
depends on the work of its own standing committees, numer-
ous special committees and task forces, and the boards of
judges for each court level for advice and consultation.   

Utah’s Judicial Council is one of only two such constitu-
tionally created councils in the United States.  In most states,
the governance of the courts belongs to the chief justice, the
state’s high court, or some combination of the former and
multiple levels of autonomous trial court control.  Those sys-
tems do not permit the high degree of coordination of servic-
es, effective policy setting, and fiscal accountability that our
system does.  In Utah, the judiciary is truly able to “speak with
one voice” on matters of administrative policy and budget
issues.  This capacity has been invaluable in permitting us to
work on such concerns as support for self-represented liti-
gants, alternative dispute resolution, problem-solving courts,
efficient case management in the trial courts, weighted case-
load information that permits accurate resource needs assess-
ments, delay reduction, educational and professional develop-
ment for court staff and judges, and good customer service, to
name only some aspects of the ongoing work of the judicial
branch.

The budget preparation process of the courts is perhaps
the most straightforward example of how well Utah’s gover-
nance systems serves the courts.  The first step in each year’s
budget process involves trial court administrators and judges
in each judicial district of the state reviewing their operations
and plans, and identifying resource needs.  The results of their
work then go to the court level boards, where judges from all
over the state, selected by their peers, review the requests
from each district.  The boards do some additional assessment
and prioritize the district requests.  The boards’ recommenda-
tions are then forwarded to the Judicial Council.  In addition
to the recommendations from the boards of judges, the
Council hears from all of the administrative departments of
the courts (such as information technology, education, medi-
ation, public outreach, etc.) about their budgetary needs.  The
Council then devotes a multi-day meeting to examining all
the needs and requests, comparing them with our strategic
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goals and fundamental mission.  At the end of that process,
the Council approves a final budget which becomes the base
of our annual request to the legislature for funding appropria-
tions.  This makes it possible for us to “speak with a single
voice” to the executive and legislative branches about our
policies and priorities.  Once our budget has been funded, we
have considerable autonomy in the use of our funds, a power
which has been absolutely essential to our ability to deal with
budget cuts during the current economic downturn.

Another arena in which our system of governance per-
mits us great flexibility and credibility is in communications
with the other branches of government.  While the judiciary
takes no position on the substance of legislation, we can and
do review all legislative proposals for their impact on the
courts, and the Council and its staff communicate regularly
with legislators and legislative staff.  Likewise, there are
numerous ways in which the judiciary works closely with the
Governor and executive agencies.  All of that work and com-
munication is overseen by the Council and the policies it sets,
avoiding confusion and mixed messages.

Decisional and institutional independence are critically
related.  Threats to the institutional independence of the
state courts often come from the backlash that can follow
unpopular decisions.  Both forms of independence are
absolutely necessary for the proper functioning of courts as
the third branch of government, and the guardians of the
rights of the people and the rule of law.  While we should be
accountable only to the law and the constitution in our judi-
cial decisions, we must be accountable to the entire commu-
nity for the way in which we do our business and use public
resources.  Utah’s courts are structurally and functionally very
well-positioned for such accountability and transparency.  We
believe that our ability to speak with a single voice on the
administration of the courts serves the citizens of Utah well.    
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A Call for National Service: The Serve
America Act Mobilizes Volunteers to Address
National Problems
United States Senator Orrin Hatch (R-UT)

Afew days after graduation from high school, when
most teens are busy enjoying that wonderful celebra-
tion of summer fun, Utah teen Robyn Palmer

embarked on a journey of her own to volunteer her time and
efforts to orphaned and troubled children in need.  This vol-
unteer experience had a profound impact on this young
Utahn as she so succinctly stated, “The work I performed for
children who desperately needed help in so many ways
changed my life so significantly I will never be able to ignore
the needs of others when I can do something to help.”

Robyn is not alone in her efforts to generously serve oth-
ers.  Utahns volunteer in record numbers.  According to the
Corporation for National and Community Service, between
2005 and 2007, Utah’s 792,000 volunteers dedicated 146.9
million hours of service per year, with an estimated econom-
ic contribution of $2.9 billion annually.  This makes Utah’s
volunteerism rate number one in America – a noteworthy dis-
tinction indeed.

It is because of the example of people like Robyn, and all
of the wonderful volunteers in Utah and across our nation
who contribute so greatly to the success of our communities,
states, and country, that I became very interested in looking
at what we could do to encourage even more people to vol-
unteer to further address pressing national problems such as
poverty, unemployment and high-school drop-out rates.

A CALL TO SERVICE

On September 12, 2008, I joined with Senator Edward
Kennedy (D-MA) in introducing landmark legislation enti-
tled the Serve America Act, which expands opportunities for
service for all Americans through programs administered by
the Corporation for National and Community Service and
various state service commissions.  We reintroduced the bill
for the 111th Congress this past January.  This legislation asks
175,000 more Americans to give a year of service to address
specific national challenges, thereby expanding the number
of national service participants to 250,000.

The Serve America Act also increases opportunities for
individuals to serve at every stage of their life and will support
nonprofit organizations and social entrepreneurs with inno-
vative solutions to our most pressing problems.

On March 26, 2009 I was thrilled to witness passage of
this legislation by the United States Senate.  

Volunteer service is the lifeblood of our republic.  It
brings out the best in people and strengthens our communi-
ties.  Throughout history, Americans have stepped forward
and volunteered to meet every challenge.  Within each of us
is a desire to help and serve our neighbors the world over; and
yet, the hectic lifestyle we all live often crowds out our natu-
ral ability to give service.  

In joining me on this effort, Sen. Kennedy stated, 

Time and again we’ve learned that large numbers of
Americans are ready, willing, able and even eager to be
involved in service, and that all we have to do is ask them to
do so.  The Serve America Act will ask.  It will connect every
generation through service, and enable them to help tackle a
wide range of national challenges, from the dropout crisis that
plagues our schools to the lack of health care in our neediest
communities to the energy and environmental crisis that
threatens our planet.Many Americans are already answering
the call to such service, by weatherizing homes, mentoring
students, or working to bring clean water and life-saving vac-
cines to peoples in many lands.  This legislation will dramat-
ically expand opportunities for Americans willing to devote a
year or more to address such challenges.  It will draw on the
talents and skills of every age group, such as by expanding
opportunities for young people to improve their communities,
and enabling retiring ‘baby boomers’ to transition to second
careers in public service.

The New York Times recently validated our efforts and stated
in an editorial published on January 26, 2009:  

Now is the moment for the new President and Congress to
harness the sense of idealism and unity evident amid the huge
crowds that massed in the nation’s capital by greatly expand-
ing the opportunities for sustained and productive national
and community service.  A small blueprint for doing exactly
that was just introduced in the Senate, by Edward Kennedy,
the Massachusetts Democrat, and Orrin Hatch, Republican of
Utah.  Building on the ongoing success of AmeriCorps, Bill
Clinton’s signature domestic service program, and relying on
its administrative framework, their Serve America Act would
rapidly expand the number of full-time and part-time nation-
al service volunteers.
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As the legislation has made its way from the early plan-
ning stages, many groups have joined the call to service and
our effort in harnessing our nation’s goodness and spirit of
service.  To date almost 450 national and local service organ-
izations support the Serve America Act including the
American Red Cross, Big Brothers Big Sisters, and the Boys
and Girls Clubs of America – just to name a few.

LANDMARK LEGISLATION

This legislation is devoted to addressing numerous challenges
that impact every street in every neighborhood of America.  I
would like to discuss the problems it addresses and the plans
included for volunteer solutions.

EDUCATION

This legislation will help us focus early efforts in our schools
all across America, where we can marry learning in class-
rooms with service in our communities.  We have a high
school dropout epidemic in America, with almost one-third
of all students and nearly 50 percent of African Americans,
Hispanics, and Native Americans failing to graduate from
high school with their class.  This is a million-dollar mistake
for them, since they will earn that much less over a lifetime
than college graduates, and multi-billion dollar mistake for
our country in increased welfare, prison and health care costs
and lost revenues from a lack of production among our work-
ers.

Service learning has been shown to keep students
engaged in school and to boost student academic achieve-
ment, so we will offer competitive grants to local and state
partnerships to carry out these efforts in our schools. Colleges
and universities can play a critical role in the culture of serv-
ice, so we will authorize the Corporation for National and
Community Service to recognize and provide additional
Federal Work Study funds to “Campuses of Service” that do
an outstanding job in engaging their students in important
community work.

VOLUNTEER UTILIZATION

While many charities also believe volunteers are essential to
meeting their missions, a smaller percentage of them actually
invest in recruiting, training and utilizing volunteers to meet
those missions. There are always waiting lists of volunteers
who want to use their time and talents, but too often they are
turned away or do not come back after a bad experience. 

So we will invest in a new Volunteer Generation Fund,
matched dollar for dollar by the private sector, to increase the
capacity of organizations to use volunteers to meet local
needs, including those among the poor and disadvantaged.

VOLUNTEERS FOR THE FUTURE

America is known for its innovation in business and the
power of its markets. We will fuel the spirit of entrepreneur-
ship in America’s nonprofit sector by creating a social inno-

vation fund to foster and support the next generation of great
ideas in the social marketplace – such as Teach for America,
City Year, Habitat for Humanity and the U.S. Dream
Academy – which are some of the many innovative ideas of
our day. These programs will leverage federal investments to
increase local, business and philanthropic resources to address
national and local challenges and to replicate effective initia-
tives already under way at the state and local level. 

The promotion of volunteer service clearly has a trans-
forming effect on the person who serves. I saw how it changed
my own life, when I went on a service mission in the Great
Lakes States. But service is also about solving problems in our
nation and bringing real hope and impact on the ground in
our communities. We recognize that national service pro-
grams give Americans opportunities to serve for a full year or
more to tackle tough problems and they, in turn, can leverage
the federal investment in them to mobilize more traditional
volunteers to help. 

Building on the efforts of previous administrations, this
legislation will ramp up efforts to tap the power of our nation’s
greatest asset – our people – to take on some big challenges.
These challenges include improving student engagement,
achievement and graduation in our schools; preserving ener-
gy and natural resources; providing more economic opportu-
nity and financial literacy for the disadvantaged so they can
find productive work; and improving access to health care for
the disadvantaged. And building on the excellent work of the
Citizen Corps created by President Bush after 9/11, we will
establish a Reserve Corps of former national service partici-
pants to respond to disasters of all kinds across America. In all
of these efforts, state and local organizations will lead the way.

To ensure that more individuals who want to deliver
social services through faith-based and smaller community
organizations – organizations that all across America are
meeting the needs of the poor, hungry, homeless and needy –
we will offer Serve America Fellowships to give them the
choice to serve in these places of faith and community that
should be welcomed in the public square. 

We have two powerful demographics that have emerged
in the country. The Millennials and Boomers are no longer
just coming, they are here – and we need to tap the talents of
both groups. An American Association of Retired People
(AARP) report released last September shows that Boomers
worry they are leaving the world in worse shape than they
inherited it from their parents. As a result, millions of these
Americans want to increase their volunteer service. 

National service programs and other service efforts are
focusing much of the efforts enlisting our young people,
which is obviously important. But in addition to this
approach, we will provide opportunities for Boomers and
older Americans to serve full time, part time or as traditional
episodic volunteers. Our bill will also provide a further incen-
tive for these volunteers in the form of education awards they
can transfer to children and grandchildren in exchange for
their significant service. I can relate, but I have a problem on
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this score. I have six children, 23 grandchildren and three
great-grandchildren – that is a lot of education awards to
share.  The bill also offers new, prestigious Encore Fellowships
that will be awarded to Americans 50 and older who can use
their lifetime of skills and experience in full-time or part-time
service to address critical national needs. 

AMERICAN COMPASSION ABROAD

We also want to spread American compassion around the
world. There have been good efforts over the last six years and
good bills in the Congress to fulfill the promise of President
Kennedy’s Peace Corps and expand its numbers. Past admin-
istrations have been active in their efforts to grow the Peace
Corps.  As a complement to this growth the Serve America
Act authorizes and funds Volunteers for Prosperity, which this
year alone mobilized 43,000 doctors, nurses, engineers and
other skilled Americans to meet urgent needs abroad, such as
HIV/AIDS and malaria. This cost-effective program puts
skilled Americans in the field for flexible-term assignments,
often ranging from a few months to more than one year. 

SERVICE AND ACCOUNTABILITY

In all cases, we must promote accountability for results. The
nation collects good data about its economy, but it can do a
better job in collecting information about our country’s civic
health. So we will establish a civic health index, building on
the good work of the National Conference on Citizenship
and the Corporation for National and Community Service, to
collect regular data on volunteering, charitable giving and
other indicators of our civic life. 

I want to salute today the wonderful volunteers like
Robyn Palmer, and so many others, who keep the spirit of
service alive for this generation and generations to come.   I
truly believe the Serve America Act will inspire and provide
opportunities for even more like-minded Americans to raise
the bar of service and fulfill the destiny of the immortal words
of “America the Beautiful,” to “more than self their country
love.  And mercy more than life!”

HIGHLIGHTS:
• Virtually all of the programs distribute funds through

non-profit and community organizations.  In each case,
faith-based and church-sponsored organizations will be
able to compete for federal funds alongside secular non-
profits.

• The bill maintains a vital role for state governments.  In
every one of the bill’s domestic programs, the state gov-
ernments are heavily involved, either as a direct partici-
pant or an administrator.

• The bill provides tax incentives for employers who allow
their employees to perform volunteer service while on
paid leave.  It also harnesses the efforts and input on the
private sector in establishing policies and practice sur-
rounding volunteer service.

• Most importantly, the bill promotes personal and com-
munity responsibility.  The programs in the bill are all
designed to foster new forms of service and to leverage
increased volunteerism from organizations at the local,
state, and national level.  It also allows individuals and
small non-profits to come up with innovative and cre-
ative solutions to addressing national problems, main-
taining the role of communities and states as laboratories
for invention.  Rather than providing direct aid to the
economically disadvantaged, the bill will encourage cit-
izens, private organizations, and communities to work
together to empower those in need.

COMPONENTS OF THE SERVE AMERICA ACT

ENCOURAGES INCREASED LEVELS OF TRADITIONAL

VOLUNTEERING

• Volunteer Generation Fund: Grants will be available
to local non-profit and volunteer clearinghouses to
increase the number of traditional volunteers who are
working to solve local problems.  An investment in the
Volunteer Generation Fund would increase the ability of
volunteers to provide social services through communi-
ty and faith-based organizations.

• Investments in national and community service efforts
will leverage additional traditional volunteers.

EMPOWERING AMERICANS TO RESPOND TO URGENT

PROBLEMS

• Service Learning Programs: Mentors, tutors, and
teachers can have a significant effect on reducing epi-
demic high school drop out rates.  This bill makes cost-
effective investments in such efforts.

• National Service Reserve Corps: Building on the
Citizen Corps created after 9/11, the National Service
Reserve Corps would be established to prepare and
deploy individuals who have served in national service
programs to respond quickly to natural disasters and
other emergencies, such as Hurricane Katrina.

• Volunteers for Prosperity: Institutionalizing the
Volunteers for Prosperity would help non-profits recruit
skilled professionals to work abroad to tackle urgent
international challenges, including HIV/AIDS and
malaria.

SUPPORTING SOCIAL ENTREPRENEURSHIP BY VETERANS AND

OTHER CITIZENS

In recent years, many of the most successful approaches to
addressing national challenges have originated not in govern-
ment, but with individual social entrepreneurs.  The act cre-
ates pathways for veterans and civilians to establish organiza-
tions and implement programs that have the potential to help
solve persistent difficulties.
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• Social Innovation Funds Pilot Program: Competitive
grants will be matched with funds from local, business
and philanthropic sources.  These local or regional funds
will support replication and expansion of proven solu-
tions to specific community problems.

• National Corps.: The Act creates four problem-solving
corps:  the Education Corps, the Clean Energy Service
Corps, the Healthy Futures Corps, and the Opportunity
Corps.  Participants in these programs will work at low
cost and no bureaucracy at the local level to address
challenges that threaten rural communities, among
them low high school graduation rates, inadequate
access to health care, and insufficient housing.  This pro-
gram will be the primary vehicle for expanding national
service to 250,000 participants every year.

• Serve America and Encore Fellowships: Individual
Americans often have their own ideas about the paths
they will take as they serve in their communities.  These
fellowship programs would let citizens of every age group
compete for fellowships that provide assistance in their
efforts to provide service according to their own individ-
ual plans.  

ACCOUNTABILITY FOR RESULTS

• The Act creates a Civic Health Index to measure the
progress our nation is making across leading indicators of
civic life, such as volunteering, joining civic organiza-
tions, social and institutional trust and charitable giving.
Just like we regularly measure indicators of the health of
our economy, the act creates measures to collect data
about our nation’s civic health.
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The Change We Need is Health Care Reform
United States Senator Bob Bennett (R-UT)

It has been 15 years since the Senate has taken up biparti-
san health care reform. And for 15 years, the quality and
efficiency of our health care system has spiraled downward

while the costs continue to escalate. We have reached the tip-
ping point and health care reform is not something the
Congress can avoid any longer.

Change is the buzz word in Washington today, and I am
working to ensure that we will see positive change for every
American when it comes to our health care system. I have
joined forces with Senator Wyden from Oregon to bring
change to our health care system, an issue that has long been
taboo in Washington because it was too partisan to touch.
However, Senator Wyden and I recognize that if we are to
have any truly meaningful reform to health care in America,
we have to transcend party lines and find common ground.

What we want is for every American to have access to
the same choices of care available to members of Congress.
Our proposal, the Healthy Americans Act, would create a
market-driven health care system that guarantees affordable,
quality health care for every American without breaking the
bank. 

The ailing economy is on the mind of every American
and although we must address the immediate financial crisis,
Congress can no longer ignore the wasteful entitlement
spending and the growing deficit. Health care costs in the
United States are growing at an unsustainable rate. Currently,
17% of our GDP is spent on health care; it is a higher per-
centage of GDP spent on health care than any other country
in the Organization for Economic Co-operation and
Development (OECD.) Kaiser Family Foundation found that
insurance premiums increased by 6.1% on average last year. 

The Healthy Americans Act injects transparency and
accountability into the health care system through the private
market to reduce costs and slow the increase in health care
spending. It starts with the fundamental principle that there
is currently enough money in the system to provide health
care for every American without compromising access or
choice. We do not need to spend more money; we just need
to spend it more efficiently and with greater accountability.

To the surprise of many, it is possible to tackle health care
reform in a cost efficient way. The Congressional Budget
Office (CBO) and the Joint Committee on Taxation (JCT)
reported that our health care proposal would be budget neu-
tral in 2014 and self-financing in the first year of full imple-
mentation. For the years after 2014, the proposal would
reduce future budget deficits or increase future surpluses. 

The Lewin Group, the gold standard of independent,
health care analysis, has estimated that the Healthy
Americans Act will reduce total national health care spend-
ing by nearly $1.5 trillion over the next 10 years. As the
national debt climbs to $1.2 trillion and our government con-
siders shoveling out nearly a trillion dollars in the name of a
stimulus, there is no better time to address our frivolous
spending on a broken health care system.

How would our proposal create a more rational, money
saving health care market? All Americans, other than those
in Medicare or the military, would be given incentives to buy
basic private health plans. Individuals at or below the pover-
ty level would receive a subsidy to buy insurance and states
would be given the flexibility to give consumers more insur-
ance choices available on the private market. Most impor-
tantly, individuals will have access to the tax deductions of
buying health coverage that is currently limited to only
employers. 

Since 1993, the rising cost of health care has forced grow-
ing numbers of employers to stop providing health benefits for
their employees. Those who continue to offer coverage are
increasingly disadvantaged relative to their global competi-
tors.  As a result, there is a new, bipartisan recognition in the
United States Senate that our current employer-based system
of private health coverage must be modernized to better meet
the needs of both workers and employers. The key to mod-
ernizing the system is to change the outdated tax code.

Created in the 1940s when wage and price controls led
employers to offer workers health benefits instead of wages,
the current employer-based system uses the federal tax code in
a manner that subsidizes inefficiency and gives the affluent
the biggest health care breaks. The Healthy Americans Act
would break the link between health insurance and employ-
ment, freeing employers of a costly burden they have carried
since World War II, and it would rewrite the code to give
every individual a tax benefit for buying health insurance.
Eliminating the disparity in the tax treatment between indi-
viduals and employers for health care will create an incentive
to buy individual insurance plans and, in turn, push the
health insurance industry to offer more competitive plans.
The result is a more dynamic insurance market.

Under this proposal, instead of paying for health insur-
ance, employers take the dollar value of their current insur-
ance plan and put it directly into their employees’ paychecks.
Employers that do not currently offer insurance would be
assessed varying amounts based on their profitability and size.
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Employees can take that money and purchase their employ-
er’s plan, if the employer offers insurance, or they can buy a
private insurance plan through the state agency or regional
Health Help Agency. Employers will continue to be responsi-
ble for helping their workers pick a plan. The state agencies
will create and manage a single entity where there will be a
one stop shop for health insurance that can never be taken
away even if the individual changes jobs or gets sick. Also,
rather than giving the tax benefit to the employer, the
employee is able to receive the tax benefit by withholding
premium payments.

What families do not realize is that the money currently
being spent on their health insurance is their money.
Employers are spending the employees’ money to purchase
health care benefits. The employees, however, do not get to
choose how their money is being spent. The Healthy
Americans Act puts families in charge of their own money
and their own health care decisions.

The Healthy Americans Act also recognizes that many
Americans like the coverage they are offered through their
employer because what they have works for their family. So,
it provides employers with the option to continue to offer
those plans and employees with the option to accept it.
However, it is the individual who is spending his or her own
health care dollars on one of the available choices.

While some American employees are fortunate enough
to have health coverage, they have no bargaining power to
get the best deal on health care and generally have access to
only a single plan offered by their employer. Employees often
pass on advancement opportunities or job changes because
their health coverage is not portable and they fear that their
families will not receive the same level of care if they switch
jobs. This “job lock” created by the absence of health cover-
age portability not only stifles individual progress but eco-
nomic growth as well. Moving beyond the confines of the cur-
rent employer-based system would lend a critical strength to
productivity in the labor force. 

Creating an individual market-driven system will gener-
ate competition among the health insurance companies.
Various plans would compete on price, but insurers would
have to take all applicants and charge the same amounts
regardless of a person’s health status or age. Medicaid would
be eliminated and those in poverty would have their premi-
ums fully subsidized, with partial subsidies for those at up to
four times the poverty level. The poor would no longer be reg-
ulated by a government-run plan, but would have choices of
plans like everyone else, eliminating income barriers in access
to health care.

Currently, people without insurance do not pay premi-
ums and therefore shift the cost of their care to those with
insurance. One study found that that, in California, cost shift-
ing from the uninsured accounted for 12.3 percent of the total
increases in private plan prices from 1997 to 2001.1 The only
way we can prevent the cost shifting from occurring is by hav-
ing every person pay into the system. 

The Healthy Americans Act would also change our “sick
care” system to one that provides incentives for individuals
and insurers to focus on prevention, wellness and disease
management. Insurers would be able to offer discounts and
incentives to people who participate in wellness programs.
Our bill reforms the insurance market so insurers compete on
price, benefits and quality, rather than signing up the health-
iest Americans and bypassing the sickest who are most in
need of care.

I know that it is going to take heavy lifting to pass mean-
ingful and effective health care reform legislation in this
Congress. And I know that it will be tough to convince some
in Washington to set aside the entrenched partisan politics to
tackle something this big. But  now is the time for Congress
to address the big problems with big solutions. The Healthy
Americans Act is a big solution with bipartisan support.

After the demise of the Clinton plan in the early 1990s,
both political parties spent years disagreeing on the issue of
health care. In the last twenty years, including the heated
debate during the early 1990s, most comprehensive health
reform legislation was introduced strictly along party lines.

The fact is that both Republicans and Democrats have
advocated on behalf of essential components to health care
reform in past debates. Democrats are correct in saying that to
fix health care you must cover every American. Under the
current system, those without health insurance will continue
to shift costs to those with insurance by flooding hospital
emergency rooms for basic care. Republicans are correct in
saying that market forces play an important role by promoting
competition and innovation and we should not expand the
federal government to control health care. 

Adjusting the federal tax code is the only way we can
change the broken health care system to one that produces
the portability, flexibility and creativity needed to solve the
problem. Those principles serve as the foundation of the
Healthy Americans Act. With common sense provisions and
principles that span the political divide, I believe the Healthy
Americans Act can be the catalyst to finally end the paralysis
on health reform and successfully achieve a rational system
that guarantees quality and affordable health care to all
Americans. This is the change for which I am working.

1 Zwanzinger, John, Anil Bamezai, Evidence of Cost Shifting in
California Hospitals, Health Affairs 25, no. 1 (2006), 197-203.
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FINAL WORD

“We must always aim high – think high and work

high – and so be ready in that big moment of our life

when it may be necessary to choose.”

- Robert H. Hinckley








