
 
 

University of Minesota Student Association 

202 Coffman Memorial Union 

300 Washington Ave S.E. 

Minneapolis, MN 55455 
 

February 26, 2016 

Re: Resolution to Condemn Anti-Semitism and Racism  

Dear Members of the Unversity of Minnesota Student Association, 

We at Palestine Legal support your efforts to confront racism and bigotry on campus, 

including through thoughtful conversations about combatting anti-Semitism and creating an 

environment that is welcoming for all students. We write to caution you, however, against 

passing the Resolution to Condemn Anti-Semitism and Racism (“the Resolution”) which calls on 

the Minnesota Student Assmembly (MSA) to adopt the U.S. State Department’s re-definition of 

anti-Semitism1 and prohibits MSA from “facilitat[ing], promot[ng], or participat[ing] in any 

activities that directly or indirectly promote” anti-Semitism as re-defined.   

This letter is offered as a legal guide to ensure that MSA does not unconstitutionally stifle 

student speech and expression by adopting a re-definition of anti-Semitism that conflates anti-

Semitism with political criticism of Israeli state policies, including through advocacy for the 

boycott, divestment, and sanctions movement for Palestinian freedom.  

I. The State Department’s re-definition of anti-Semitism is not appropriate for 

a university setting  

Much of the State Department’s re-definition of anti-Semitism is uncontroversial and 

aligns with a traditional understanding of the term.2 But the re-definition, which was originally 

drafted – and subsequently discarded – by a European Union agency,3 radically departs from that 

understanding by listing of examples of “Anti-Semitism Related to Israel,” known as the Three 

                                                 
1 Defining Anti-Semitism, Fact Sheet, Special Envoy to Monitor and Combat Anti-Semitism, U.S. Department of 

State, http://www.state.gov/j/drl/rls/fs/2010/122352.htm. 
2 For example, the State Department’s re-definition begins: “Anti-Semitism is a certain perception of Jews, which 

may be expressed as hatred toward Jews. Rhetorical and physical manifestations of anti-Semitism are directed 

toward Jewish or non-Jewish individuals and/or their property, toward Jewish community institutions and religious 

facilities.” Merriam-Webster defines anti-Semitism as, “Hostility toward or discrimination against Jews as a 

religious, ethnic or racial group.” One might add to that the use of stereotypes about Jews – mostly negative ones but 

at times seemingly complimentary (e.g. that Jews are “smart” or “good at making money”). 
3 The European Union Monitoring Centre (EUMC), where this description first appeared in 2005 as the result of 

lobbying efforts by Israel-aligned groups, meant it to be only a “guide for data collection.” (See Seth Berkman, 

“Anti-Semitism Fight Hinges on Definition,” Jewish Forward, September 25, 2012, 

http://forward.com/articles/163105/anti-semitism-fight-hinges-on-definition/?p=all). It was ultimately discarded 

even for that limited use due to objections from European organizations. In 2013 it was removed from the agency’s 

website altogether, over protests by Israeli officials and U.S.-based Israel advocacy groups. (JTA, “EU drops its 

'working definition' of anti-Semitism,” The Times of Israel, Dec. 5, 2013, http://www.timesofisrael.com/eu-drops-

its-working-definition-of-anti-semitism/).  

http://www.state.gov/j/drl/rls/fs/2010/122352.htm
http://forward.com/articles/163105/anti-semitism-fight-hinges-on-definition/?p=all
http://www.timesofisrael.com/eu-drops-its-working-definition-of-anti-semitism/
http://www.timesofisrael.com/eu-drops-its-working-definition-of-anti-semitism/
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D’s: “demonizing Israel,” “applying a double standard to Israel” and “delegitimizing Israel.”4 

This promotes a false conflation of anti-Semitism with political speech critical of Israeli policies. 

This approach is inappropriate especially for universities that value, and are obligated to protect, 

academic freedom and First Amendment-protected speech. Even the re-definition’s own author 

agrees that its use is inappropriate for the university setting.5 
 

a. Adopting the re-definition of anti-Semitism risks violating the First 

Amendment 

The State Department’s anti-Semitism re-definition is not binding law in the United 

States and is used for the limited purpose of “monitoring and combatting acts of anti-Semitism 

and anti-Semitic incitement that occur in foreign countries.”6 It is not used domestically by any 

other U.S. government agency or university. Adopting the re-definition on campuses or 

elsewhere in the U.S. risks violating the First Amendment.  

The resoution would prohibit MSA from faciliatating, promoting, or participating in any 

acitivities that directly or indirectly promote the State Department’s re-definition of anti-

Semitism. Adopting this position would almost certainly require MSA to engage in 

unconstitutional viewpoint discrimination against supporters of Palestinian rights by, for 

example, restricting funding for student groups and programs based on the viewpoint they are 

expressing.7 As you are no doubt aware, the First Amendment is binding on public universities, 

and action taken by student government may be attributed to the University itself.8 

Further, adoption of the re-definition would likley have a chilling effect on 

constitutionally-protected speech and academic inquiry. Students will inevitably act in ways to 

avoid review of their activities and avoid the specter of being officially labeled as anti-Semitic. 

This is especially likely given the re-definition’s vagueness, which makes it impossible to apply 

without trampling on free speech princples. What is a “double standard” with regards to criticism 

of Israel and how will it be judged? How many additional countries are students required to 

criticize in order to be allowed to criticize Israel, and what degree or depth of criticism are they 

required to make in order to avoid applying a “double standard” to Israel? How would MSA 

define “delegitimizing” or “demonization” of Israel? To enter such a morass of viewpoint-based 

distinctions is an invitation to unconstitutionally restrict and chill protected speech. 

                                                 
4 Defining Anti-Semitism, supra note 1. 
5 Kenneth S. Stern, “Should the UC define anti-Semtism? No, protect free speech,” Jewish Journal, June 24, 2015, 

http://www.jewishjournal.com/opinion/article/should_the_uc_define_anti_semitism_no_protect_free_speech.  
6 See 22 U.S.C. § 2731(b) (emphasis added).  
7 See Rosenberger v. Rector and Visitors of the University of Virginia, 515 U.S. 819 (1995). 
8 See, e.g., Roman Catholic Found., UW-Madison, Inc. v. Regents of Univ. of Wisconsin Sys., 578 F. Supp. 2d 1121 

(W.D. Wis. 2008) aff'd sub nom. Badger Catholic, Inc. v. Walsh, 620 F.3d 775 (7th Cir. 2010) (attributing viewpoint 

discriminatory decisions made by the Student Government to the university); Gay & Lesbian Students Ass'n v. 

Gohn, 850 F.2d 361 (8th Cir. 1988) (holding that a student government’s decision not to fund a student group was 

attributable to the state, because such funding decisions could be appealed to the Vice Chancellor for Student 

Services); Sellman v. Baruch Coll. of City Univ. of New York, 482 F. Supp. 475 (S.D.N.Y. 1979) (finding that the 

actions of a student government at a public college could be attributed to the state because student government 

meetings were held on campus during hours set aside by the college for student activities, its branches were advised 

by faculty members, its constitution was required to be compatible with the Board of Higher Education, the Dean of 

Students was a final arbiter of election disputes and it received money from mandatory student fees collected by the 

college). 

http://www.jewishjournal.com/opinion/article/should_the_uc_define_anti_semitism_no_protect_free_speech
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b. The re-definition of anti-Semitism is not appropriate for universities that 

value unfettered speech 

The Resolution’s authors write that it “is not intended to create restrictions on anyone’s 

[sic] right to free speech, academic freedom, or participation in social activism.” Yet, that is 

exactly the effect its adoption would have. The State Department’s re-definition brands critics of 

Israeli policies and advocates for Palestinian human rights as anti-Semitic by blurring the 

important distinction between criticism of Israel as a nation-state and anti-Semitism. In doing so, 

it denies the reality that advocates for Palestinian human rights criticize Israel because of the 

nation-state’s widely condemned policies and practices against Palestinians, and not because of 

the Jewish identity of some of its citizens.9 

It is inappropriate for a university student government that values academic freedom and 

unfettered debate to adopt a defintion of anti-Semitism that encompasses criticism of Israel, 

particularly at a time when Palestinian and Palestine solidarity activists increasingly face false 

accusations that their political criticisms of Israel are tantamount to anti-Semitism.10 The false 

conflation of criticim of Israel with anti-Semitism, including through the State Department re-

definition, is a tactic commonly used by Israel advoacy groups.11 This approach would silence 

legitimate opinions and perspectives, and would violate the University’s own dedication to the 

“advancement of learning and the search for truth” and the “sharing of knowldege through 

education for a diverse community.” 12 
 

II. U.S. Department of Education rejected similar attempts to repress Palestine 

human rights activism 

The resolution relies in part on Title VI of the Civil Rights Act as justification for 

adoption of the State Department’s re-definition of anti-Semitism. In recent years, there have 

been allegations that expression criticizing the state of Israel or advocating for Palestinian human 

rights is identical to “harassment” or “intimidation” that “targets” and creates a “hostile 

educational environment” for Jewish students who support Israel on campus on the basis of race 

or national origin. Accordingly, universities have been accused of failing to protect these 

students, in violation of Title VI of the Civil Rights Act of 1964. In the context of discussion 

about Israel and Palestine on campus, however, the U.S. Department of Education (DOE) has 

emphatically rejected complaints conflating protected political speech with actionable 

harassment. To date, no such complaint has been sustained or found to have legal merit.13  

                                                 
9The majority of the global Jewish population does not live in Israel and 25 percent of Israelis are not Jewish. Jewish 

Virtual Library, “Vital Statistics: Jewish Population of the World,” 

https://www.jewishvirtuallibrary.org/jsource/Judaism/jewpop.html. 
10 In 2015, Palestine Legal documented 125 incidents involving accusations of anti-Semitism based solely on speech 

critical of Israeli policies. Of those incidents, 103 occurred on college or university campuses. An overview of 

Palestine Legal’s 2015 findings can be found here: http://palestinelegal.org/news/2016/1/26/suppression-of-

palestine-advocacy-in-2015. 

11 See Palestine Legal, The Palestine Exception to Free Speech: A Movement Under Attack in the U.S., Sept. 2015, 

http://palestinelegal.org/the-palestine-exception. 
12 Mission Statement, University of Minnesota Board of Regents Policy, 

http://regents.umn.edu/sites/regents.umn.edu/files/policies/Mission_Statement.pdf.     .  
13 See Department of Education Dismisses 3 Year Old Complaint Targeting Palestine Advocacy at Rutgers, 

Palestine Legal, Sept. 16, 2014, http://palestinelegal.org/news/2014/09/16/1708.  

https://www.jewishvirtuallibrary.org/jsource/Judaism/jewpop.html
http://regents.umn.edu/sites/regents.umn.edu/files/policies/Mission_Statement.pdf
http://palestinelegal.org/news/2014/09/16/1708
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There are crucial lessons to be learned and adopted from DOE’s investigations. As DOE 

has affirmed in four separate cases after conducting lengthy investigations of alleged harassment 

of Jewish students based on student and faculty advocacy for Palestinian rights, expression of 

political viewpoints does not, standing alone, give rise to actionable harassment under Title VI 

simply because some may find it offensive.14 

To the contrary, a public university risks violating students’ constitutional rights if it 

censors or chills protected expression.15 DOE, in addressing the importance of diverse 

viewpoints and expression on college and university campuses, noted that the activities 

enumerated in the harassment complaints “constituted expression on matters of public concern 

directed to the University community. In the University environment, exposure to such robust 

and discordant expressions, even when personally offensive and hurtful, is a circumstance that a 

reasonable student in higher education may experience.”16  

DOE’s commitment to open and diverse debate on campuses follows a long line of well-

established First Amendment case law. As student leaders, we urge you to affirm your 

commitment to protecting free speech on campus by embracing the principles underlying the 

DOE findings and using them as a guide to safeguard the right to criticize Israel and Israeli 

policies – or those of any state including the U.S. – exercised by students, academics and 

administrators alike. 
 

III. Conclusion 

We appreciate the importance of protecting against anti-Semitism, alongside other forms 

of racism on campus. It is incumbent upon you, however, to understand the implications of a 

resolution that would have you accept a re-definition of anti-Semitism intended to infringe upon 

and obstruct the free speech rights of those who express criticism of Israel’s human rights 

abuses. Indeed, MSA may not infringe on students’ right to criticize Israeli policies and support 

Palestinian rights, including through BDS campaigns. We urge you to reject the “Resolution to 

Condemn Anti-Semitism and Racism” and any efforts to conflate anti-Semitism with criticism of 

Israel.  

 

Respectfully,   

 

Rahul Saksena 

Staff Attorney, Palestine Legal 

rsaksena@palestinelegal.org  

                                                 
14 As DOE notes, “harassment must include something beyond the mere expression of views, words, symbols or 

thought that a student finds personally offensive. The offensiveness of a particular expression, standing alone, is not 

a legally sufficient basis to establish a hostile environment.” Letter from U.S. Department of Education to UC 

Berkeley, Aug. 19, 2013, re: Case No. 09-12-2259, available at http://bit.ly/doeucb.  
15 DOE OCR has stated it will not, in its enforcement of anti-discrimination laws, exceed the boundaries of the First 

Amendment for either private or public universities. See Dear Colleague Letter from U.S. Department of Education, 

July28, 2003, http://www2.ed.gov/about/offices/list/ocr/firstamend.html (“OCR's regulations should not be 

interpreted in ways that would lead to the suppression of protected speech on public or private campuses.”).  

16 See UC Santa Cruz and UC Berkeley DOE determination letters,  http://bit.ly/doeucb (Berkeley) and 

http://bit.ly/doeucsc (Santa Cruz). 

mailto:rsaksena@palestinelegal.org
http://bit.ly/doeucb
http://www2.ed.gov/about/offices/list/ocr/firstamend.html
http://bit.ly/doeucb
http://bit.ly/doeucsc

