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The Affordable Care Act is probably the most controversial piece of legislation since the Civil
Rights Act. To date, the Act's mandates have been challenged mainly on substantive grounds.1 By
rebuffing most of these challenges, the Court has signaled it is done ruling on the Act's substance.
However, opponents of the Act have overlooked a potentially fatal weakness in the Act's design:
It is a nightmare from the depths of Administrative Law hell.
Professor Seth Chandler, in his article Regulation by Calculator,2 unearthed a striking set of facts
that could be used to bring the Act to a grinding halt. The Act relies on a so-called “actuarial value
calculator,” a pre-programmed Excel spreadsheet that allows insurers to input over 200 plan
variables. The calculator then uses embedded coding to decide if the plan is legal—and if it is, how
valuable it is to purchasers.
If done properly, this is an ingenious way for the government to conduct large-scale regulation.
Instead of holding individual adjudications to determine a plan's viability, an insurer can download
the spreadsheet, pop in its proposed data, and get an answer. The calculator's substantive decisions
may then receive Chevron-style deference if an insurer dislikes the result. This sort of deference
is desirable if the efficiency of “regulation by calculator” is to be preserved, and the courts would
probably be willing to grant it.
The problem? No one knows how the calculator works. The code underlying the calculator and its
origins are opaque and poorly documented. Even worse, there seems to be no meaningful way to
test the calculator against itself. Professor Chandler identified multiple internal inconsistencies
within the calculator's code indicating that either (a) the data underlying the code is incorrect, or
(b) the documentation describing the code is flawed. As he concludes, “Neither alternative is
particularly comforting.”3
An unflinching axiom of Administrative Law is that agencies must explain the rules they issue. As
the Supreme Court has famously said, an agency must "articulate a satisfactory explanation for its
action, including ‘a rational connection between the facts found and the choice made.”’4 Anything
less is arbitrary, capricious, and unlawful. Moreover, an agency that decides similar cases
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differently is equally guilty of caprice, since inconsistency is the hallmark of bad logic (and bad
coding).5 These principles are rooted in the reasons we are even comfortable with having agencies
in a democracy: If we force them to be transparent, we can root out deceit, incompetence, and
corruption.
All this lays the groundwork for a claim by an insurer that the spreadsheet is arbitrary and
capricious under APA § 706(2)(A). If the Center for Medicare and Medicaid Services (CMS) is
using a spreadsheet with opaque and inconsistent coding to decide which plans are lawful, then
the spreadsheet loses both our trust and its legal force. Although a favorable ruling from the courts
would simply remand the spreadsheet to CMS, the case could serve as the tip of the political spear
for those who want to kill the Act. It is beyond doubt that humans can create reliable code to govern
insurance plans. This case, however, would create a question about whether it can be done on a
national scale with a public budget. Future failures by CMS to produce consistent coding and
reliable documentation6 may convince the median voter that the “invisible hand”—with all its
externalities and vices—is the only beast capable of producing the capital necessary to sustain
regulation by calculator.
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