
libertyasia.org     
contact@libertyasia.org

facebook.com/libertyasiahk    
twitter.com/libertyasia
justgiving.com/libertyasia

LEGAL
 ANALYSIS 
OF 
 HUMAN
 TRAFFICKING 
 IN

2015

VICTIM ID AND RIGHTS

FINANCIAL SYSTEMS

MIGRANT LABOUR



Contents
SECTION A – HUMAN TRAFFICKING Paragraph

Question 1  What (if any) are Hong Kong’s specific anti-trafficking legislation? 1 – 19 

Question 2  Where Hong Kong has ratified regional or international anti-trafficking conventions (in-
cluding the Palermo Protocol) does its legislation comply with those that would be needed in order to ensure 
that it can, in theory, meet its obligation?

20 – 24 

Question 3  What legislation exist to cover labour laws (i.e. protection of workers’ rights, domestic 
works)? Are migrant workers – both legal and illegal – covered by such legislation?

25 – 44 

Question 4  What legislation exists to protect women and girls from gender-based exploitation (i.e. 
forced prostitution, domestic violence, child marriage, and temporary marriage) and are migrants – both legal 
and illegal – covered by these legislation?

45 – 57 

Question 5 Do victims of trafficking have protected status under the law? 58 – 73

Question 6  Can victims of trafficking be criminalized for crimes committed as a direct result of their 
trafficking (e.g. is a victim of forced prostitution able to be tried and found guilty under laws against prostitu-
tion)?

74 – 77 

Question 7  Are the penalties / punishments of those found guilty of trafficking sufficiently stringent? 78 – 81 

Question 8  Are the penalties / punishments of those found guilty of violence against women (i.e. do-
mestic violence, violence against employees such as domestic workers) sufficiently stringent?

82 – 88 

Question 9  What are the numbers / ratio of investigations, prosecutions and convictions of traffickers 
(is there a difference in the likelihood of investigation, prosecution or conviction between cases in which an 
individual has trafficked another for the purposes of forced labour, and those who have trafficked another for 
the purposes of sexual exploitation)?

89 – 96 

Question 10  If a person is found to have been trafficked into the country, and is without legal status, is 
that person likely to be imprisoned and/or repatriated?

97 – 100

Question 11  If a person is repatriated to that state, having been found to have been trafficked to a third 
country, is that person liable to be imprisoned for acts considered as criminal (i.e. prostitution, travel without 
documents) but which were a direct result of her having been trafficked?

101 – 102 

SECTION B – MONEY LAUNDERING AND HUMAN TRAFFICKING Paragraph

Question 12  What (if any) are Hong Kong’s specific anti-money laundering legislation? 103 – 136 

Question 13  Where Hong Kong has ratified regional or international anti-money laundering conven-
tions does its legislation comply with those that would be needed in order to ensure that it can, in theory, 
meet its obligation?

137 – 152 

Question 14  What legislation exists to address money laundering arising as a result of human traffick-
ing?

153 – 170 

Question 15  Are the penalties / punishments of those found guilty of money laundering sufficiently 
stringent?

171 – 182 

Question 16  What are the numbers/ratio of investigations, prosecutions and convictions of traffickers 
for money laundering offences?

183 – 187 

SECTION C – CORRUPTION AND HUMAN TRAFFICKING

Question 17  What (if any) are Hong Kong’s specific anti-corruption legislation? 188 – 237 

Question 18  Where Hong Kong has ratified regional or international anti-corruption conventions does 
its legislation comply with those that would be needed in order to ensure that it can, in theory, meet its obli-
gation?

238 – 240 

Question 19  What legislation exists to address corruption arising as a result of human trafficking? 241 – 249 

Question 20  Are the penalties / punishments of those found guilty of corruption sufficiently stringent? 250 – 255 

Question 21  What are the numbers / ratio of investigations, prosecutions and convictions of traffickers 
for corruption offences?

256 – 264 

libertyasia.org     
contact@libertyasia.org

facebook.com/libertyasiahk    
twitter.com/libertyasia
justgiving.com/libertyasia

LEGAL
 ANALYSIS 
OF 
 HUMAN
 TRAFFICKING 
 IN

2015

VICTIM ID AND RIGHTS

FINANCIAL SYSTEMS

MIGRANT LABOUR



Contents
SECTION A – HUMAN TRAFFICKING Paragraph

Question 1  What (if any) are Hong Kong’s specific anti-trafficking legislation? 1 – 19 

Question 2  Where Hong Kong has ratified regional or international anti-trafficking conventions (in-
cluding the Palermo Protocol) does its legislation comply with those that would be needed in order to ensure 
that it can, in theory, meet its obligation?

20 – 24 

Question 3  What legislation exist to cover labour laws (i.e. protection of workers’ rights, domestic 
works)? Are migrant workers – both legal and illegal – covered by such legislation?

25 – 44 

Question 4  What legislation exists to protect women and girls from gender-based exploitation (i.e. 
forced prostitution, domestic violence, child marriage, and temporary marriage) and are migrants – both legal 
and illegal – covered by these legislation?

45 – 57 

Question 5 Do victims of trafficking have protected status under the law? 58 – 73

Question 6  Can victims of trafficking be criminalized for crimes committed as a direct result of their 
trafficking (e.g. is a victim of forced prostitution able to be tried and found guilty under laws against prostitu-
tion)?

74 – 77 

Question 7  Are the penalties / punishments of those found guilty of trafficking sufficiently stringent? 78 – 81 

Question 8  Are the penalties / punishments of those found guilty of violence against women (i.e. do-
mestic violence, violence against employees such as domestic workers) sufficiently stringent?

82 – 88 

Question 9  What are the numbers / ratio of investigations, prosecutions and convictions of traffickers 
(is there a difference in the likelihood of investigation, prosecution or conviction between cases in which an 
individual has trafficked another for the purposes of forced labour, and those who have trafficked another for 
the purposes of sexual exploitation)?

89 – 96 

Question 10  If a person is found to have been trafficked into the country, and is without legal status, is 
that person likely to be imprisoned and/or repatriated?

97 – 100

Question 11  If a person is repatriated to that state, having been found to have been trafficked to a third 
country, is that person liable to be imprisoned for acts considered as criminal (i.e. prostitution, travel without 
documents) but which were a direct result of her having been trafficked?

101 – 102 

SECTION B – MONEY LAUNDERING AND HUMAN TRAFFICKING Paragraph

Question 12  What (if any) are Hong Kong’s specific anti-money laundering legislation? 103 – 136 

Question 13  Where Hong Kong has ratified regional or international anti-money laundering conven-
tions does its legislation comply with those that would be needed in order to ensure that it can, in theory, 
meet its obligation?

137 – 152 

Question 14  What legislation exists to address money laundering arising as a result of human traffick-
ing?

153 – 170 

Question 15  Are the penalties / punishments of those found guilty of money laundering sufficiently 
stringent?

171 – 182 

Question 16  What are the numbers/ratio of investigations, prosecutions and convictions of traffickers 
for money laundering offences?

183 – 187 

SECTION C – CORRUPTION AND HUMAN TRAFFICKING

Question 17  What (if any) are Hong Kong’s specific anti-corruption legislation? 188 – 237 

Question 18  Where Hong Kong has ratified regional or international anti-corruption conventions does 
its legislation comply with those that would be needed in order to ensure that it can, in theory, meet its obli-
gation?

238 – 240 

Question 19  What legislation exists to address corruption arising as a result of human trafficking? 241 – 249 

Question 20  Are the penalties / punishments of those found guilty of corruption sufficiently stringent? 250 – 255 

Question 21  What are the numbers / ratio of investigations, prosecutions and convictions of traffickers 
for corruption offences?

256 – 264 



SCHEDULES

Schedule 1  Legislation relevant to Human Trafficking

Schedule 2 International Conventions and Regional Commitments applicable to Hong Kong and rele-
vant to Human Trafficking – Hong Kong Compliance

Schedule 3 Legislation relevant to Gender-Based Exploitation

Schedule 4 The FATF Recommendations – Hong Kong Compliance

Schedule 5 International Conventions and Regional Commitments applicable to Hong Kong and rele-
vant to Money Laundering – Hong Kong Compliance

Schedule 6 Legislation relevant to Corruption Offences

Schedule 7 International Conventions and Regional Commitments applicable to Hong Kong and rele-
vant to Corruption – Hong Kong Compliance

Schedule 8  Defined terms

Schedule 9 Legislation referred to in the report



SECTION A
    HUMAN TRAFFICKING



Question 1: What, if any, are Hong Kong's specific anti-trafficking legislation?

1. The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, supplementing the Unit-
ed Nations Convention against Transnational Organized Crime (the “Palermo Protocol”)1 is ratified in the People’s Republic of 
China (the “PRC”) and is applicable to both the PRC and the Macao Special Administrative Region (“Macao”). Its application 
does not extend to the Hong Kong Special Administrative Region (“Hong Kong”). As such, Hong Kong currently does not have 
any comprehensive legal framework specific to anti human trafficking as defined under the Palermo Protocol, and adopts only a 
partial / limited definition of human trafficking under section 129 of the Crimes Ordinance.2 

2. The current Hong Kong legislation which contains provisions related to or which impinge on aspects of human trafficking are:-

(a) Crimes Ordinance;
(b) Immigration Ordinance;
(c) Hong Kong Bill of Rights Ordinance;
(d) Employment Ordinance;
(e) Employment Agency Regulations;
(f) Money Lenders Ordinance;
(g) Offences against the Person Ordinance;
(h) Organized and Serious Crimes Ordinance;
(i) Sex Discrimination Ordinance;
(j) Registration of Persons Ordinance;
(k) Shipping and Port Control Ordinance;
(l) Dangerous Drugs Ordinance;
Please refer to Schedule 1 for a full list of the relevant sections of the above ordinances.

3. The Hong Kong Bill of Rights Ordinance incorporates the International Covenant on Civil and Political Rights (“ICCPR”), 
which, under article 4 provides for no slavery or servitude. To date, no cases have been brought to the Hong Kong Courts under 
article 4. It is not clear why no law suits have been brought under this article; but the absence of case law is not an indication 
that there are no issues of slavery or servitude in Hong Kong. “Slavery” and “servitude” are not defined under the BORO and 
cases which may fall under this article, such as the exploitation and abuse of foreign domestic helpers, are likely to be re-catego-
rized as issues under the Employment Ordinance or the Crimes Ordinance. 

4. The most direct and relevant law in Hong Kong which addresses human trafficking is section 129 of the Crimes Ordinance and 
Part VIIA of the Immigration Ordinance. Section 129 of the Crimes Ordinance states as follows:-

Section 129: Exploitation of other persons for sexual purposes
(1) A person who takes part in bringing another person into, or taking another person out of, Hong Kong for the purpose of 

prostitution shall be guilty of an offence and shall be liable on conviction on indictment to imprisonment for 10 years.
(2) It shall not be a defence to a charge under this section to prove that the other person consent-

ed to being brought into or taken out of Hong Kong whether or not she or he knew it was 
for the purpose of prostitution or that she or he received any advantage therefor.

5. The essential elements of this section are that it requires movement of persons into or out of Hong Kong, and prostitution. 
Under Hong Kong law, where one or the other element cannot be proven, a case would not be identified as related to human 
trafficking. 

6. Section 129 does not draw any distinction between victims who enter into Hong Kong legally or illegally, but runs the risk of 
categorizing or prioritizing victims into those who are moved into Hong Kong legally and those who enter illegally and creates 
the misconception that a legal migrant worker could not have been trafficked into Hong Kong, albeit he or she may have en-
tered Hong Kong under means such as threat, coercion, abuse of power or deceit. 

7. Section 42 of the Offences against the Person Ordinance provides as follows:-

Section 42: Forcible taking or detention of person, with intent to sell him
Any person who, by force or fraud, takes away or detains against his or her will any man or boy, wom-
an or female child, with intent to sell him or her, or to procure a ransom or benefit for his or her libera-
tion, shall be guilty of an offence triable upon indictment, and shall be liable to imprisonment for life.

8. This section contains elements, i.e. “intent to sell”, and “benefit for…liberation” which, in theory, should operate to criminalize 
perpetrators of human trafficking. Further, the element of “by force or fraud” is arguably broad enough to capture exploiters of 
forced labour. However, the case law we have seen concerning this particular section all relate to abduction and kidnapping for 
ransom, and it appears that no cases have been brought to prosecute perpetrators of human trafficking and exploiters of forced 
labour. It is unclear why this is the case, but it is possible that it is attributable to the limited understanding and recognition of 
“human trafficking” and “forced labour” in Hong Kong. 

1  http://www.unodc.org/documents/treaties/UNTOC/Publications/TOC%20Convention/TOCebook-e.pdf
2 A complete list of legislation referred to in this report (together with their Chapter numbers under The Laws of Hong Kong) is contained in Schedule 9 to 
this report.



9. The Immigration Ordinance relevantly states as follows:-

PART VIIA Unauthorized Entrants
Section 37A: Interpretation
In this Part-
“passage” in relation to an unauthorized entrant includes the travel and transport of the un-
authorized entrant by ship, aircraft, vehicle or any other means whatsoever; and
“unauthorized entrant” means a person belonging to a class or description of persons who, by an or-
der made under section 37B, are declared to be unauthorized entrants, other than a person who un-
der subsection (2) of that section is excepted from the declaration in such order.

Section 37C: Offence by crew etc., of ship carrying unauthorized entrants
(1) Subject to subsection (2), if a ship enters Hong Kong with an authorized entrant on board -
(a) each member of the crew;
(b) the owner of the ship and his agent; and
(c) any person who participated in making arrangements to enable the voyage on which the un-

authorized entrant boarded the ship or was brought to Hong Kong to take place, 
commits an offence and is liable-

(i) on conviction on indictment to a fine of $5,000,000 and to imprisonment for 14 years; and
(ii) on summary conviction to a fine of $350,000 and to imprisonment for 3 years.

Section 37D: Arranging passage to Hong Kong of unauthorized entrants
(1) Subject to subsection (2), any person who, on his own behalf or on behalf of any oth-

er person, whether or not such other person is in Hong Kong-
(a) arranges or assists the passage to, or within Hong Kong
(b) offers to arrange or assist the passage to, or within Hong Kong; or
(c) does or offers to do an act preparatory to or for the purpose of arranging or assisting the passage to, or within, Hong Kong, 

of a person who is, or of a conveyance which carries, an unauthorized entrant, commits an offence and is liable-
(i) on conviction on indictment to a fine of $5,000,000 and to imprisonment for 14 years;
(ii) on summary conviction to a fine of $350,000 and to imprisonment for 3 years.

10. The Immigration Ordinance categorizes all persons entering into Hong Kong as either legal or illegal entrants, and does not 
contain any provisions addressing persons illegally leaving Hong Kong. It does not contain any wording addressing human 
trafficking. In effect, the Immigration Ordinance categorizes all victims trafficked into Hong Kong as illegal entrants or illegal 
immigrants, and does not recognize or address any persons who are trafficked out of Hong Kong, i.e. trafficking originated in 
Hong Kong.

11. The Prosecution Code issued by the Department of Justice in September 20133 (the “Prosecution Code”) included a definition 
of human exploitation as follows:-

Human exploitation includes activities that demean the value of human life such as sexual exploitation, enforced labour, 
domestic servitude, debt bondage and organ harvesting. Human exploitation is a domestic and international concern 
which should be handled by prosecutors with an appropriate level of understanding, skill and sensitivity. In appropriate 
cases, a prosecutor should consider a credible claim that a defendant or intended defendant is a victim of trafficking.4 

12. The Prosecution Code is a code of practice / guideline for prosecutors and carries no force of law. Although this definition 
follows the internationally recognized definition of human exploitation,5 and prosecutors are guided to make reference to appli-
cable international standards and practices concerning human trafficking, the Prosecution Code is limited in its practical effect/
impact without corresponding and/or supporting legislation which directly addresses human trafficking. 

13. The Government of Hong Kong (the “Government”) does not consider Hong Kong to be a destination for human trafficking or 
a place of origin for the export of illegal immigrants and is of the view that Hong Kong already has a comprehensive legislative 
framework supported by law enforcement agencies. By having a narrow definition of human trafficking under the Crimes Ordi-
nance, this disqualifies the majority of purposes for which persons may be trafficked as defined under the Palermo Protocol, as 
is indicative by the historical minimal number of identified human trafficking cases6:-

Year Human Trafficking Cases 
2005 3 
2006 3 
2007 4 
2008 1 
2009 2 

3 http://www.doj.gov.hk/eng/public/pubsoppapcon.html#18 
4 Paragraph 18.2 of the Prosecution Code 
5 Paragraph of the Palermo Protocol, ibid.
6 Page 57 of the “Third Report of the Hong Kong Special Administrative Region under the United Nations Convention on the Elimination of All Forms of 
Discrimination against Women” (http://www.lwb.gov.hk/UNCEDAW/documents/CEDAW_3rd_report_E.pdf )



14. Further, the adoption of a piecemeal approach to cover different aspects of trafficking under a variety of local legislation effec-
tively masks what are properly cases of trafficking and re-categorizes them as immigration and employment issues. Without 
comprehensive legal recognition of human trafficking and supporting ancillary legislation which focus to provide an effective 
investigation and enforcement framework, human trafficking in Hong Kong cannot be reliably detected and accounted for. 

15. Hong Kong law adopts a very narrow definition of human trafficking compared with the Palermo Protocol by only recognizing 
a person as a victim of human trafficking if he/she is moved into or out of Hong Kong for the purpose of prostitution. Certain 
other activities which would constitute human trafficking under the Palermo Protocol, are criminalized elsewhere in Hong 
Kong, albeit not comprehensively (for example, forced labour, which is a major aspect of human trafficking under the Palermo 
Protocol, is not a criminal offence under any legislation in Hong Kong). This means that any person who is moved into or out 
of Hong Kong for purposes such as forced labour, forced marriage, slavery, servitude, the removal of organs etc. would not be 
regarded as a victim of human trafficking. Further, any person who is involved in the recruitment, transportation, transfer, 
harbouring or receipt of persons for purposes other than prostitution would not be identified as a trafficker under Hong Kong 
law (although they may be found guilty of other offences).

16. The piecemeal coverage of trafficking-related offences inevitably means that sentencing of perpetrators of trafficking will only 
relate to the particular individual aspect of the crime in question, and will not reflect the seriousness of the comprehensive, or 
“bigger” crime of human trafficking. The Hong Kong courts have indirectly acknowledged the problems in the piecemeal legis-
lation in the cases of HKSAR v Choi Kong CACC 545 of 2003 and HKSAR v Cheung Sze Wah CACC 301 of 2009. 

17. This approach also victimizes those who are victims of trafficking. Victims who are trafficked into Hong Kong and are employed 
illegally, for example, would be vulnerable to prison sentence and/or deportation. This system does not identify the larger issues 
and as a result fail to provide proper assistance to victims of trafficking. 

Conclusion
18. The conclusion by the Government not to adopt the Palermo Protocol is reached repeatedly on the basis that Hong Kong does 

not have a trafficking issue based on minimal numbers of cases identified over the years. However, this conclusion is arguably 
reached on an incorrect assumption. It assumes primarily that section 129 of the Crimes Ordinance comprehensively covers all 
aspects of human trafficking, which, as explained above, is not the case. The narrowness of section 129 of the Crimes Ordinance 
fails to recognize the wide range of trafficking activities, perpetrators and victims. This failure in identification leads to minimal 
statistics being produced which in turn supports the Government’s position. This faulty logic infiltrates the legal framework 
and enforcement agencies so that practically no data is available to identify victims of trafficking who may be victimized under 
other local laws. 

19. Based on the existing legal framework, no “human trafficking” problem will be statistically recognized by the Hong Kong 
authorities. Without the adoption of the Palermo Protocol and a comprehensive anti-trafficking legal framework to systemati-
cally identify the perpetrators and victims, monitor and collect data relating to trafficking activities, Hong Kong would not be 
equipped to seriously prosecute and assist victims of trafficking in the long run.  



Question 2: Where Hong Kong has ratified regional or international anti-trafficking con-
ventions, including the Palermo Protocol, does its legislation comply with those that would 
be needed in order to ensure that it can, in theory, meet its obligation?

20. The regional and international anti-trafficking conventions which are applicable to Hong Kong are:-

(a) The International Agreement for the Suppression of the White Slave Traffic (the “1904 Convention”)
(b) International Convention for Suppression of the White Slave Traffic (the “1910 Convention”)
(c) The International Convention for the Suppression of the Traffic in Women and Children (the “1921 Convention”)
(d) Committee on the Elimination of Discrimination Against Women Convention (the “CEDAW Convention”)
(e) The Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institu-

tions and Practices Similar to Slavery (the “Supplementary Slavery Convention”)
(f) The International Covenant on Civil and Political Rights (the “ICCPR”)
(g) Forced Labour Convention, 1930, (No. 29) (the “Convention C029”)
(h) The Abolition of Forced Labour Convention, 1957 (No. 105) (the “Convention C105”)
(i) The Convention on the Rights of the Child (the “CRC”)
(j) The International Covenant on Economic, Social and Cultural Rights (“the ICESCR”)
(k) The Bangkok Declaration on Irregular Migration (the “Bangkok Declaration”)
A table of the above conventions and the extent of Hong Kong’s compliance can be found at Schedule 2. 

21. The Palermo Protocol, which is the principal international convention relating to human trafficking, is applicable to the PRC 
and Macao but has not been extended to apply to Hong Kong. Hong Kong does not comply with the minimum standards for 
the elimination of trafficking as prescribed by the Palermo Protocol and the Government does not appear to have any plans to 
develop and improve Hong Kong’s legal framework in this area. 

22. As discussed under Question 1 above, the Government does not consider Hong Kong to be a destination or an origin for human 
trafficking, citing the following reasons:-

(a) Hong Kong already has a comprehensive legislative framework supported by law enforcement agencies7;
(b) The Immigration Department, the Customs and Excise Department and the Hong Kong Police have made concert-

ed efforts to combat trafficking activities on all fronts, including enhancements in the training of frontline police 
and immigration officers on both anti-human trafficking enforcement and victim identification, and the refine-
ment of the Hong Kong Police’s data processing mechanism to enhance analysis on reported and detected major 
criminal cases involving victims who are foreign domestic helpers and offenders who are their employers8;

(c) Human trafficking cases are rare and almost all illegal immigrants and prostitutes arrest-
ed enter voluntarily and not under means of threat, coercion or abduction9;

(d) Government services and non-governmental organizations (“NGO”) are available for victims of trafficking.10

23. Section 129 of the Crimes Ordinance, being the only legislation which directly addresses human trafficking in Hong Kong, is 
heavily relied upon by the Government as the complying provision for criminalizing human trafficking even though Hong Kong 
is consistently identified as a jurisdiction which does not fully comply with the minimum standards for the elimination of traf-
ficking in persons set out in the annual US Trafficking in Persons Report. The Government is also reliant upon other domestic 
legislation relating to immigration, discrimination and labour issues to cover other aspects of trafficking. 

24. The primary issue faced in Hong Kong is the restrictive legal definition of “human trafficking”, which excludes victims who 
would otherwise be recognized as a trafficked person under the Palermo Protocol. Victims of trafficking are difficult to detect as 
a result of this narrow definition. The Government’s dependence on the rarity of official trafficking cases11 leads to the repeated 
conclusion that trafficking is a ‘non-issue’ in Hong Kong and that there is no urgency to reform its legal framework in order to 
meet international standards in combating human trafficking. The narrow definition, low numbers in Government statistics 
and the Government’s dependence on these statistics as reasons not to extend the application of the Palermo Protocol creates a 
circular problem that stalls any progress to effectively combat the issue of human trafficking in Hong Kong.  

7 Government press release “Response to US report on Trafficking in Persons” dated 20 June 2014 at http://www.info.gov.hk/gia/general/201406/20/
P201406201050.htm
8 Ibid.
9 Ibid.
10 Ibid.
11 Government press release “LCQ7: Child abduction and human trafficking” dated 8 January 2014 at http://www.info.gov.hk/gia/general/201401/08/
P201401080397.htm



Question 3:  What legislation exists to cover labour laws, i.e. protection of workers, 
rights, domestic works? Are migrant workers – both legal and illegal – covered by such 
legislation?

25. The Hong Kong statutes covering, ancillary and related to labour laws are:-

(a) Employment Ordinance;
(b) Hong Kong Bill of Rights Ordinance; 
(c) Employees’ Compensation Ordinance;
(d) Minimum Wage Ordinance;
(e) Protection of Wages on Insolvency Ordinance;
(f) Mandatory Provident Fund Schemes Ordinance;
(g) Occupational Retirement Schemes Ordinance;
(h) Immigration Ordinance;
(i) Sex Discrimination Ordinance;
(j) Disability Discrimination Ordinance;
(k) Family Status Discrimination Ordinance;
(l) Race Discrimination Ordinance;
(m) Personal Data (Privacy) Ordinance;
(n) Contracts for Employment Outside Hong Kong Ordinance;
(o) Labour Relations Ordinance:
(p) Trade Boards Ordinance;
(q) Trade Unions Ordinance;
(r) Minor Employment Claims Adjudication Board Ordinance;
(s) Pneumoconiosis and Mesothelioma (Compensation) Ordinance;
(t) Occupational Safety and Health Ordinance;
(u) Factories and Industrial Undertakings Ordinance;
(v) Boilers and Pressure Vessels Ordinance;
(w) Radiation Ordinance;
(x) Employees Compensation Assistance Ordinance;
(y) Occupational Safety and Health Council Ordinance;
(z) Employees’ Compensation Insurance Levies Ordinance;
(aa) Employees Retraining Ordinance;
(bb) Occupational Deafness (Compensation) Ordinance; and
(cc) Builders’ Lifts and Tower Working Platforms (Safety) Ordinance.

 
Basic Statutory Protections
26. The Employment Ordinance is Hong Kong’s primary piece of legislation which prescribes the basic rights and protection of all 

employees (including but not limited to rest days, paid holidays, paid annual leave, sickness allowance, maternity protection, 
severance payment, long service payment, termination). With limited exceptions such as family members employed under 
family businesses and merchant seamen, the Employment Ordinance is applicable equally to every person (locals and foreign 
nationals) engaged under a contract of employment in Hong Kong. The Employment Ordinance will prevail where an employ-
ment contract does not meet the basic protection and benefits prescribed by the Employment Ordinance. 

27. Under the Employment Ordinance, an employer is required to take all practical steps to ensure that the job seeker is lawfully 
employable. Where a person is not legally employed, such person (including an illegal migrant) would not be entitled to the 
benefits and protection afforded by the Employment Ordinance. 

28. Statutory minimum wage was introduced under the Minimum Wage Ordinance which came into force on 1 May 2011. The rate 
of minimum wage at the time this legislation came into force was HK$28 per hour, and was subsequently revised to HK$30 per 
hour on 1 May 2013. This rate has now been revised to HK$32.50 per hour as of 1 May 201512. Statutory minimum wage applies 
to all employees (whether monthly-rated, daily-rated, hourly-rated, permanent, casual, full-time, part-time, with disabilities or 
other employees, regardless of whether a person is employed under a continuous contract) except the following:-

(a) persons to whom the Employment Ordinance does not apply;
(b) live-in domestic workers, irrespective of sex or race; and
(c) student interns and work experience students during a period of exempt student employment.13 

29. Hong Kong has a statutory system and framework of retirement protection under the Mandatory Provident Fund Schemes Or-
dinance. This legislation requires every employer and employee in Hong Kong to contribute an amount equal to 5% of an em-
ployee’s salary to a registered mandatory provident fund (MPF) scheme. It covers all employees and self-employed persons who 

12 http://www.labour.gov.hk/eng/news/mwo.htm
13 Section 7 of the Minimum Wage Ordinance



are 18 and over but under 65 years of age unless specifically exempt under this ordinance. Foreign nationals who enter Hong 
Kong for employment or self-employment for not more than 13 months and domestic employees are amongst those specifically 
exempt under the Mandatory Provident Fund Schemes Ordinance.

30. Under the Employees’ Compensation Ordinance, employers are required to maintain insurance coverage in respect of work-re-
lated injuries. However, there is no statutory requirement to provide any medical benefits. 

31. Discrimination on the grounds of sex, pregnancy, marital status, disability, family status, race, and trade union membership is 
prohibited by legislation in Hong Kong.14 The anti-discrimination legislation in Hong Kong prohibits “direct” and “indirect” dis-
crimination in a broad range of fields including employment. However, there is no statutory protection against discrimination 
on the grounds of age or sexual orientation and there is no legal protection to ensure equal pay. 

32. The Hong Kong Bill of Rights Ordinance, which incorporates the ICCPR, prohibits slavery or servitude.15 

Migrant Workers
33. With exceptions which are specifically stated in the Employment Ordinance, all employees regardless of nationality are protect-

ed by the Employment Ordinance. Foreign employees, including foreign domestic helpers (“FDH”) enjoy the same statutory 
rights and benefits as local employees. 

34. The Employment Ordinance does not apply to, inter alia, the following persons16:-

(a) a family member who lives in the same dwelling as the employer;
(b) an employee as defined in the Contracts for Employment Outside Hong Kong Ordinance;
(c) a person serving under a crew agreement under the Merchant Shipping (Seafarers) Or-

dinance, or on board a ship which is not registered in Hong Kong; and
(d) an apprentice whose contract of apprenticeship has been registered under the Apprentice-

ship Ordinance, other than certain provisions of the Employment Ordinance

35. The EO does not specifically exclude application to contracts employing illegal migrants. However, contracts of employment 
with illegal migrants may be found void ab initio as they are not supposed to take up employment in Hong Kong. 

36. Under section 13 of the Immigration Ordinance, an unlawful entrant may be permitted to remain in Hong Kong subject to 
conditions, whether or not such person has been convicted of an offence. However, illegal immigrants, and persons who are 
subjects of a removal or deportation order would be prohibited from taking any employment, establishing a business or joining 
any business, whether paid or unpaid, under the Immigration (Amendment) Ordinance 2009 which took effect as of 14 Novem-
ber 2009. Illegal migrants would therefore not be protected by the provisions of the Employment Ordinance and are vulnerable 
to exploitation by employers. 

37. Employment of illegal immigrants is specifically prohibited under Part IVB of the Immigration Ordinance. Any person who, 
in the absence of any legal defence, employs a person who is not legally employable commits an offence and is liable to a fine 
of HK$350,000 and to imprisonment for 3 years17. According to information released by the Immigration Department, 269 
employers of illegal workers were prosecuted in 2013, and 219 were prosecuted in 2014.18 As a deterrent measure, the Court of 
Appeal laid down a sentencing guideline in September 2004 reaffirming the serious nature of the offence and that an employer 
of an illegal worker should be sentenced to an immediate custodial sentence even for the first offence. The presence of aggra-
vating features such as an element of exploitation, multiple employment of illegal workers or a repeated offence will in most 
cases substantially increase the sentence.19 There is no detailed information, however, as to what types of work these employers 
engaged the illegal migrant workers to do. 

38. Illegal workers could be arrested, prosecuted, and fined or imprisoned before repatriation to their place of domicile20; and, as 
referred to above, they would not be entitled to any benefits and protection afforded by the Employment Ordinance, although 
it is noteworthy that the severe shortage of labour in Hong Kong has recently led to the employment of smuggled Vietnamese 
workers who worked in jobs paid at least the minimum wage.21 Of the 2,145 illegal workers who were prosecuted in 2013, 
1,344 were prosecuted for illegal employment and 801 were prosecuted for involving in sex work. In 2014, of the total of 1,582 
illegal workers who were prosecuted, 1,004 were prosecuted for illegal employment and 578 were prosecuted for involving in 
sex work.22 No information is available indicating what types of “sex work” these illegal workers were employed to do, such as 
escort services, massage parlour work, voluntary prostitution, forced prostitution, pornography etc. The statistics do not help to 
identify potential victims of human trafficking (as defined in the Palermo Protocol) although the illegal workers involved in sex 
work are almost certainly inclusive of such victims. 

14 Employment Ordinance, Sex Discrimination Ordinance, Disability Discrimination Ordinance, Family Status Discrimination Ordinance and Race Dis-
crimination Ordinance.
15 Section 8, article 4 (ICCPR) of the Hong Kong Bill of Rights Ordinance.
16 Section 4 of the Employment Ordinance.
17 Section 17I of the Immigration Ordinance
18 http://www.immd.gov.hk/en/facts/enforcement.html (as revised on 23 March 2015)
19 http://www.immd.gov.hk/publications/a_report_2013/en/ch4/index.html ; Secretary for Justice v Ho Mei Wa & Another [2004] 3 HKLRD 270
20 http://www.immd.gov.hk/publications/a_report_2011/en/ch4/index.html 
21 http://www.scmp.com/new/hong-kong/article/1683731/vietnamese-workers-smuggled-hong-kong-under-trucks
22 http://www.immd.gov.hk/en/facts/enforcement.html 



39. The Labour Tribunal in Hong Kong hears claims arising from the failure of a person to comply with the Employment Ordinance 
and cases involving breaches of a term of contract of employment. Referring to paragraph 35 above, where a contract of employ-
ment is in relation to an illegal worker, such contract may be found void ab initio and illegal workers would not have access to 
the Labour Tribunal to launch claims against their employers. 

40. Theoretically, FDHs have access to the Labour Tribunal as they enjoy the same protections as local workers under the Employ-
ment Ordinance. In reality, however, it is very difficult for FDHs to seek recourse against their employers for a number of rea-
sons. Where a FDH’s employment is terminated, under the current Hong Kong immigration policy, the FDH is legally allowed 
to remain in Hong Kong for only two weeks. As it is unlikely that proceedings through the Labour Tribunal can be commenced 
and completed within two weeks (for example, section 13(1)(a) of the Labour Tribunal Ordinance allows for the hearing to be 
fixed between 10 and 30 days after a claim is filed), the FDH will have to make costly applications to the Immigration Depart-
ment for visa extensions to stay in Hong Kong; if the FDH is able to obtain visa extensions, the FDH will then have to secure 
accommodations and meals, but will be unable to work for the wages to pay for them. Even if a FDH is able to bring Labour 
Tribunal cases, for example with the assistance of NGOs, the FDH then faces potential disadvantages at the hearing where they 
must represent themselves against their former employers, as parties are required to appear in person without legal advocates 
allowed at the hearing.23 

41. Where an accident occurs to a person who is illegally employed at the time of the event, section 2(2) of the Employees’ Com-
pensation Ordinance states as follows:-

Section 2(2): Meaning of “employee”
If, in any proceedings for the recovery of compensation under this Ordinance, it appears to the Court that the contract of ser-
vice or apprenticeship under which the injured person was working, at the time when the accident causing the injury happened, 
was illegal, the Court may, if having regard to all the circumstances of the case it thinks proper so to do, deal with the matter 
as if the injured person had at the time aforesaid been a person working under a valid contract of service or apprenticeship.

42. The Hong Kong Courts have the discretion to treat an employment contract as valid for the purpose of providing compensation 
to a person who was injured during the course of employment, notwithstanding that it may be illegal at the time. The overrid-
ing consideration “is whether the work which the employee was employed to perform was lawful”.24 In Lee Mui Fong v Wong 
Kit Man DCEC 455/2002, discretion was exercised under section 2(2) of the Employees’ Compensation Ordinance on two-way 
permit holders from the PRC who were injured in the course of illegal employment as refuse truck attendants. The discretion 
was also exercised in Chen Xiu Mei v Li Siu Wo [2008] 2 HKLRD 211 where a Chinese illegal worker was fatally injured and 
died in the course of his employment operating a forklift. The Court found that apart from being an illegal worker, there was no 
other factor which justified a refusal of relief to the wife of the deceased illegal worker, especially as the deceased was perform-
ing lawful work at the time of his death. 

43. Under section 37I of the Immigration Ordinance, entry of ships with unauthorized entrants may be permitted in certain limited 
circumstances without committing an offence.

Conclusion 
44. Referring to Question 1 above, Hong Kong law only recognizes persons who are trafficked into Hong Kong for the purpose of 

prostitution as victims of trafficking. All other persons trafficked for purposes other than prostitution would not be recognized 
as victims of trafficking and their entries into Hong Kong would only render them the status of illegal immigrants. These 
victims (who would otherwise be recognized as victims of trafficking under the Palermo Protocol) would not be able to seek 
employment in Hong Kong and hence would not be protected under any labour-related legislation.

23 Section 23 of the Labour Tribunal Ordinance.
24 Lee Mui Fong v Wong Kit Man & Others DCEC 455/2002, Chan Cheuk-ting v Analogue Engineering Ltd & Anor [1986] HKLR 935, Yu Nongxian v Ng Kw 
Wing [2007] 4 HKLRD 159.



Question 4:  What legislation exist to protect women and girls from gender-based ex-
ploitation, i.e. forced prostitution, domestic violence, child marriage, and temporary mar-
riage, and are migrants – both legal and illegal – covered by these legislation?

45. The Hong Kong legislation covering, ancillary and related to the protection of women and girls from gender-based exploitation 
are:-

(a) Crimes Ordinance;
(b) Organized and Serious Crimes Ordinance;
(c) Domestic and Cohabitation Relationships Violence Ordinance;
(d) Protection of Children and Juveniles Ordinance;
(e) Marriage Ordinance;
(f) The Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China (the “Basic Law”);
(g) Offences against the Person Ordinance;
(h) Sex Discrimination Ordinance;
(i) Hong Kong Bill of Rights Ordinance;
(j) Domicile Ordinance; and
(k) Prevention of Child Pornography Ordinance.

46. Please refer to Schedule 3 for a list of relevant Hong Kong legislation. In particular:-

(a) prostitution and sexual exploitation are mainly criminalized under the Crimes Ordinance; the Orga-
nized and Serious Crimes Ordinance also contains provisions used to combat prostitution; 

(b) victims of domestic violence may seek injunctive relief under the Domes-
tic and Cohabitation Relationships Violence Ordinance;

(c) the Protection of Children and Juveniles Ordinance empowers the Juvenile Court to ap-
point legal guardians to protect children in need of care or protection;

(d) all marriages of persons under 16 and marriages with persons under 21 with-
out consent are prohibited under the Marriage Ordinance;  

(e) bigamy is an offence under the Offences against the Person Ordinance; and
(f) issues relating to sexual harassment in the workplace, including that of domes-

tic helpers, are addressed in the Sex Discrimination Ordinance.

47. The PRC is a signatory to the United Nations Convention on the Rights of Persons with Disabilities (“UNCRPD”) and its appli-
cability is extended to Hong Kong. The UNCRPD endeavours to protect persons with disabilities from all forms of exploitation, 
violence and abuse, including gender-based aspects. 25

Treatment of illegal and legal migrants
48. Legal migrants engaging in legal work are generally protected under Hong Kong laws. 

49. The Crimes Ordinance and the Offences against the Person Ordinance do not make distinctions in their application to legal and 
illegal migrants. 

50. However, an illegal immigrant may be deported and hence would not be protected under Hong Kong legislation if the person is 
found guilty of an offence punishable by imprisonment for more than 2 years. 

51. Migrant sex-workers are entitled to protection offered under Hong Kong legislation in relation to rights of liberty and security, 
particularly with respect to protection of rights during identity checks and house raids, body search, arrest, detention which 
they are entitled to regardless of whether an offence had been committed. 

Statistics and Government Response
52. Despite the domestic legislation which exists to protect women’s rights and bodies such as the Women’s Commission and 

Equal Opportunity Commission which seek to promote women’s welfare, these bodies do not target problems of gender-based 
exploitation. Concerns were recently raised at the Panel of Constitutional Affairs of the Hong Kong Legislative Council relating 
to the prevalence of domestic violence and Hong Kong’s failure to meet international obligations to protect victims of sexual 
violence by failing to respond to a number of the UN Committee’s specific recommendations, including the provision of a 
specialized one-stop service to victims of sexual violence. The Social Welfare Department’s Multi-purpose Crisis Intervention 
and Support Centre (CEASE Crisis Centre) operated by Tung Wah Group of Hospitals offers support in the form of a 24-hour 
hotline, immediate outreach and short-term accommodation service but was criticized to be inadequate to provide specialized 
services for victims of sexual violence due to its mixed clientele.26 The discussion and issues raised at the Legislative Council 
point towards an insufficient legal framework to protect women and girls from various forms of gender-based exploitation. 

25 Article 16 of the UNCRPD
26 LC Paper No. CB(2)2054/13-14(03) Updated background brief prepared by Legislative Counsel Secretariat for the meeting on 21 July 2014 – “Third 
Report of the Hong Kong Special Administrative Region under the United Nations Convention on the Elimination of All Forms of Discrimination against 
Women” dated 21 July 2014



53. It is further noteworthy that despite the legal framework to combat domestic violence, the number of battered spouse cases 
with female victims, as well as the number of reported child abuse cases with female victims, remains high.

54. The number of reported battered spouse cases with female victims:27-

Year Number of Reported Cases
2004 2990
2005 3153
2006 3749
2007 5169
2008 5575
2009 4012
2010 2643
2011 2616
2012 2300
2013 3144
2014 3262

55. The number of reported child abuse cases with female victims:28-

Year Number of Reported Cases
2004 362
2005 462
2006 467
2007 571
2008 508
2009 589
2010 628
2011 548
2012 567
2013 571
2014 477

56. While the numbers of battered spouse cases and child abuse cases with female victims appear to have fallen in the recent years, 
the number of cases remains high and comparable to the figures from a decade ago. It is also worth noting that these statistics 
only address one facet of gender-based abuse against women and girls, and do not reflect other issues such as forced prostitu-
tion. 

57. Questions could also be raised as to whether the Government has apportioned adequate resources to focus efforts on the pre-
vention of exploitation against women and girls. 

27 www.swd.gov.hk/vs/English/stat.html 
28 www.swd.gov.hk/vs/English/stat.html 



Question 5: Do victims of trafficking have protected status under the law?

58. Referring to Question 1 above, the only legislation in Hong Kong which recognizes and addresses human trafficking is section 
129 of the Crimes Ordinance. Other aspects of human trafficking as recognized under the Palermo Protocol are touched upon 
in a non-comprehensive and piecemeal manner under other local legislation. These pieces of legislation together operate to 
criminalize and penalize perpetrators of human trafficking in various forms, but do not contain protective measures for victims 
of these crimes. Victims of trafficking do not have protected status under Hong Kong law. 

59. The only provision under Hong Kong law which allows victims of trafficking who have entered Hong Kong unlawfully to seek 
some form of protection is section 13 of the Immigration Ordinance, which states as follows:- 

Section 13: Authority for illegal immigrant to remain
The Director may at any time authorize a person who landed in Hong Kong unlawfully to remain in Hong Kong, subject to 
such conditions of stay as he thinks fit, whether or not he has been convicted of that offence, and section 11(5), (5A) and 
(6) shall apply to him as it applies to a person who has been given permission to land in Hong Kong under section 11(1).

60. The discretion to authorize an illegal entrant to remain in Hong Kong would only be interfered with by the Hong Kong Courts 
if it can be shown that this discretion has been exercised unfairly or unreasonably or contrary to the rules of natural justice.29 

61. A victim of trafficking may be able to seek protection if he or she is able to make an application under the newly established 
Unified Screening Mechanism (“USM”) which was launched in March 2014 to process claims of torture, inhuman or degrading 
treatment or punishment and asylum. However, this system is subject to criticism as it was set up without consulting the legal 
community and lawmakers and very little information is available on the actual process of lodging a claim. It is also unclear 
whether successful claimants will be allowed to settle in Hong Kong. Claims made to the USM could take a long time to process 
as there was already a long backlog at the time of its launch. Although a person who makes a claim through the USM system 
may be able to obtain a visa extension (at the discretion of the Immigration Department) so that the applicant could remain in 
Hong Kong while his or her claim is being processed, applicants generally remain in Hong Kong as unauthorized immigrants 
during this time.30 

62. The government’s provision of “assistance” to victims of trafficking through the USM system fails to address the practical dif-
ficulties faced by victims. Victims who are unable to obtain valid work visas are unable to work legally. They are denied access 
to health care, education, welfare and housing assistance. Their situation makes them more susceptible to taking up unlawful 
employment while they remain in Hong Kong to seek help, and they are consequently vulnerable to detention and deportation; 
this in turn makes them targets for exploitation. 

63. In relation to FDHs who may be subject to exploitation such as trafficking, the laws and system in place create more difficulties 
and do not incentivize domestic helpers to seek help or prosecute. 

64. Many FDHs are exploited to work under debt bondage as a result of employment agencies in their native countries and in Hong 
Kong charging illegal placement fees on the domestic helpers.31 FDHs would then often need to take out loans in order to fund 
their illegal placement fees. The failure of enforcement agencies to crack down on these practices and penalize employment 
agencies drives many FDHs into debt cycles.32 In many cases, local placement agencies or employers would confiscate the 
FDH’s travel documents, restricting freedom of movement.33 Many FDHs are arguably working in Hong Kong as forced labour 
trafficked by employment agencies. Forced labour, however, is not a crime in Hong Kong and trafficking of this type is not rec-
ognized under section 129 of the Crimes Ordinance.

65. Under Hong Kong law, FDHs are required to reside in their employers’ residence. The “live-in” rule means FDHs are provided 
basic comfort and minimal privacy in the course of their employment. It also results in the FDHs being vulnerable to various 
forms of exploitation by their employers, including long work hours, physical and even sexual abuse behind closed doors. The 
fact that their only residence in Hong Kong is the employers’ home disincentivizes the FDHs from making any complaints and 
seeking help for fear of having their employment terminated. 

66. Hong Kong’s immigration law allows FDHs only two weeks to find a new contract if their employment contract is terminated 
or if they quit. This is a very short time within which an FDH is to find a new job and apply for an extension for work visa. This 
two-week period is insufficient for any serious report or complaint of abuse to be lodged and overstay would lead to the breach 
of condition of stay, resulting in deportation. 

67. Arguably, victims of trafficking may be better protected if local law enforcement agencies co-operate more with each other and 
with their international counterparts through sharing personal data collected from victims which could lead to more effective 
measures being taken to both prevent and combat the crime. Personal information from victims is valuable in assisting the 
identification of potential and actual victims, identification of trafficking networks and tracking traffickers’ activities. This 

29 Choy Siu Hung v A-G [1987] 3 HKC 365
30 http://www.scmp.com/news/hong-kong/article/1516770/refugee-screening-system-slammed-confusing-shambles?page=all 
31 Under regulation 10 of the Employment Agency Regulations, an agency may only charge 10% of the placee’s first month’s wages
32 http://www.scmp.com/magazines/post-magazine/article/1568215/maid-pay
33 “Exploited for Profit, Failed by Governments” dated November 2013 by Amnesty International



information is also essential for training professionals such as the police and immigration officers in handling human trafficking 
cases. However, in considering the collection of personal data from victims of trafficking, the victim’s interests must be weighed 
against the risks attached to the collection and sharing of the personal data. These risks include the abuse of data, corruption 
and information leaks. Victims of trafficking risk retaliation from their traffickers and face significant challenges rebuilding 
their lives and re-integrating into society. The protection of a victim’s private life and identity is therefore essential for their 
physical safety. Further, victims who have been trafficked into forced criminal activities may be exposed to prosecution and 
social stigmatization if their personal data is leaked among authorities. 

68. In Hong Kong, the Personal Data (Privacy) Ordinance (“PDPO”) provides the framework under which personal data can be le-
gally collected, used and protected. The PDPO provides 6 data protection principles which are broadly summarized as follows:-

Principle 1: Purpose and manner of collection of personal data
- Personal data shall only be collected for a lawful purpose directly relat-

ed to a function or activity of the data user who is to use the data
- The collection of the data is necessary for or directly related to that purpose
- The data is adequate but not excessive in relation to that purpose
- The personal data shall be collected by lawful means which are fair in the circumstances
- All practicable steps shall be taken to ensure that the person from whom personal data is col-

lected is explicitly or implicitly informed of whether it is obligatory or voluntary to sup-
ply the data; and if obligatory, the consequences for him if he fails to supply the data

- All practicable steps shall be taken to ensure that the person from whom personal data is collected is explicitly in-
formed of the purpose for which the data is to be used and the classes of persons to whom the data may be transferred

- All practicable steps shall be taken to ensure that on or before first use of the data for the purpose for which it was collect-
ed, the person from whom personal data is collected is explicitly informed of his rights to request access to and to request 
the correction of the data; and information of the individual who is to handle any such request made to the data user.

Principle 2: Accuracy and duration of retention
- All practicable steps shall be taken to ensure that personal data is accurate having re-

gard to the purpose for which the personal data is or is to be used.
- Where there are grounds for believing that the personal data is inaccurate, the data is not 

used unless and until those grounds cease to be applicable or the data is erased.
- Where it is practicable to know that personal data disclosed to a third party is materially inaccurate, the third party shall 

be informed that the data is inaccurate and is provided with such particulars to enable the third party to rectify the data
- All practicable steps must be taken to ensure that personal data is not kept longer than is nec-

essary for the fulfilment of the purpose for which the data is or is to be used
- If a data user engages a data processor within or outside Hong Kong to process personal data on 

the data user’s behalf, the data user must adopt contractual or other means to prevent any per-
sonal data from being kept longer than is necessary for the processing of the data.

Principle 3: Use of personal data
- Personal data shall not be used for a new purpose without the prescribed consent of the data subject
- The personal data must not be used for a new purpose even if the prescribed con-

sent has been given unless the data user has reasonable grounds for believing that the use 
of that data for the new purpose is clearly in the interest of the data subject

Principle 4: Security of personal data
- All practicable steps shall be taken to ensure that personal data held by a data user are protected against 

unauthorized or accidental access, processing, erasure, loss or use having particular regard to
(a) The kind of data and the harm that could result if any of those things should occur;
(b) The physical location where the data is stored
(c) Any security measures incorporated into any equipment in which the data is stored
(d) Any measures taken for ensuring the integrity, prudence and competence of persons having access to the data
(e) Any measures taken for ensuring the secure transmission of the data

- If a data user engages a data processor within or outside Hong Kong to process personal data on the data us-
er’s behalf, the data user must adopt contractual or other means to prevent unauthorized or accidental ac-
cess, processing, erasure, loss or use of the data transferred to the data processor for processing.

Principle 5: Information to be generally available
- All practicable steps shall be taken to ensure that a person can ascertain a data us-

er’s policies and practices in relation to personal data
- All practicable steps shall be taken to ensure that a person can be informed of the kind of personal data held by a data user
- All practicable steps shall be taken to ensure that a person can be informed of the main pur-

poses for which personal data held by a data user is or is to be used. 
 



Principle 6: Access to personal data 
- A data subject shall be entitled to ascertain whether a data user holds person-

al data of which he is a data subject and request access to personal data.
- A data subject shall be entitled to be given reasons if a request of access to personal data is refused and object to a refusal.
- A data subject shall be entitled to request correction of personal data, be given rea-

sons if a request for correction is refused and object to a refusal.

69. These principles are very similar to the corresponding legislation in the UK and the EU and can, in theory, protect trafficking 
victims’ personal data. The EU Directive 95/46/EC (the “EU Data Protection Directive”) also has a concept of “sensitive data” 
which is not in the PDPO. “Sensitive data” is defined as “data revealing racial or ethnic origin, political opinions, religious or 
philosophical beliefs, trade union memberships and the processing of data concerning health or sex life”. This is interpreted 
broadly to include any data relating to an identified or identifiable individual. This concept is based on the premise that certain 
categories of personal data present a greater risk to a person’s private life than “regular” personal data and therefore require 
extra protection.

70. In the EU, the question of whether personal data of trafficked victims falls within “sensitive data” is highly relevant given the 
increasing focus of data collection of victims as well as the offenders. It is also highly relevant as data collection procedures and 
cross-border operations become more streamlined and information relating to victims of trafficking is stored by a wider range 
of governmental, intergovernmental and non-governmental organizations. The risks attached to the collection and sharing of 
data are arguably also increased. 

71. The PDPO protects personal data of all persons in the same manner and further provides that security measures need to be 
proportional to the type of data and the harm that could result. In theory, the proportionality principle means that more secure 
measures need to be taken in relation to data of higher sensitivity. However, the fact that there is no concept of “sensitive data” 
under the PDPO may create practical difficulties in ensuring compliance with the proportionality principle in the context of 
protecting human trafficking victims; as many victims of trafficking go unrecognized under the narrow definition of section 129 
of the Crimes Ordinance, their personal data is likely to be treated in the same manner as personal data belonging to other indi-
viduals. Law enforcement agencies such as the Immigration Department and the Police might not know to protect the personal 
data of certain people they arrest, for example, prostitutes and illegal migrants working as forced labourers, as some of them 
may in fact be victims of trafficking who are being exploited by traffickers rather than perpetrators of crime. 

72. The PDPO contains provisions allowing a person to make an application to court against a non-party for the disclosure of 
personal data in aid of civil proceedings. The legal gap created by not having the concept of “sensitive data” and the narrow 
definition of “human trafficking” under Hong Kong law creates a risk that personal data of trafficking victims could potentially 
be disclosed pursuant to a disclosure application without any consideration by the court that the personal data belonging to cer-
tain individuals may require extra protection and should not be disclosed. This could conceivably be subject to potential abuse 
by traffickers; however, traffickers’ seeking personal information for the purpose of retaliating against victims would require 
the fabrication of facts and legal grounds and it would seem unlikely that traffickers would bear the legal expense and risk of 
exposure by approaching the court for such information. 

Conclusion
73. Referring to Question 1 above, the narrow definition of “human trafficking” under Hong Kong law does not recognize a 

spectrum of victims who would otherwise be classified as a victim under the Palermo Protocol. This lack of recognition means 
resources are not being allocated by the Government towards the identification of these victims. Even where victims could be 
identified, the laws in Hong Kong do not offer protection to victims of trafficking. On the contrary, the laws in place make vic-
tims’ lives more difficult not least as they are victimized as offenders of immigration and employment laws and are vulnerable to 
exploitation and deportation. An obvious group of people who are most vulnerable to trafficking for forced labour is FDHs. 



Question 6: Can victims of trafficking be criminalized for crimes committed as a direct 
result of their trafficking, e.g. is a victim of forced prostitution able to be tried and found 
guilty under laws against prostitution?

74. Reference is made to Question 5 above. Victims of trafficking do not have protected status under Hong Kong law, and are 
therefore exposed to the criminal implications stemming from the contravention of legislation relating to crimes, employment 
and immigration. Further referring to Question 1 above, by diverting cases of trafficking to broadly immigration and employ-
ment issues, human trafficking is essentially and officially an unrecognized issue in Hong Kong. It is not possible to track any 
information or statistics relating to victims of trafficking who have been criminalized under Hong Kong law as a direct result of 
being trafficked.

75. According to statistics released by the Immigration Department, 2,145 illegal workers were prosecuted in 2013 and 1,582 were 
prosecuted in 2014. Of these 801 and 578 were prosecuted in 2013 and 2014 respectively for involving in sex work.34 No infor-
mation is available indicating what types of “sex work” these illegal workers were employed to do, such as escort services, mas-
sage parlour work, voluntary prostitution, forced prostitution, pornography etc. The statistics do not help to identify potential 
victims of human trafficking (as defined in the Palermo Protocol) although the illegal workers involved in sex work are almost 
certainly inclusive of such victims. The information available does not assist any analysis of the criminalization of trafficking 
victims.

76. A further area in which victims of trafficking are susceptible to being criminalized is drug smuggling. Many drug smugglers are, 
in fact, drug mules who are victims of trafficking that are exploited to ferry drugs, i.e. in a form of forced labour. Drug mules are 
forced to swallow balloons containing dangerous drugs and are then transported or travel across borders. Once they reach their 
destination, the balloons are retrieved from the victim’s body.35 Other means are also employed to smuggle drugs into and out of 
Hong Kong. 

77. The trafficking of drugs is criminalized under the Dangerous Drugs Ordinance; a person found guilty of trafficking in dangerous 
drugs may on conviction be liable to a fine of up to HK$5,000,000 and be sentenced up to life imprisonment under section 4 of 
the Dangerous Drugs Ordinance. While these severe penalties are sufficiently stringent against the specific crime of drug traf-
ficking, they may perversely be exacerbating the problem of human trafficking; victims are exploited and treated as disposable 
forms of transport required to take great risks as to their health and, on top of that, face dire legal consequences if caught. From 
this perspective, the law is effective only in punishing the victims of trafficking, not the traffickers. 

34 http://www.immd.gov.hk/en/facts/enforcement.html
35 http://www.unodc.org/southasia/en/frontpage/2012/october/drug-mules_-swallowed-by-the-illicit-drug-trade.html



Question 7: Are the penalties / punishments of those found guilty of trafficking  
sufficiently stringent?

78. Contravention of section 129 of the Crimes Ordinance brings a penalty of 10 years’ imprisonment. This penalty is considered 
sufficiently stringent according to the U.S. Department of State’s Trafficking in Persons Report 2014.36 With reference to 
Question 1 above, however, the deterrent effect of this penalty is significantly undermined by the narrow definition of human 
trafficking under Hong Kong law and the lack of legal framework to detect cases of human trafficking. 

79. In HKSAR v Lee Shinwon & Ors [2012] 1 HKLRD 283, the starting point for sentencing was only four and a half years for 
persons playing a “substantial role” in carrying out human trafficking schemes. In HKSAR v Klangbunma Phenprapha DCCC 
861/2013, the defendant was found guilty of three charges of trafficking contrary to section 129(1) of the Crimes Ordinance, 
one charge of managing a vice establishment contrary to section 139(1)(b) of the Crimes Ordinance and one charge of failing to 
surrender to custody without reasonable cause contrary to section 9L(1) and (3) of the Criminal Procedure Ordinance, but was 
only sentenced to a total of 36 months of imprisonment.

80. In HKSAR v Lau Chi Yui & Anor CACC 148/2004, a sentence of 3 years was handed to each of the three defendants who were 
all convicted for playing different roles in arranging the trafficking of a 16 year-old girl out of Hong Kong for the purpose of 
prostitution. The Court considered the sentence to carry an appropriate deterrent effect and considered obiter that it could 
have been longer in view of the victim’s age at the time. In HKSAR v Law Wai-kon DCCC 646/2008, a sentence of 15 months 
was given after discount for pleading guilty to trafficking of persons out of Hong Kong. 

81. The maximum penalty of 10 years’ imprisonment is sufficiently stringent in theory. However, from the limited sentencing 
precedents available it is clear that the Court has yet to hand down a sentence that is half of the maximum. It is therefore highly 
arguable whether the penalties of trafficking are sufficiently stringent and severe to combat this serious crime. 

36 Page 199 of the Trafficking in Persons Report 2014 (http://www.state.gov/documents/organization/226846.pdf)



Question 8: Are the penalties / punishments of those found guilty of violence against 
women, i.e. domestic violence, violence against employees such as domestic workers, suffi-
ciently stringent?

82. Reference is made to Question 4 above. 

83. Domestic violence per se is not technically criminalized under Hong Kong law and thus there are no penalties. However, 
injunctive relief is available under the Domestic and Cohabitation Relationships Violence Ordinance to either:-

(a) restrain the offender from using violence against the applicant or a child living with the applicant; or 
(b) exclude the offender from the matrimonial / shared home or from a specified part of the mat-

rimonial / shared home or from a specified area, regardless of the property.

84. Where it can be demonstrated and the Court is satisfied that an abuser has either caused actual bodily harm to the victim or is 
likely to do so, a Power of Arrest may be attached to the injunction, which would enable the police to arrest the abuser if the 
injunction is breached. An injunction obtained under the Domestic and Cohabitation Relationships Violence Ordinance could 
have a maximum length of 24 months and can be renewed by the Court in appropriate cases.

85. While there is no legislation which target violence against women or employees specifically, the Offences against the Person 
Ordinance and Crimes Ordinance criminalize a wide range of acts of violence committed against any person. Crimes under the 
Offences against the Person Ordinance and Crimes Ordinance carry sentences up to life imprisonment. 

86. Despite the general approach in punishing violence-related crimes in Hong Kong, violence against domestic workers has be-
come a well-recognized social issue in Hong Kong due to frequent media reporting. In Achacoso v Liu Man Kuen [2004] 2 HKL-
RD F17, a domestic helper was awarded a total sum of HK$434,302.50 for injuries inflicted by her employer. The employer was 
separately convicted of the offence of inflicting grievous bodily harm in contravention to section 19 of the Offences against the 
Person Ordinance and was sentenced to prison for 18 months. In Sami’an Sutinah v Katrina Leung Wai-kuen DCPI 22/2002, 
the judgment indicated that the employer was convicted and sentenced to 22 months’ imprisonment for assault committed 
against a domestic helper. 

87. The reporting of Erwiana Sulistyaningsih and Rowena Uychiat are amongst the high-profile cases of abuse against domestic 
workers which have generated public outcry.37 The employer, Law Wan-tung, was found guilty of 8 charges of assault, grievous 
bodily harm and criminal intimidation amongst other convictions and was sentenced to 6 years’ imprisonment by the District 
Court. 

88. The serious cases of abuse against FDHs led to a call for reforms on domestic policies. Submissions were made to the Govern-
ment urging reforms to offer greater protection to FDHs.38 

37 http://www.scmp.com/topics/erwiana-sulistyaningsih
38 http://www.scmp.com/news/hong-kong/article/1428675/hong-kong-urged-sign-un-treaty-protection-domestic-helpers



Question 9: What are the numbers / ratio of investigations, prosecutions and convic-
tions of traffickers - is there a difference in the likelihood of investigation, prosecution or 
conviction between cases in which an individual has trafficked another for the purposes of 
forced labour, and those who have trafficked another for the purposes of sexual exploita-
tion?

89. Reference is made to Question 1 above.

90. There is no unified source of statistics / data provided by the Government in respect of the number and types of investigations, 
prosecutions and convictions relating to human trafficking offences. Despite the announcement by the Department of Justice 
that a systematic data collection mechanism has been established in the Prosecution Division to monitor the trend of human 
exploitation39 and to monitor cases submitted for advice in relation to trafficking in persons and other forms of human exploita-
tion, such data is not available to the public and no report / statistics have been released by the Department of Justice. 

91. The U.S. Department of State’s Trafficking in Persons Report 2014 contains data which is compiled based on information pro-
vided by foreign governments for compliance with the minimum standards set by the Trafficking Victims Protection Reauthori-
sation Act of 2003. Limited information was also released by the Government in 2014 in response to the UN Human Rights 
Committee in relation to the Government’s reporting obligations pursuant to the ICCPR.40 

92. The number of investigations for the period between 2006 and November 2012 (i.e. the latest reporting period) are as follows:-

(a) 18 reported investigations of suspected trafficking offences;
(b) at least 10 of the investigations were in relation to suspected forced prostitution and/

or sex trafficking under sections 129 and 130 of the Crimes Ordinance; and
(c) there were no reported investigations of forced labour / labour trafficking for the period between 2006 and 2012.

93. On 8 January 2014, the Secretary for Security stated that a total of 14 human trafficking cases in relation to section 129 of the 
Crimes Ordinance were received by the Hong Kong Police between 2008 and 2012. These cases were all connected with prosti-
tution-related activities.41 

94. The number of prosecutions for the period between 2006 to 2012 are as follows:-

(a) 2 reported prosecutions of sex trafficking offences in 2006, including charges of trafficking in person for the 
purpose of prostitution, living on earnings of prostitution and causing prostitution of another person;

(b) 3 reported prosecutions of sex trafficking under section 129 of the Crimes Ordinance in 2007;
(c) 1 case of prosecution for the offence of “living on the earnings of prostitution of others” in 2008;
(d) 2 reported prosecutions of sex trafficking under section 129 of the Crimes Ordinance in 2009;
(e) 2 reported prosecutions of sex trafficking under section 129 of the Crimes Ordinance and for the of-

fence of “living on the earnings of prostitution of others” and money laundering offences in 2010; 
(f) 2 reported prosecutions of sex trafficking under section 129 of the Crimes Ordinance and 

for the offence of “living on the earnings of prostitution of others” in 2011; and
(g) no reported prosecutions of forced labour / labour trafficking for the period between 2006 and 2012. 

95. The number of convictions between 2006 and November 2012 are as follows:-

(a) 9 cases involving convictions of 23 offenders of trafficking offences, at least 6 of which were in relation to 
sex trafficking and/or forced prostitution under sections 129 and 130 of the Crimes Ordinance; and

(b) no reported convictions of forced labour / labour trafficking.

96. Referring to Question 1 above, the existing legislation in Hong Kong provides a very narrow definition of human trafficking and 
fails to detect or recognize cases of trafficking which would otherwise come under the broader understanding of trafficking set 
out in the Palermo Protocol. It appears that the Government takes the stance that it can simply rely on the Prosecution Code to 
provide a linkage between the various domestic legislation to combat human trafficking.42

39 www.doj.gov.hk/eng/public/pdf/pd2012/human.pdf
40 LC Paper No. CB(2)882/12-13(01), Administration’s response to the list of issues provided by the United Nations Human Rights Committee in connection 
with the consideration of the Third Report of HKSAR and the further responses in 2014.
41 http://www.info.gov.hk/gia/general/201401/08/P201401080397.htm
42 http://www.info.gov.hk/gia/general/201402/12/P201402120349.htm



Question 10: If a person is found to have been trafficked into the country, and is without 
legal status, is that person likely to be imprisoned and/or repatriated?

97. Reference is made to Questions 1 and 6 above. The narrow definition of human trafficking in Hong Kong means that most cases 
of trafficking go undetected and would simply be classified as an immigration and/or employment issue. Victims of trafficking 
are therefore susceptible to being imprisoned and/or repatriated for contravening crime-related, immigration-related and/or 
employment-related legislation. 

98. In cases where a victim of trafficking is identified, it appears that he/she would be encouraged to participate in the investiga-
tion of traffickers. Victims who agree to act as witnesses for the prosecution of the traffickers may be granted immunity and 
allowed to return to their home country without being charged for illegal entry or breach of condition of stay,43 although there 
is no strict rule, protocols or guidance to determine whether or not a victim who testifies for the prosecution will be granted 
immunity.

99. The Prosecution Code provides that a witness (not exclusive to cases of human trafficking) may be granted immunity from 
prosecution only in certain exceptional circumstances. The consideration and decision of granting immunity will be strongly 
influenced by the following factors:-

(a) the nature of the evidence the witness may be able to give and its significance to the prosecution of the case;
(b) the antecedents of the witness;
(c) perceived credibility of the witness (including the fullness of his or her disclosure of 

facts and matters within his or her knowledge) and any discernible motive for not tell-
ing the whole truth (including the receipt, promise or expectation of a benefit);

(d) level of involvement in the offence being prosecuted (which should general-
ly be lower than that of the offender being prosecuted); and

(e) the presence of any supporting evidence.44  

100. In Iqbal Shahid v Secretary for Justice [2010] 4 HKLRD 12, the Court of Final Appeal confirmed that “Legal Circular No. 4 of 
2007 Prosecution Policy towards Refugees, Asylum Seekers and Torture Claimants” issued by the Secretary for Justice provided 
a person seeking asylum, claiming refugee status or claiming to be a torture claimant would not normally be prosecuted for im-
migration offences. However, no such equivalent policy is made in relation to victims of human trafficking. The existing policy 
on immunity therefore does not encourage victims of human trafficking to participate in the investigation and prosecution of 
traffickers. 

43 Robyn Emerton, “Trafficking of Women into Hong Kong for the Purpose of Prostitution: Preliminary Research Findings” (2001) Centre for Comparative 
and Public Law, Faculty of Law, University of Hong Kong, Occasional Paper No. 3, pp. 39-44 (https://www.law.hku.hk/ccpl/pub/Documents/paper3.pdf)
44 11.3 of the Prosecution Code (www.doj.gov.hk/eng/public/pubsoppapercon.html#11)



Question 11: If a person is repatriated to that state, having been found to have been traf-
ficked to a third country, is that person liable to be imprisoned for acts considered as 
criminal ,i.e. prostitution, travel without documents, but which were a direct result of their 
having been trafficked?

101. As discussed under Question 1 and Question 3 above, unless a person is moved into Hong Kong for the purpose of prostitution, 
the illegal transportation of persons into Hong Kong under any other circumstances is generally an immigration issue. Unlike 
asylum and criminal cases where the fates of the persons facing potential extradition require investigation, there is no obliga-
tion to look into the circumstances of illegal immigrants who are subject to repatriation or deportation orders. Further, whether 
a repatriated victim of trafficking would be charged with any criminal offences in his or her home country would depend entire-
ly on the laws and policies of that country, in particular in relation to the definition of human trafficking. 

102. There is no data or commentary available indicating the consequences of those who have been repatriated from or back to Hong 
Kong.



SECTION B
    MONEY LAUNDERING AND    
    HUMAN TRAFFICKING



Question 12: What, if any, are Hong Kong's specific anti-money laundering legislation?

103. The primary anti-money laundering (“AML”) legislation in Hong Kong is the Organized and Serious Crimes Ordinance 
(“OSCO”) and the Drug Trafficking (Recovery of Proceeds) Ordinance (“DTROP”). These ordinances establish statutory offenc-
es of money laundering (“ML”), with DTROP applying to ML activities related to drug trafficking and OSCO applying to ML 
activities related to other serious, indictable offences. This section focuses on the provisions of OSCO, but it should be noted 
that the AML provisions of DTROP are similar, if not identical, to those in OSCO.

104. Other sources of relevant measures aimed at AML are the following:-

(a) Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Ordi-
nance (“AMLO”), which sets out statutory AML measures for financial institutions; 

(b) United Nations (Anti-Terrorism Measures) Ordinance (“UNATMO”), which establish a ML of-
fence in relation to terrorists, terrorist activities and terrorist property; 

(c) Mutual Legal Assistance in Criminal Matters Ordinance (“MLAO”), which legislatively enhances in-
ternational cooperation between Hong Kong and overseas authorities to combat ML; and

(d) Guidelines and codes of practice issued by regulatory authorities and Government bureaux and departments, 
which are expressed either as mandatory rules for regulated participants or guidance as to best practice. 

Organized and Serious Crimes Ordinance 
Money laundering
105. For the purposes of ML offences arising in relation to most serious crimes, including human trafficking, the key piece of AML 

legislation in Hong Kong is OSCO. The main AML provisions of OSCO came into effect in December 1994, with the rest of the 
legislation coming into effect in April 1995.

106. OSCO, amongst other things, establishes an offence of money laundering in Section 25(1) of OSCO:– 

“[A] person commits an offence if, knowing or having reasonable grounds to believe that any property in whole or in 
part directly or indirectly represents any person’s proceeds of an indictable offence, he deals with that property.”

107. The offence under OSCO addresses ML in relation to “indictable offences”. This is the class of more serious criminal acts that 
cannot be dealt with summarily by the lowest level of Hong Kong’s criminal courts. The term “indictable offences” is non-ex-
haustive and deals with any offence that can be tried on indictment under Hong Kong law, and includes:-

(a) common law offences (e.g. murder, kidnapping and false imprisonment); and 
(b) statutory offences that, pursuant to relevant legislation, may be prosecuted as indictable offenc-
es (e.g. attempted murder, robbery and trafficking in persons to or from Hong Kong).

108. 1Schedules 1 and 2 of OSCO list certain indictable offences and define them as “specified offences” for the purposes of en-
forcement powers and penalties under OSCO (discussed in Question 15 below). ML under section 25 of OSCO is included in 
Schedule 1 as a specified offence.

109. The act required to establish the ML offence is “dealing” in proceeds of crime, which is defined in section 2 of OSCO as:- 

“(a) receiving or acquiring the property;
(b) concealing or disguising the property (whether by concealing or disguising its nature, source, loca-

tion, disposition, movement or ownership or any rights with respect to it or otherwise);
(c) disposing of or converting the property;
(d) bringing into or removing from Hong Kong the property; 
(e) using the property to borrow money, or as security (whether by way of charge, mortgage or pledge or otherwise).”

110. Given the broad range of activities included in the definition of “dealing”, participants in all stages of ML can be caught: 
whether the perpetrator of the underlying indictable offence (the “predicate offence”), the immediate money launderer, or any 
intermediate money launderers thereafter.

111. The mental element required to establish the ML offence is “knowing or having reasonable grounds to believe”. The latter 
threshold of “having reasonable grounds to believe” has in practice set a relatively low threshold as it could be established by 
way of inference from the act of dealing itself. For example, the Court of Appeal in  HKSAR v. Lau Sui Hing and anor CACC 
111/2008, unreported, upheld the lower Court’s finding that “lending someone a bank account to deposit and withdraw monies 
is an essential part of money laundering and amount[s] to dealing with property” for the purposes of the money laundering of-
fence because “bank accounts are valuable personal properties”; as such, as the Court of Appeal stated in HKSAR v. Wong Chor 
Wo and anor CACC 314/2006, this gives rise to the only reasonable and irresistible inference that defendants in that situation 
must know of transactions in these accounts and, where such transactions relate to indictable offences, that the account-hold-
ing defendant must have had reasonable grounds to believe that the monies being deposited and withdrawn represented 
proceeds of an indictable offence. 

112. The test for “having reasonable grounds to believe” has been clarified with the Court of Final Appeal ruling in HKSAR v. Pang 



Hung Fai FACC 8/2013, unreported, on 10 November 2014, which has effectively raised the threshold as it requires a greater 
consideration of the subjective circumstances of the defendant:-

(a) the Court will look first at whether a defendant, in their circumstances, had reasonable grounds to be-
lieve that the property comprises proceeds of an indictable offence (the subjective stage); and

(b) if so, the Court will consider all the circumstances that they consider would lead a com-
mon sense, right-thinking member of the community to have reasonable grounds to be-
lieve that the property was the proceeds of an indictable offence (the objective stage).

113. In the Pang Hung Fai case, for example, the Court of Final Appeal determined that a ML conviction should be quashed because 
there were insufficient grounds to establish the ML offence once the subjective matters were taken into consideration; in 
particular, whether a defendant had grounds for trusting the perpetrator of the predicate offence, such as Pang did when he pro-
cessed a payment for a person who was a close friend for over 30 years, who was the chairman of a listed company, whom he did 
not know to be dishonest or dishonorable, and with whom he had a long history of honored unsecured and interest-free loans.

114. If it is proved that a defendant has dealt in the relevant property and that the defendant knew or had reasonable grounds to 
believe that the property represented a person’s proceeds of an indictable offence, then in order for the ML offence to be estab-
lished there is no need:-

(a) to prove the commission of the predicate offence that actually gave rise to the proceeds (HKSAR v. 
Li Ching [1998] HKEC 278), or obtain a conviction in relation to that predicate offence;

(b) to identify the specific conduct of the predicate offence (HKSAR v. Lam Hei Kit CACC 
84/2003), or identify the person for whom the dealing in question was carried out; or 

(c) to prove that the property is, in fact, the immediate proceeds of a suspected indictable offence, 
only that they represent them (HKSAR v. Wong Ping Shui Adam [2001] 1 HKLRD 346). 

115. Removing these elements as prerequisites for a ML offence enables the prosecution of persons who may form one part of a 
chain of persons involved in ML; for example, where the predicate offence occurs overseas and only part of the ML exercise 
takes place in Hong Kong. Although the predicate offence and the ML offence may be dealt with separately, it is possible in 
Hong Kong for a defendant to be prosecuted for both the predicate offence and the ML offence (HKSAR v. Lok Kar-win and ors 
[1999] 4 HKC 783).

116. The ML offence has extra-territorial effect by virtue of section 25(4) of OSCO, which states that an indictable offence for the 
purposes of the ML offence in section 25(1) includes “conduct which would constitute an indictable offence if it had occurred 
in Hong Kong”. In other words, actions carried out abroad – which may even be lawful or expected conduct in the course of 
business in the foreign jurisdiction – may be a basis for criminal liability in Hong Kong.  

117. It should be noted that general ancillary offences under Hong Kong law also apply to ML:-

(a) attempt (section 159G of the Crimes Ordinance);
(b) conspiracy (section 159A of the Crimes Ordinance); and 
(c) aiding, abetting, counselling and procuring the commission of offenc-

es (section 89 of the Criminal Procedure Ordinance).

118. The maximum penalty for ML is, on indictment, imprisonment for up to 14 years and a fine of up to HK$5,000,000 (sec-
tion 25(3)(a) of OSCO). On summary conviction, a person is liable to imprisonment for up to 3 years and a fine of up to 
HK$500,000 (section 25(3)(b) of OSCO). However, a fine is not imposed in addition to a sentence of imprisonment, regardless 
of whether a “confiscation order” (see below) is made (R v. Hedley 11 Cr App R (S) 298).

Suspicious transaction reporting
119. It is an offence to fail to report suspicious transactions to an “authorized officer”, namely the Joint Financial Investigation Unit 

(the “JFIU”). It is essentially an “offence of non-disclosure”. The purpose of the reporting requirement is to enable Hong Kong 
authorities to get timely information about property that may be connected to serious crime so that the authorities can investi-
gate suspected money laundering promptly.

120. The offence is set out in section 25A(1) of OSCO:-

“Where a person knows or suspects that any property- 
(a)  in whole or in part directly or indirectly represents any person’s proceeds of; 
(b)  was used in connection with; or 
(c)  is intended to be used in connection with, 
an indictable offence, he shall as soon as it is reasonable for him to do so disclose that knowledge or suspi-
cion, together with any matter on which that knowledge or suspicion is based, to an authorized officer.” 

121. Section 25A(4) of OSCO makes it an offence for an employee to fail to report suspicious transactions to the “appropriate 
person” as stated in the relevant employer’s reporting procedure, which would prevent the employer from filing a suspicious 
transaction report (“STR”).

122. There are a number of statutory defences to the offence of failing to file an STR, namely where:-



(a) an STR is filed before the transaction involving the relevant property is car-
ried out, and the JFIU has given its consent (section 25A(2)(a) of OSCO); 

(b) an STR is filed after the transaction involving the relevant property is carried out, on the person’s ini-
tiative and as soon as it is reasonable for the STR to be filed (section 25A(2)(b) of OSCO); or 

(c) a person intended to file an STR and there is a reasonable excuse for the failure to do so.

123. The maximum penalty for failing to make an STR is imprisonment for up to 3 months and a fine of up to HK$50,000 (section 
25A(7) of OSCO).

Tipping off
124. It is also an offence to disclose to a third party the existence of an STR with the JFIU. This is essentially an offence of “tipping 

off”. The purpose of this restriction is to ensure that any investigation carried out as a result of an STR is not prejudiced by 
improper disclosures. 

125. The offence is set out in section 25A(5) of OSCO:-

“A person commits an offence if, knowing or suspecting that a disclosure has been made under sub-
section (1) or (4), he discloses to any other person any matter which is likely to prejudice any in-
vestigation which might be conducted following that first-mentioned disclosure.”

126. The maximum penalty for “tipping-off” is, on indictment, imprisonment for up to 3 years and a fine of up to HK$500,000 
(section 25A(8)(a) of OSCO). On summary conviction a person is liable to imprisonment for up to 1 year and a fine of up to 
HK$100,000.

Other AML measures

127. OSCO gives the Hong Kong Courts and authorities powers and remedies aimed at dealing with other aspects of ML; the prin-
cipal of which are the restraint order, disclosure order and the confiscation order. These are all civil remedies sought in civil 
proceedings that generally run parallel to criminal proceedings for ML under section 25. As these can be classed as penalties, 
they are discussed in response to Question 15 below. 

Drug Trafficking (Recovery of Proceeds) Ordinance
128. DTROP came into effect in 1989 and so preceded and acted as the model for OSCO. DTROP is limited to dealing specifically 

with ML in the context of drug trafficking and may be relevant in the context of human trafficking involving drug mules. How-
ever, given that sections 25 and 25A of DTROP are identical to sections 25 and 25A of OSCO, save that the DTROP provisions 
are limited to the context of “drug trafficking”, we do not repeat the DTROP provisions in this report. Likewise, the other AML 
measures (restraint order, disclosure order and confiscation order) are identical and are not separately discussed in this report. 

129. The maximum penalty for ML under DTROP is, on indictment, imprisonment for up to 14 years and a fine of up to 
HK$5,000,000 (section 25(3)(a) of DTROP). On summary conviction a person is liable to imprisonment for up to 3 years and a 
fine of up to HK$500,000 (section 25(3)(b) of DTROP).

Anti-Money Laundering and Counter-Terrorist Financing (Financial Institutions) Ordinance 
130. AMLO came into effect on 1 April 2012 in order to improve Hong Kong’s AML regime by codifying the regulation of Hong 

Kong financial institutions (“FI”) in a manner consistent with international AML standards for FIs. This legislation is aimed at 
enhancing Hong Kong’s AML regime for the financial sectors primarily by making mandatory the preventive measures FIs are 
required to take as to customer due diligence (“CDD”) and record-keeping. 

131. 1AMLO also put in place a licensing regime for remittance agents and money changers (defined as “Money Service Operators” 
in the ordinance), to regulate a previously unregulated sector that is highly susceptible to ML activities. 

132. The key provisions of AMLO are:-

(a) Section 5(1) and section 23 of Schedule 2 – FIs are required to carry out CDD and record-keeping as set out in 
Schedule 2, with FIs required to take all reasonable measures to ensure that proper safeguards exist to prevent a 
contravention of any requirement under Parts 2 and 3 of Schedule 2, and to mitigate money laundering risks.

(b) Section 5 – It is an offence for a person, knowingly or with the intent to defraud a relevant authority (i.e. an FI sec-
tor’s relevant regulator, such as the HKMA in respect of banks), to contravene a “specified provision” of the AMLO 
(as defined in section 5(11), including section 23 of Schedule 2). It is also an offence for a person who is an em-
ployee of an FI, is employed to work for an FI or is concerned in the management of an FI, knowingly or with in-
tent to defraud a relevant authority, to cause or permit the FI to contravene a specified provision of the AMLO.

(c) Section 21 – Relevant authorities are granted powers to take disciplinary actions 
against FIs for any contravention of a specified provision in the AMLO.

United Nations (Anti-Terrorism Measures) Ordinance 
133. UNATMO came into effect in 2002. This legislation was intended to deal with terrorist financing by establishing it as an of-

fence for a person (a) to provide or collect property, with the intention or knowing or having reasonable grounds to believe, that 
the property be used or will be used to commit one or more terrorist acts (section 7 of UNATMO), or (b) to make property or 



financial services available to or for the benefit of a person who is a terrorist or terrorist associate (section 8 of UNATMO). The 
maximum penalty for these offences is, on indictment, imprisonment for up to 14 years and a fine (section 14(1)(a) of UNAT-
MO). On summary conviction, a person is liable to imprisonment for up to 2 years and a fine of up to HK$100,000 (section 
14(1)(b) of UNATMO).

134. As UNATMO was designed to implement Resolution 1373 of the Security Council of the United Nations in relation to terrorist 
acts and to disrupt terrorist financing, which is not directly related to the issues of human trafficking, we do not discuss UNAT-
MO in detail in this report. 

Other Regulation
135. Various regulatory and other authorities in Hong Kong, specifically those responsible for high-risk industries and professions 

identified by FATF (as defined below), have issued guidelines and codes of conduct in relation to AML. These guidelines and 
codes are intended primarily to set out preventive AML measures, with some regulators imposing mandatory requirements on 
regulated members and others providing guidance to participants in specific business sectors. 

136. The following are key pieces of regulatory AML measures:-

Financial Institutions
(a) Banks and other FIs (i.e. deposit-taking companies) are regulated by the Hong Kong Monetary Authority (the 

“HKMA”) and are required to observe requirements set out under the “Guideline on Anti-Money Laundering 
and Counter-Terrorist Financing (for Authorized Institutions)” issued by the HKMA in January 2012 and re-
vised in March 2015.45 These guidelines were issued pursuant to the AMLO and provide guidance on the require-
ments for AML and counter-terrorist financing (“CTF”) controls, in particular CDD and record-keeping. 

(b) The HKMA has also issued a “Guidance Paper on Transaction Screening, Transaction Monitoring and Sus-
picious Transaction Reporting” in December 2013 to provide guidance on transaction screening, transac-
tion monitoring and suspicious transaction reporting.46 Copies of the above guidance, as well as relevant cir-
culars, have been collected together and made available on the HKMA’s webpage for AML and CTF.47 

Securities and futures market participants
(c) Licensed persons under the Securities and Futures Ordinance (e.g. securities dealers) and their senior management 

are regulated by the Securities and Futures Commission (the “SFC”) and are required to observe the requirements 
in the “Guideline on Anti-Money Laundering and Counter-Terrorist Financing” issued by the SFC in April 2015.48 
These guidelines were issued pursuant to the AMLO and provide practical guidance to assist licensed corpora-
tions and their senior management in designing and implementing their own AML and CTF policies, procedures 
and controls so as to meet the AMLO and other relevant AML requirements. Copies of this guidance, as well as 
relevant circulars, have been collected together and made available on the SFC’s webpage for AML and CTF.49 

Insurers
(d) Insurance participants are regulated by the Office of the Commissioner of Insurance and are required to ob-

serve the requirements in the “Guideline on Anti-Money Laundering and Counter-Terrorist Financing (For 
authorized insurers, reinsurers, appointed insurance agents and authorized insurance brokers carrying on 
or advising on long term business)” issued in July 2012 and revised in March 2015.50 The guidance note pro-
vides a background of AML and CTF requirements and gives guidance on AML and CTF procedures to as-
sist regulated insurance institutions in complying with their statutory and regulatory obligations. 

Money lenders
(e) Money lenders are licensed under the Money Lenders Ordinance. In April 2007, the Narcotics Division of the Secu-

rity Bureau (the “Narcotics Division”) issued a practical guidance note for money lenders.51 The Narcotics Division 
issued an updated guidance note in June 2009 titled “Anti-Money Laundering & Counter-Terrorist Financing - A 
Practical Guide for: Accountants, Estate Agents, Precious Metals and Precious Stones Dealers and Trust and Com-
pany Service Providers” (the “ND Practical Guide”).52 The 2007 guidance note and the ND Practical Guide gives 
background information on money laundering and guidance to money lenders on suspicious activity, and AML 
and CTF measures (i.e. know-your-customer measures, record-keeping, and suspicious transaction reporting). 

Designated Non-Financial Business or Profession
(f) A number of additional industries which are classed as designated non-financial businesses or profes-

sions (“DNFBP”) have been identified as being susceptible to ML activities by the FATF (as defined be-
low), and mandatory requirements or guidelines have been issued in relation to AML as follows:-
(i) Solicitors are regulated by the Law Society of Hong Kong and are required to observe “Practice Di-

rection P”, which was issued in July 2008.53 The practice direction requires lawyers to carry out cli-

45 http://www.hkma.gov.hk/media/eng/doc/key-information/guidelines-and-circular/guideline/g33.pdf 
46 http://www.hkma.gov.hk/media/eng/doc/key-functions/banking-stability/aml-cft/Gudiance_Paper_20131216.pdf 
47 http://www.hkma.gov.hk/eng/key-functions/banking-stability/aml-cft.shtml
48 http://www.sfc.hk/web/EN/rule-book/anti-money-laundering-and-counter-terrorist-financing/legal-and-regulatory-requirements.html
49 http://www.sfc.hk/web/EN/rule-book/anti-money-laundering-and-counter-terrorist-financing/
50 http://www.hkma.gov.hk/media/eng/doc/key-information/guidelines-and-circular/guideline/g33.pdf  
51 The extract from the guidance note aimed at money lenders is made available by the JFIU on their webpage for money lenders (http://www.jfiu.gov.hk/en/
ifi_ml.html, extract at http://www.fstb.gov.hk/fsb/aml/eng/pdf/part3_3-2.pdf)
52 http://www.nd.gov.hk/en/anti-moneylaundering-contents.htm
53 http://www.hklawsoc.org.hk/pub_e/professionalguide/volume2/default.asp?cap=24.17



ent identification and verification, CDD, record-keeping and to take other AML steps. 
(ii) Accountants are regulated by the Hong Kong Institute of Certified Public Accountants and are re-

quired to observe a legal bulletin titled “Requirements on Anti-Money Laundering, Anti-Terrorist Fi-
nancing and Related Matters”, which was issued in July 2006 and revised on 2 April 2015 to give prac-
tical guidance to accountants.54 The ND Practical Guide is also addressed to accountants. 

(iii) Estate agents are regulated by the Estate Agents Authority and are required to observe the “Prac-
tice Guide for Hong Kong Estate Agency Practitioners”, which includes guidance on AML mea-
sures to assist Estate Agents identify the potential use of real estate transactions for money laun-
dering.55 The ND Practical Guide also includes practical guidance for Estate Agents.

(iv) Trust and Company Service Providers can find practical guidance from the “Anti-Money Laundering and 
Counter Terrorist Financing Guidelines” issued in May 2008 by the HK Institute of Chartered Secretaries 
for their members carrying out trust and company services.56 Participants in the trust and company ser-
vice industry who are lawyers or accountants are required to comply with their own industry’s AML guide-
lines. The ND Practical Guide also includes practical guidance for Trust and Company Service Providers.

(v) The ND Practical Guide includes practical guidance to precious metals and precious stones dealers.
(vi) Remittance agents and money changers (i.e. Money Service Operators) are licensed by and are under the 

supervision of the Customs and Excise Department, which issued an amended “Guideline on Anti-Mon-
ey Laundering and Counter-Terrorist Financing (For Money Service Operators)” in March 2015.57 

54 http://www.hkicpa.org.hk/en/membership-and-benefits/professional-representation/combating-money-laundering
55 http://www.eaa.org.hk/practice/documents/pguide.pdf
56 http://www.hkics.org.hk/index.php?_room=10&_subRoom=67&_action=detail&_page=5
57 https://eservices.customs.gov.hk/MSOS/download/guideline/AMLO_Guideline_en.pdf



Question 13:  Where Hong Kong has ratified regional or international anti-money laun-
dering conventions does its legislation comply with those that would be needed in order to 
ensure that it can, in theory, meet its obligation?

Financial Action Task Force
137. Hong Kong has been a member of the Financial Action Task Force (“FATF”) since 1991. FATF is an inter-governmental body 

aimed at, amongst other things, setting international standards and promoting the effective implementation of legal, regulatory 
and operational measures for combating ML. 

138. The FATF 40 Recommendations are the international benchmark for AML requirements. In 2008, FATF introduced the IX Spe-
cial Recommendations in relation to terrorist financing, and in 2012, FATF introduced a new version of the FATF 40 Recom-
mendations that incorporated the IX Special Recommendations (the “FATF Recommendations”). The provisions of the FATF 
Recommendations are summarized in Schedule 4 to this report; they can be seen to cover all aspects of national AML efforts, 
from criminalization of ML to international cooperation in combatting ML. 

139. FATF conducts periodic “mutual evaluations” and updates of its member states to determine the level of their compliance with 
the FATF Recommendations.  Hong Kong’s last comprehensive mutual evaluation was held in 2008, in relation to the pre-con-
solidated 40 Recommendations.58 The comprehensive 2008 report was then updated by a follow-up review and brief report in 
October 2012.59 The next mutual evaluation exercise is due to take place in 2017-2018. 

140. The mutual evaluation process considered Hong Kong’s legislative and enforcement framework, as well as its track history, in 
light of the FATF Recommendations and then assigned ratings of “compliant”, “largely compliant”, “partially compliant” and 
“not compliant”, together with summaries of the deficiencies leading to any rating below “compliant”. 

141. Given the comprehensiveness of the FATF mutual evaluation in their 600+ page report – which involved submissions by HK 
authorities, and FATF representatives’ site visit to Hong Kong and meetings with stakeholders (e.g. Government, authorities, 
professional bodies) – we do not propose to replicate the full analysis of Hong Kong’s legislative compliance with the FATF 
Recommendations to combat ML in this report. We have instead included, in Schedule 4 to this report, a copy of the table of 
compliance from the FATF mutual evaluation report, updated with the comments and compliance ratings issued by FATF in 
their follow-up report of 2012. It can be seen that Hong Kong is for the most part “compliant” or “largely compliant” with the 
FATF Recommendations.

142. It should be noted that FATF recognizes the important connection between human trafficking and ML activities, and in July 
2011 published a typologies report on the subject titled “Money Laundering Risks Arising from Trafficking in Human Beings 
and Smuggling of Migrants”.60 The report records the findings of a project team comprising delegations from FATF members 
working together with representatives of other concerned regional and international organizations (e.g. APG (see below), 
the Egmont Group, International Monetary Fund, UN Office on Drugs and Crime, Moneyval), who based their findings on 
questionnaires completed by FATF members and observers, a review of case studies and literature on human trafficking and 
smuggling and the use of ML in relation to those activities, and a workshop attended by FATF and Egmont Group experts in 
Cape Town in November 2010. Among the key findings recorded in the report in relation to human trafficking and ML are the 
following:- 

(a) there is a lack of adequate information about the number of persons being trafficked, and there is 
even less information about the income generated by this activity and how it is laundered;

(b) the ML techniques are similar to those found with other serious crimes;
(c) criminals involved in human trafficking are particularly engaged in the handling of and movement of cash;
(d) there are links between human trafficking and other forms of organized crime; and 
(e) pursuing ML activity from human trafficking calls for effective cooperation between all relevant agencies.

UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances 1988 (the “Vienna Convention”)
143. Hong Kong implemented the Vienna Convention in 1988 and it continues to be in force following Hong Kong’s return to the 

PRC under article 153 of the Basic Law. The Vienna Convention obliges state parties to criminalize trafficking activities relating 
to narcotic drug and psychotropic substances, including the laundering of the proceeds of these offences. Hong Kong’s DTROP 
is designed to implement the key requirements set out in the Vienna Convention, with section 25 of DTROP implementing the 
specific requirement to criminalize ML of the proceeds of drug trafficking.

144. As the Vienna Convention focuses on drug trafficking, and is less directly relevant to the specific issue of human trafficking, we 
do not propose to discuss this treaty in detail in this report. We note that Recommendation 1 of the FATF Recommendations 
is that state legislation should comply with obligations under the Vienna Convention, and that FATF concluded in its mutual 
evaluation in 2008 that Hong Kong was in compliance with the Vienna Convention. 

58 http://www.fatf-gafi.org/countries/d-i/hongkongchina/documents/mutualevaluationofhongkongchina.
59 http://www.fatf-gafi.org/countries/d-i/hongkongchina/documents/follow-upreporttothemutualevaluation reportofhongkongchina.html 
60 http://www.fatf-gafi.org/topics/methodsandtrends/documents/moneylaunderingrisksarisingfromtraffickingof humanbeingsandsmugglingofmigrants.html



UN Convention against Transnational Organized Crime 2000 (the “Palermo Convention”) 
145. The Palermo Convention was signed by the PRC in December 2000 and ratified in September 2003. It has applied to Hong 

Kong since September 2006. The Palermo Convention addresses transnational organized crime by requiring that state parties:- 

(a) create domestic criminal offences of participating in an organized crimi-
nal group, ML, corruption and obstruction of justice;

(b) adopt comprehensive and enhanced frameworks for extradition, mutual le-
gal assistance and law enforcement cooperation; and

(c) promote training and technical assistance for national authorities to develop and enhance their capabilities.

146. The requirements under this treaty are, in essence, reflected throughout the FATF Recommendations. As can be seen in FATF’s 
mutual evaluation reports, Hong Kong has addressed these requirements through a network of existing and new legislation, 
notably OSCO in relation to organized crime and ML; the Prevention of Bribery Ordinance in relation to corruption (as dis-
cussed in Section C to this report); the Fugitive Offenders Ordinance in relation to extradition; and the Mutual Legal Assis-
tance in Criminal Matters Ordinance in relation to procedures for seeking and providing mutual legal assistance on the taking 
of evidence, search and seizure of documents or evidence, restraint of property pursuant to multilateral treaties (e.g. Palermo 
Convention), bilateral treaties (of which Hong Kong currently has 28 in force and a further two signed) and any other recipro-
cal agreements.

147. OSCO is designed to implement the key ML requirements set out in the Palermo Convention by criminalizing dealing in the 
proceeds of serious crime. Article 6 of the Palermo Convention contains the main requirement to create an ML offence. Article 
6 requires state parties to criminalize, so far as possible in accordance with domestic laws:-

“[To] establish as criminal offences, when committed intentionally:
(a)(i)  The conversion or transfer of property, knowing that such property is the proceeds of crime, for the pur-

pose of concealing or disguising the illicit origin of the property or of helping any person who is involved 
in the commission of the predicate offence to evade the legal consequences of his or her action;

(ii)  The concealment or disguise of the true nature, source, location, disposition, movement or owner-
ship of or rights with respect to property, knowing that such property is the proceeds of crime;

(b)…(i) The acquisition, possession or use of property, knowing, at the time of re-
ceipt, that such property is the proceeds of crime;

(ii)  Participation in, association with or conspiracy to commit, attempts to commit and aiding, abetting, facilitat-
ing and counselling the commission of any of the offences established in accordance with this article.”

148. As shown in Schedule 5 to this report, Hong Kong is in compliance with the above obligation to criminalize ML and its ancil-
lary offences.

149. Article 7 requires, in brief, that state parties take practical measures to ensure their compliance with their AML obligations un-
der the Palermo Convention. These steps include the creation of comprehensive domestic regulatory and supervisory regimes 
for financial and other industries susceptible to ML focusing on customer identification, record-keeping and the reporting of 
suspicious transactions, and the use of relevant international and regional initiatives as guidelines (articles 7(1)(a) and (3)), 
ensuring and developing cooperative efforts among relevant administrative, regulatory and law enforcement authorities on 
domestic and international levels (articles 7(1)(b) and (4)), and the implementation of measures to detect and monitor the 
movement of cash and negotiable instruments across state borders (article 7(2)). In sum, these are the broad statements of 
principle underlying the detailed practical measures required under the FATF Recommendations, with which Hong Kong is 
largely compliant.

150. We note that Recommendation 1 of the FATF Recommendations is that state legislation should comply with obligations under 
the Palermo Convention. In its mutual evaluation in 2008, FATF concluded that Hong Kong was in compliance with the Paler-
mo Convention. 

Other international obligations
Asia/Pacific Group on Money Laundering 
151. Hong Kong has been a member of the Asia/Pacific Group on Money Laundering (“APG”) since it was founded in 1997 to work 

regionally on implementing members’ AML obligations, including under FATF. The APG does not impose separate obligations 
under regional conventions or recommendations such as those of FATF, but ATF does have terms of reference. Hong Kong was 
a founding member of the APG and is still a member in good standing.

Egmont Group of Financial Intelligence Units  
152. Hong Kong has been a member of the Egmont Group of Financial Intelligence Units since 1996. The Egmont Group is an inter-

national organization comprising financial investigation units of 139 member states and is intended to enable international au-
thorities to share intelligence and to improve international cooperation, including by enhancing mutual legal assistance. Hong 
Kong’s JFIU is a member in good standing. FATF considered Hong Kong’s membership with the Egmont Group and reported in 
their 2008 mutual evaluation that they understood Hong Kong was in compliance.



Question 14: What legislation exists to address money laundering arising as a result of 
human trafficking?

Legislation
153. There is no express ML offence relating to human trafficking specifically. However, the general ML offence in section 25 of 

OSCO applies in relation to all indictable offences, which would include any human trafficking offences triable on indictment 
in Hong Kong (i.e. the express trafficking offence in section 129 of the Crimes Ordinance). The general applicability of section 
25 of OSCO means that the ML offence is capable of addressing ML arising out of a broad range of human trafficking activities 
which are themselves serious crimes under Hong Kong law; for example, ML in relation to fraud and false imprisonment. 

154. The only predicate offence expressly relating to human trafficking is section 129 of the Crimes Ordinance, which can be tried 
on indictment and can therefore found a ML offence under section 25 of OSCO. However, we have been unable to find any 
Court decisions under section 25 of OSCO that relate to an offence under section 129 of the Crimes Ordinance.

155. We have reviewed ML case law in relation to predicate offences that indirectly relate to human trafficking, as we have outlined 
in Section A of this report. We set out below, by way of example, a small of number of ML cases relating to the operation of vice 
establishments (i.e. brothels) and immigration offences:- 

(a) HKSAR v. Ching Kun Kin CACC 192/2008 – This case involved six charges of ML under section 25 of OSCO in rela-
tion to a conspiracy to keep a vice establishment, resulting in a sentence of 6 years, 3 months for the ML offence. 

(b) HKSAR v. Cheung Sze Wah and others CACC 301/2009 – This case involved six charges of ML under section 25 of 
OSCO in relation to managing a vice establishment, resulting in a sentence of 4 years, 6 months for the ML offence. 

(c) HKSAR v. Ng Yuet Fei and Kan So Fong CACC 294/2012 – This case involved ML under section 25 of OSCO in 
relation to managing a vice establishment, resulting in a sentence of 4 years, 6 months for the ML offence.

(d) HKSAR v. Lam Hei Kit CACC 84/2003 – This case involved two charges of ML under section 25 of OSCO in relation to 
travel document offences and the smuggling of illegal immigrants, resulting in a sentence of 2 years for the ML offence.

(e) HKSAR v. Cheung Kam Lun CACC 15/2003 – This case involved ML of the proceeds of a conspira-
cy in relation to smuggling illegal immigrants, resulting in a sentence of 2 years, 9 months for the ML of-
fence and incorporating a reduction in the sentence on account of the defendant’s health.

We have not been able to find judgments in which moneylenders or employment agen-
cies (particularly those dealing with FDHs) were prosecuted for ML offences.

156. The FATF Recommendations require member states’ national ML legislation to capture the proceeds of crimes falling within 
specified categories of offences. The FATF mutual evaluation of 2008 found that Hong Kong was largely compliant with this 
requirement, qualifying the rating only as follows: “The predicate offences do not adequately cover one of the 20 designated 
categories of offences, specifically; environmental crimes.” In other words, FATF accepted information provided to it by Hong 
Kong authorities and was satisfied that Hong Kong’s laws adequately addressed that categories “trafficking in human beings and 
migrant smuggling” and “sexual exploitation including sexual exploitation of children”, as follows:-

(a) As to “trafficking in human beings and migrant smuggling”, FATF summarized Hong 
Kong’s compliance with the human trafficking requirement as follows: 

“Caught via a combination of conventional criminal offences such as kidnapping and criminal intimidation, in conjunction with 
a range of possible immigration related offences such as: assisting passage to Hong Kong of unauthorised entrants under s.37D 
of the Immigration Ordinance Cap. 115; offence by crew of ship carrying unauthorised entrants to Hong Kong under s.37C of 
the Immigration Ordinance; trafficking in persons to and from Hong Kong for the purpose of prostitution under s.129 CrO.”

(b) As to “sexual exploitation, including sexual exploitation of children”, FATF summa-
rized Hong Kong’s compliance with this class of offences as follows:- 

“Trafficking in persons to or from Hong Kong for the purpose of prostitution under s.129 CrO; control of person for 
unlawful sexual intercourse or prostitution under s.130 CrO; causing or encouraging prostitution of, intercourse 
with, or indecent assault on girl or boy under 16 under s.135 CrO; sexual offences against children under 16 commit-
ted in other countries by a HK resident or incorporate having a place of business in HK under s.153P-s.153R CrO.”

157. It can be seen that the Hong Kong legislation cited above, which are said to comprise the predicate offences satisfying the 
“human trafficking” and “sexual exploitation” requirements for the purposes of FATF’s mutual evaluation, are those that have 
already been discussed in Section A of this report; namely, a narrow offence of trafficking in persons under section 129 of the 
Crimes Ordinance and a patchwork of other offences that address some activities typically involved in human trafficking. From 
the perspective of addressing ML in relation to human trafficking, and the ability to restrain and confiscate proceeds of human 
trafficking generally, a number of problems arise out of this legislative scheme:-

(a) The predicate offences identified in the FATF mutual evaluation as satisfying the activity of “trafficking in human 
beings” reflect what is now an outdated understanding of human trafficking focusing on the unauthorized entry of 
victims into Hong Kong and kidnapping; these do not reflect current realities as to the links between traffickers and 
victims, where victims often enter Hong Kong legally and whose coercion often does not involve kidnapping.



(b) OSCO’s ML offence and suspicious transaction reporting requirement operate in respect of all “indict-
able offences” and, as discussed above, can therefore capture proceeds of illicit activities that are in-
volved in human trafficking. However, while as a practical matter dealings with proceeds of human traf-
ficking activities may from time to time be caught in this way, the connection of such proceeds to human 
trafficking is unlikely to be acknowledged; this has the detrimental effect of distorting our understand-
ing of the nature and extent of human trafficking-related ML that takes place through Hong Kong. 

(c) As discussed in response to Question 15 below, powers under OSCO for the restraint and confiscation of 
proceeds of crime are available in cases involving defendants suspected or convicted of indictable offenc-
es listed in Schedules 1 and 2 of OSCO (“specified offences”). However, as discussed in paragraph 180 be-
low, the Schedule 1 and 2 lists of specified offences omit a number of indictable offences that are relevant 
to human trafficking; in particular, the forcible taking or detention of a person with an intent to sell that 
person (under section 42 of the Offences against the Person Ordinance) is not a specified offence. 

(d) Offences related to human trafficking may not directly give rise to relevant “proceeds” when consid-
ered on their own (e.g. assault), even though such an offence might form part of a nexus of human traf-
ficking activities from which proceeds are being generated. Accordingly, a defendant may be a partici-
pant in (for example) transnational human trafficking and receive proceeds from that activity, but the 
relevant actions carried out by the defendant in Hong Kong constituting an indictable offence are only a 
component part of trafficking that may not directly give rise to proceeds captured under OSCO.

158. In circumstances where it remains unclear whether activities giving rise to proceeds are related to human trafficking, there 
are risks to persons under suspicious transaction reporting obligations under OSCO and, in particular, to financial institutions 
under AMLO obligations. The ability of financial institutions to detect ML activities depends on the red flags (i.e. the indicators 
of suspicious activity) that arise in respect of their customers’ transactions, and the red flags will in turn depend on the specific 
predicate offences involved; accordingly, where there are inadequate predicate offences dealing with human trafficking activi-
ties, the ability of financial institutions to properly detect trafficking-related transactions will be undermined.

Other regulation
159. Of the regulatory AML measures referred to in Question 12 above, it appears that there is no guidance designed to specifically 

address ML relating to human trafficking. On the contrary, the ND Practical Guide issued by the Narcotics Division for accoun-
tants, estate agents, precious metals and precious stones dealers, trust and company service providers, and money lenders lists a 
number of common predicate offences, but omits human trafficking.61 

160. It is arguable that the modes of ML should essentially be the same regardless of the underlying illicit activity and, therefore, 
that specific guidance to those on the front line is unnecessary. However, leading AML organizations, including FATF, appear 
in recent years to have taken the view that there are distinct typologies of ML connected with the trafficking of human beings 
(“AML-THB typologies”) and that there is therefore a need to advise financial institutions and businesses on how to identify and 
report on such suspected activity. By way of background, the following is a brief review of key international ML initiatives and 
guidance:- 

(a) The APG released a report in October 2010 titled “Preliminary Scoping Study on People Smuggling, Peo-
ple Trafficking, Money Laundering and Criminal Asset Confiscation” following an APG workshop in 2009 fo-
cusing on AML-THB typologies in the Asia-Pacific region.62 The report concluded, amongst other things, 
that further research needed to be carried out on AML-THB typologies and the amounts involved.

(b) FATF issued its key report on the issue, “Money Laundering Risks Arising from Trafficking in Human Beings and 
Smuggling of Migrants”63 (discussed in paragraph 142 above) in July 2011. The report is primarily a high level analysis 
of AML-THB typologies reviewing international and national experiences and recommended practices. However, the 
report includes a list of red flag indicators culled from the participants’ case studies that the authors considered “to be 
of particular help to industry to better fight against money laundering arising from [human trafficking]”64 ; these red 
flag indicators were identified notwithstanding the authors’ finding that “the channels used, the instruments and the 
sectors implied [in money laundering associated with human trafficking] are the same as for other criminal activities”.

(c) The Organization for Security and Co-operation in Europe (“OSCE”) issued a report titled “Leveraging An-
ti-Money Laundering Regimes to Combat Trafficking in Human Beings” in 2013, arising out of an expert 
seminar in 2011 attended by practitioners and researchers from law enforcement agencies, judicial and su-
pervisory agencies and other governmental authorities, inter-governmental and international organizations, 
anti-trafficking experts, NGOs, and financial institutions and the business sector, from various European, 
Asian and Mediterranean countries.65 While OSCE’s report is again a high level study, it includes relevant 
case studies and recommendations aimed specifically at financial institutions and the business sector.

(d) A number of guidance notes specifically addressing AML-THB typologies and directed at fi-
nancial institutions and the business sector have been published in recent years:-

61 Paragraph 3.5 of the ND Practical Guide states: “In Hong Kong, crime proceeds are generated from various illegal activities. They can be derived from 
drug trafficking, smuggling, illegal gambling, bookmaking, blackmail, extortion, loan sharking, tax evasion, controlling prostitution, corruption, robbery, 
theft, fraud, copyright infringement, insider dealing and market manipulation.”
62 http://report.nat.gov.tw/ReportFront/report_download.jspx?sysId=C10000990&fileNo=006
63 http://www.fatf-gafi.org/topics/methodsandtrends/documents/ moneylaunderingrisksarisingfromtraffickingofhumanbeingsandsmugglingofmigrants.html
64 See Annex B of the FATF AML-THB typologies report, at page 63.
65 http://www.osce.org/secretariat/121125



(i) “Suspicious Financial Activity and Human Trafficking” is a manual published in 2013 by Finance 
Against Trafficking, a UK-based NGO comprising volunteers from various business sectors acting pro 
bono.66 The manual is directed at businesses in the regulated sector and gives examples and case stud-
ies of human trafficking, explains the risks of legitimate businesses’ being drawn into illicit traffick-
ing activities, and identifies red flag indicators organized by business sector and transaction type.

(ii) A white paper with guidance for financial institutions and law enforcement agencies in identifying finan-
cial transactions linked to human trafficking was issued by Cyrus R. Vance Jr., Manhattan’s District Attor-
ney, and Monique Villa, CEO of the Thomson Reuters Foundation, in January 2014. The white paper was 
prepared in collaboration with major financial institutions (including JP Morgan Chase, Citigroup, Bank of 
America, Wells Fargo, TD Bank, Barclays, Western Union and American Express) and NGOs, and amongst 
other things analyzed the financial behaviour of human traffickers and identified the types of transactions 
that could be linked to human trafficking. Copies of the white paper were distributed to financial insti-
tutions and law enforcement agencies, but it does not appear to be publicly available. The Thomson Reu-
ters Foundation is next launching the initiative in Europe, to be followed by a similar program in Asia.

(iii) An advisory titled “Guidance on Recognizing Activity that May be Associated with Human Smuggling and 
Human Trafficking – Financial Red Flags” was issued in September 2014 by the Financial Crimes Enforce-
ment Network (FinCEN) of the US Department of Treasury.67 The FinCEN advisory provides financial in-
stitutions with background information on the nature and operation of human trafficking and smuggling, 
and user-friendly tables on “transactional” and “customer interaction” red flags which FinCEN recommends 
be used by financial institutions as “a handout for their investigations staff and/or branch personnel”.

(e) Finally, there are publicly available reports containing anonymized case studies of ML ac-
tivities connected with human trafficking,68 including the following:-
(i) The APG issues an annual typologies report containing case studies from member states and regional find-

ings of ML activities; these have historically included cases of ML relating to human trafficking.69 
(ii) The US Immigration and Customs Enforcement agency (ICE) issues a quarter-

ly bulletin titled “Cornerstone” which reports on ICE investigations.70 Case studies sum-
marized in the Cornerstone report include lists of red flag indicators.

161. Hong Kong regulators and supervisory authorities do not appear to have prepared AML-THB typologies or guidance of the type 
outlined above. For the purposes of this report, we consider by way of example the guidance offered by the HKMA and SFC.

HKMA 
162. The HKMA has not issued any specific guidance on ML in relation to human trafficking. Relevant HKMA guidance is only 

available in the form of generally applicable red flag indicators that are listed in the “Guideline on Anti-Money Laundering and 
Counter-Terrorist Financing (for Authorized Institutions)”, but not within the context of any specific illicit activity.71 

163. On the other hand, the HKMA has recently issued a typology report titled “Guidance Paper on Anti-Money Laundering 
Controls over Tax Evasion”,72 which provides an overview of tax evasion and ML connected with tax evasion, and includes “a 
non-exhaustive list of [red flag indicators] that can highlight tax evasion by a customer” in the Annex. 

164. The tax evasion guidance appears to have been issued in response to the banking sector’s compliance obligations arising under 
Hong Kong’s international obligations; specifically, Hong Kong’s entry in November 2014 into an inter-governmental agree-
ment with the US requiring Hong Kong financial institutions to register with, and then report relevant account information of 
US taxpayers to, the Internal Revenue Service for compliance with the US Foreign Account Tax Compliance Act.73

165. There are currently no legal obligations under Hong Kong law for the banking sector to specifically monitor transactions and 
potential ML connected with human trafficking. However, the introduction by the HKMA of typology-based AML guidance in 
relation to human trafficking – in the form of guidance that the HKMA has already provided in relation to tax evasion – would 
be consistent with developing international practice.

SFC
166. The SFC has not issued any specific guidance on ML in relation to human trafficking. SFC guidance is only available in the 

form of generally applicable red flag indicators relevant to the securities sector that are listed in the “Guideline on Anti-Money 
Laundering and Counter-Terrorist Financing”, but not within the context of any specific illicit activity.74 

66 http://www.stopthetraffik.org/download.php?type=resource&id=607
67 http://www.fincen.gov/statutes_regs/guidance/pdf/FIN-2014-A008.pdf
68 It should be noted that financial institutions and DNFBPs may have access to the JFIU secured website, which contains anonymized case studies and 
practical ML examples; restricted information of this nature has not been reviewed for this report.
69 http://www.apgml.org/methods-and-trends/page.aspx?p=8d052c1c-b9b8-45e5-9380-29d5aa129f45
70 http://www.ice.gov/cornerstone. See, for example, the August 2013 report, which features a human trafficking case and a profile of Project STAMP (Smug-
glers’ and Traffickers’ Assets, Monies and Proceeds) which targets human trafficking and smuggling organizations through anti-money laundering actions.
71 See paragraphs 7.14, and 7.39 to 7.44 of the HKMA guideline, which provide examples of suspicious transactions involving cash transactions, bank 
accounts, investment related transactions, off-shore international activity, authorized institutions’ employees and agents, and secured and unsecured lending, 
but without any specific context. See http://www.hkma.gov.hk/media/eng/doc/key-information/guidelines-and-circular/guideline /g33.pdf
72 Issued in March 2015, see http://www.hkma.gov.hk/media/eng/doc/key-functions/banking-stability/aml-cft/Gudiance_Paper_Tax_20150331.pdf
73 http://www.hkma.gov.hk/media/eng/doc/key-information/guidelines-and-circular/2014/20141113e1.pdf
74 See paragraphs 7.14, 7.39 and 7.40 of the SFC guideline, which provide examples of suspicious transactions involving securities, futures contracts or lever-



167. Unlike the HKMA, the SFC has not issued any other comprehensive typology reports or guidance papers. It appears that the 
SFC instead disseminates AML intelligence by way of circular, for example:-

(a) a circular titled “Suspicious Transactions Monitoring and Reporting” dated 3 December 2013,75  which:- 
(i) reminds regulated securities participants to have regard to the red flag indi-

cators in paragraphs 7.14, 7.39 and 7.40 of the SFC guideline; 
(ii) encourages regulated participants to review the secured website of the JFIU for 

case studies and reports of AML in practice; and, most importantly
(iii) lists additional red flag indicators relating to fund transfers to or from third par-

ties, identified in local and international typology studies and analyses; and
(b) a circular titled “Money Laundering and Terrorist Financing Risks Associat-

ed with Virtual Commodities” dated 16 January 2014,76 which:- 
(i) highlights the risks posed by virtual commodities (e.g. Bitcoin) as potential new modes of ML; and 
(ii) lists additional customer due diligence and suspicious transaction monitoring procedures to address the risks.

168. In light of the above, if the SFC were to introduce guidance on AML-THB typologies, the guidance could be introduced by way 
of a circular issued by the SFC. However, given that the SFC does also issue “guidelines” addressed to Licensed Corporations in 
relation to AML/CTF, it would be equally possible for the SFC to issue a separate guidance paper regarding AML-THB typolo-
gies (i.e. similar in format to the HKMA’s guidance paper in relation to tax evasion).

169. It should be noted that Hong Kong regulators in the securities sector have begun to take steps to encourage investors (both asset 
owners and investment managers) and investees to act responsibly in relation to environmental, social and governance issues 
(“ESG”), including on governance issues such as AML and social issues related to human trafficking in investee companies’ 
operations. This is in accordance with the international movement for sustainable business and investment, as exemplified by 
the Principles for Responsible Investment initiative supported by the United Nations.77 

170. Notably, Hong Kong’s key securities regulators have carried out the following in recent years:-

(a) On 2 March 2015, the SFC began a consultation process with the issue of the “Consultation Paper on the Princi-
ples of Responsible Ownership”. The SFC is currently proposing the establishment of a set of non-binding, voluntary 
set of principles of responsible share ownership on a “comply-or-explain” basis; the objective of these principles is 
to encourage active participation by shareholders in monitoring and improving the governance and performance 
of investee companies. In the current proposal, draft Principle 2 states that “Investors should monitor and engage 
with their investee companies” including that “Investors should encourage their investee companies to have pol-
icies on environmental, social and governance (ESG) issues and engage with investee companies on significant 
ESG issues that have the potential to impact on the companies’ goodwill, reputation and performance” The sub-
missions period ended on 2 June 2015 and the consultation conclusions are pending as at the date of this report.

(b) In late 2012, the Stock Exchange of Hong Kong (the “Stock Exchange”)78 introduced an “Environmental, So-
cial and Governance Reporting Guide” to each of its rules applicable to companies listed on the Main Board of 
the Stock Exchange and the Growth Enterprise Market of the Stock Exchange.79 The guide is voluntary and en-
courages listed companies to report on ESG issues, including on labour standards (“on preventing child or forced 
labour”) and supply chain management (“on managing…social risks of supply chain”). The guide has been crit-
icised as failing to impose mandatory reporting standards and to set out inadequate guidelines for company dis-
closure.80 However, in its consultation conclusions in 2012, the Stock Exchange stated that “[w]e will maintain 
that the Guide be introduced as recommended practice appended to the Listing Rules with a view to raise the 
level of obligation of some recommended disclosures to ‘comply or explain’ by 2015 subject to consultation”.81 

aged foreign exchange contracts, and employees of licensed corporations, but without any specific context.
75 http://www.sfc.hk/edistributionWeb/gateway/EN/circular/anti-money-laundering/doc?refNo=13EC38
76 http://www.sfc.hk/edistributionWeb/gateway/EN/circular/anti-money-laundering/doc?refNo=14EC2
77 See http://www.unpri.org/.
78 The Stock Exchange operates and maintains a stock market in Hong Kong, and is the primary regulator of companies listed on the Main Board and 
Growth Enterprise Market of the Stock Exchange.
79 Appendix 27 of the The Rules Governing the Listing of Securities on The Stock Exchange of Hong Kong Limited (the “Listing Rules”) (http://www.hkex.
com.hk/eng/rulesreg/listrules/mbrules/documents/appendix_27.pdf) and Appendix 20 of the Rules Governing the Listing of Securities on the Growth Enter-
prise Market of The Stock Exchange of Hong Kong Limited (the “GEM Listing Rules”) (http://www.hkex.com.hk/eng/rulesreg/listrules/gemrules/documents/
appendix_20.pdf).
80 See Oxfam’s press release of 13 September 2012, “Hong Kong Stock Exchange adopts second rate reporting guide for Hong Kong companies” (http://www.
oxfam.org.hk/en/news_1949.aspx).
81 See paragraph 34 of the “Consultation Conclusions: Environmental, Social and Governance Reporting Guide” issued by the Stock Exchange in August 
2012 (http://www.hkex.com.hk/eng/newsconsul/mktconsul/Documents/cp201112cc.pdf).



Question 15: Are the penalties / punishments of those found guilty of money laundering 
sufficiently stringent?

Money Laundering
171. The penalties available under section 25 of OSCO are as follows:-

(a) on conviction upon indictment, a term of imprisonment of up to 14 years and a fine up to HK$5,000,000; and
(b) on summary conviction, a term of imprisonment of up to 3 years and a fine up to HK$500,000.

172. The maximum penalty of 14 years imprisonment for the ML offence is commensurate with the maximum penalties for the 
more serious class of financial crimes in Hong Kong and is therefore “sufficiently stringent” in theory. By way of illustration:-

Imprisonment for life 
 Murder (section 2, Offences against the Person Ordinance)
 Rape (section 118, Crimes Ordinance)
 Robbery (section 10, Theft Ordinance)
 Aggravated burglary (section 12, Theft Ordinance)
20 years 
 Attempt to cause explosion, or making or keeping explosive with intent to en-

danger life or property (section 54, Crimes Ordinance)
14 years
 Fraud (section 16A, Theft Ordinance)
 Burglary (section 11, Theft Ordinance)
 Forgery (section 71, Crimes Ordinance)
 Using a false instrument (section 73, Crimes Ordinance)
 Counterfeiting notes and coins with intention to pass or tender it as genuine (section 98, Crimes Ordinance)
 Control over persons for purpose of unlawful sexual intercourse or prostitution (section 130, Crimes Ordinance)

173. In practice, there is no guideline or fixed tariff for sentencing in ML cases. The Court of Appeal was asked in HKSAR v. A male 
known as Boma Amaso [2012] 2 HKLRD 33 to devise sentencing guidelines, in order to enhance consistency and to enable 
professional advisers to provide clients with informed advice on likely outcomes of charges. However, the Court declined to 
do so, noting that “[t]he problem remains that the circumstances in which the offence may be committed are highly variable”. 
The Court therefore provided only a list of factors which are to be taken into account in sentencing, in addition to the value of 
proceeds involved:-

(a) nature of the predicate offence and the penalty available for the predicate of-
fence, with more serious predicate offences as an aggravating factor;

(b) state of knowledge of the defendant as to the nature of the predicate offence, and as to whether the funds 
are the proceeds of an indictable offence, with greater knowledge acting as an aggravating factor;

(c) international dimension, with ML involving other jurisdictions as an aggravating factor;
(d) sophistication of the offence, with the greater the degree of planning and deceit as an aggravating factor;
(e) ML by or on behalf of an organized criminal syndicate as an aggravating factor;
(f) a larger number of transactions and over a lengthy period as an aggravating factor;
(g) continuation of laundering funds after discovering the funds are the proceeds of an of-

fence, or the nature of a serious offence, as an aggravating factor; and 
(h) role of the offender and the acts performed by him, with greater leadership in a scheme as an aggravating factor.

174. The above factors would operate in addition to those expressly permitted to be presented to the Court by the prosecution under 
section 27 of OSCO, in relation to “specified offences” listed in Schedules 1 and 2 of OSCO (of which the ML offence under 
section 25(1) of OSCO is a Schedule 1 offence):-

“(2)  The prosecution may furnish information to the court regarding any or all of the following-  
(a)  the nature and extent of any harm caused, directly or indirectly, to any per-

son by the act in respect of which the person has been so convicted;
(b)  the nature and extent of any benefit, whether financial or otherwise, that accrued or was in-

tended to accrue, directly or indirectly, to that or any other person from that act;
(c)  the prevalence of that specified offence;
(d)  the nature and extent of any harm, whether direct or indirect, caused to the com-

munity by recent occurrences of that specified offence;
(e)  the nature and extent of the total benefit, whether financial or otherwise, accruing direct-

ly or indirectly to any person from recent occurrences of that specified offence.”

175. The Court in the Boma Amaso case acknowledged that Hong Kong Courts have historically sentenced money launderers to far 
less than the 14 year maximum sentence (i.e. generally in the region of 4-7 years which are, and can be, issued by the District 
Court). Insofar as the low sentencing is a result of discretionary choices by the Department of Justice to prosecute ML cases 
in the District Court (which can sentence defendants to up to 7 years of imprisonment) instead of the Court of First Instance 
(which can sentence defendants to up to any maximum term of imprisonment fixed by law), the Court of Appeal clarified that 



there should be no rule of thumb that ML cases be heard in the lower District Court:-

“28. Part of the problem may well stem from the perception of the Department of Justice that by reason of 
the judgment of this Court, differently constituted but of which I was a member, in HKSAR v Kam Susan-
to CACC 542 of 2003, 13 May 2005, unreported, that most cases should be tried in the District Court.
…
32.  At present, however, any sentencing exercise must recognise that the maximum sentence is one 
of 14 years’ imprisonment and in the light of that fact it really is difficult to understand how cases such 
as the two which I have particularized came to find themselves tried in the District Court.”

176. In HKSAR v. Cheung Sze Wah and others CACC 301/2009 (see paragraph 155(b) above), the Court of Appeal stated in obiter 
that evidence of human trafficking would have been an aggravating factor in sentencing; that “had there been any suggestion 
in the evidence of underage girls being involved or women being brought to Hong Kong from outside the jurisdiction for the 
purpose of prostitution…the sentence would have been higher.”

Other penalties under OSCO
177. OSCO also provides remedies aimed at combatting ML by freezing and confiscating the benefits of ML activity, thereby remov-

ing the incentive to participate in ML. These are, in brief:-

Restraint order 
(a) Under section 15 of OSCO, the Court of First Instance has the power to “prohibit any person from dealing with any 

realisable property, subject to such conditions and exceptions as may be specified in the order”. This effectively freezes 
a defendant’s assets, including those not specifically named in the restraint order, assets transferred to the defendant 
after the date of the restraint order, relevant property given as a gift to a third party by the defendant, and property 
under the effective control of the defendant. A restraint order may also be made against a third party (Secretary for 
Justice v. CKS and another [2000] 2 HKC 592). In order for the freezing of assets to be effective, a restraint order can 
be sought as soon as proceedings have been instituted against the defendant for a “specified offence” (i.e. upon arrest).

(b) The breach of a restraint order by knowingly dealing in restrained proper-
ty is a separate offence under OSCO, punishable as follows:-
(i) on conviction upon indictment, by imprisonment up to 5 years, and a fine of HK$500,000 

or to the value of the restrained property which has been dealt with; or
(ii) on summary conviction, by imprisonment for up to 2 years and a fine of HK$250,000.

Disclosure order
(c) The Court has an inherent jurisdiction to make an order for discovery as part of a restraint order (Secretary for Jus-

tice v. CKS and another [2000] 2 HKC 592). This typically requires disclosure of a defendant’s assets for a period 
of 6 years prior to the date of the disclosure order, including information on the source of the assets. Disclosure 
orders are seen to be a necessary consequence of the need to manage and enforce restraint orders. However, be-
cause of the draconian nature of disclosure orders (i.e. it overrules the constitutional protection against self-in-
crimination), disclosures in restraint orders cannot be used in evidence in other criminal proceedings. Disclo-
sure orders are typically sought at the same time, and together with, the application for the restraint order.

Confiscation order
(d) Under section 8 of OSCO, the Court may order a defendant who has been convicted of a specified offence (i.e. specifically 

listed in Schedule 1 or 2 of OSCO) to pay a sum of money equivalent to the value of the benefits obtained from the rele-
vant offence. Notably, a confiscation order does not require the return of the specific property involved in the ML offence. 

(e) The purpose of the confiscation order is to remove any motivation for ML by ensuring that a convicted defendant cannot 
benefit from the fruits of an offence even after being released from prison. The objective is to return a defendant to the 
position they were in before the offence and their unjust enrichment, so that they are not rich by virtue of their ML 
upon being released from prison. For this reason, the Court also has the power to make a confiscation order against 
a convicted defendant’s estate in cases where the defendant has died or absconded (section 8(1)(a)(ii) of OSCO).

(f) The breach of a confiscation order is a separate offence under OSCO, punishable by addition-
al terms of imprisonment, to run consecutively with any sentences for predicate offences or ML. If 
a defendant does not pay the amount owed under the confiscation order, then a further term of im-
prisonment will be imposed according to a scale as follows (section 13 of OSCO):- 
(i) up to 12 months for unpaid amounts up to HK$200,000;
(ii) up to 18 months for unpaid amounts between HK$200,000-500,000; 
(iii) up to 2 years for unpaid amounts between HK$500,000-1 million; 
(iv) up to 3 years for unpaid amounts between HK$1-2.5 million; 
(v) up to 5 years for unpaid amounts between HK$2.5-10 million; and 
(vi) up to 10 years for unpaid amounts over HK$10 million. 

178. As to whether these freezing and restraint measures are “sufficiently stringent”, it can be said that the powers granted under 
OSCO are in large part sufficiently broad to enable the objectives theoretically to be achieved. However, we note that we have 
been unable to locate publicly available reports of restraint orders in the context of human trafficking cases. 

179. FATF in its 2008 FATF mutual evaluation report and 2012 follow-up, found that the OSCO restraint and confiscation powers 
were deficient in the following ways:-



(a) restraint and confiscation orders are only available where the value of benefits are over HK$100,000 (rough-
ly US$13,000) – however, the Government takes the view, following debate at the Legislative Council, that 
defendants should be entitled to reasonable legal and living expenses from the restrained assets;

(b) confiscation orders are not available for all predicate offences, namely environmental offences and piracy; and
(c) powers to confiscate instrumentalities do not extend to property that does not come into the possession of a court 

or police or customs agencies under OSCO – however, the Government points to general powers of confiscation of 
property coming into the possession of the Court or authorities, under the Criminal Procedure Ordinance; confiscation 
upon conviction regardless of whether property comes into the possession of the authorities, under OSCO; and general 
powers of the Court to order compensation or return of property upon conviction, under sections 73 and 84 of OSCO. 

180. Insofar as human trafficking is dealt with under Hong Kong law, the restraint and confiscation powers are not available for all of 
the potentially relevant indictable offences we have identified in our analysis in Section A of this report, as they are not all listed 
in Schedules 1 and 2 of OSCO. Consequently, it may not be possible to restrain and confiscate the proceeds of these activities; 
however, section 25 of OSCO (i.e. ML, the dealing in proceeds of any indictable offence) is a specified offence and so proceeds 
of ML in relation to these offenses can nevertheless be restrained and confiscated. The following predicate offences which we 
have identified in Section A of this report are not in Schedules 1 and 2:-

(a) Under the Crimes Ordinance:-
Section 121 Administering drugs to obtain or facilitate unlawful sexual act
Section 126 Abduction of unmarried girl under 16
Section 127 Abduction of unmarried girl under 18 for sexual intercourse
Section 128 Abduction of mentally incapacitated person from parent or guardian for sexual act
Section 132 Procurement of girl under 21
Section 133 Procurement of mentally incapacitated person
Section 135 Causing or encouraging prostitution of, intercourse with, or indecent assault on, girl or boy under 16
Section 138A Use, procurement or offer of persons under 18 for mak-

ing pornography or for live pornographic performances
Section 140 Permitting girl or boy under 13 to resort to or be on premises or vessel for intercourse
Section 141 Permitting young person to resort to or be on premises or vessel for in-

tercourse, prostitution, buggery or homosexual act
Section 142 Permitting mentally incapacitated person to resort to or be on premis-

es or vessel for intercourse, prostitution or homosexual act
Section 143 Letting premises for use as a vice establishment
Section 144 Tenant etc. permitting premises or vessel to be kept as a vice establishment
Section 145 Tenant etc. permitting premises or vessel to be used for prostitution

(b) Under the Offences against the Person Ordinance:-
Section 39 Assault occasioning actual bodily harm
Section 40 Common assault
Section 42 Forcible taking or detention of person, with intent to sell him
Section 44 Unlawful transfers of possession, custody or control of other persons for valuable consideration
Section 45 Bigamy

Organized Crime
181. Under OSCO, if the Court finds that the offence has involved “organized crime”, the Court may impose a “more severe” penalty 

that the sentence which would have been imposed in the ordinary case (section 27(11) of OSCO), generally in the region of a 
25-50% increase in the term of imprisonment. In addition, the “organized crime” element can lead to a multiplication of the 
value of the proceeds of crime that may be subject to a confiscation order, with the Court in such cases looking back for an 
extended period of 6 years of income for the calculation of the assets deemed to be the proceeds of crime.

182. “Organized crime” is defined under section 2 of OSCO to comprise the specified offences listed in Schedule 1 (including ML 
under section 25 of OSCO), plus the following conditions:-

(a) the offence is connected with the activities of a triad society; 
(b) is related to the activities of two or more persons associated together solely / partly for the purpose of committing two 

or more acts (each of which is a Schedule 1 offence), and substantial planning and organization was involved; or 
(c) is committed by two or more persons, substantial planning and organization was in-

volved, and there was either a loss of life (or a substantial risk of it), serious bodily or psycho-
logical harm (or a substantial risk of it) or serious loss of liberty of any person.



Question 16:  What are the numbers/ratio of investigations, prosecutions and convictions of 
traffickers for money laundering offences?

Investigations
183. The following table sets out the number of STRs received by the JFIU, as reported by the JFIU. According to the JFIU, all STRs 

are assessed and, where appropriate, sent to the unit most appropriate to deal with it (e.g. the Hong Kong Police, the Customs 
and Excise Department). 

Year Number of STR received by JFIU
2010 19,690
2011 20,287
2012 23,282
2013 32,907
2014 37,188
Source: JFIU

184. A review of the numbers of STRs received since 1997 shows a material and rapid increase in the filing of STRs:-

Year No. of STRs
1997 4,427
1998 5,570
1999 5,804
2000 6,104
2001 6,484
2002 10,871
2003 11,678
2004 14,029
2005 13,505
2006 14,557
2007 15,457
2008 14,838
2009 16,062
2010 19,690
2011 20,287
2012 23,282
2013 32,907
2014 37,188
Source: JFIU

185. Of the STRs received and reviewed by the JFIU, the following numbers of cases were then referred to local and overseas law 
enforcement agencies for enforcement action:-

Year Hong Kong Police Customs & Excise Dept ICAC Overseas FIU Others

2011 2,548 662 57 654

2012 3,195 1,651 53 320 106

2013 4,983 2,733 80 161 80

Source: JFIU
Prosecutions and Convictions
186. The following table sets out the number of prosecutions and convictions in relation to the ML offence, as reported by the JFIU. 

Year No. of cases Prose-
cuted

No. of cases resulting 
in Conviction

No. of persons Pros-
ecuted

No. of persons Con-
victed

2007 252 143 310 179

2008 256 196 364 248

2009 310 251 432 307

2010 332 279 424 360

2011 275 199 388 246

2012 160

2013 138

2014 145

Source: JFIU, Criminal Records Bureau, Department of Justice



Amounts confiscated 
187. The following table sets out the amount confiscated from Defendants convicted of the ML offence, as reported by the JFIU.

Year Value of assets restrained (HKD) Amount recovered and paid to government (HKD)

2010 317,677,786 150,360,670

2011 1,209,068,222 1,597,778,774

2012 777,670,126 23,602,352

2013 873,459,110 639,740,577

2014 418,916,802 52,302,293

Source: JFIU



SECTION C
    CORRUPTION AND      
    HUMAN TRAFFICKING



Question 17:  What, if any, are Hong Kong's specific anti-corruption legislation? 

188. The key pieces of anti-corruption legislation in Hong Kong are:-

(a) Prevention of Bribery Ordinance (the “POBO”);
(b) Elections (Corrupt and Illegal Conduct) Ordinance (the “Elections Ordinance”); and 
(c) Independent Commission Against Corruption Ordinance (the “ICAC Ordinance”).

189. In addition to the statutory anti-corruption laws above, the common law offences of misconduct in public office and bribery are 
also available.

Prevention of Bribery Ordinance
190. The POBO came into effect in May 1971 to combat rampant government and civil service corruption then prevalent in Hong 

Kong. The POBO applies to all persons in Hong Kong, dealing with both the public sector and the private sector, but has a par-
ticular focus on corrupt activities involving the public sector. 

191. Part II of the POBO contains the corruption offences, with Parts I and III containing definitions and investigatory powers, 
respectively. 

Key concepts in the POBO
192. Corruption is dealt with under the POBO through the use of the following key concepts:- 

(a) “advantage” 
(i) This is the subject-matter of a bribe and it is defined very broadly under sec-

tion 2(1) of the POBO to capture bribes both in cash and in kind:- 
“(a) any gift, loan, fee, reward or commission consisting of money or of any valuable se-

curity or of other property or interest in property of any description;
(b) any office, employment or contract;
(c) any payment, release, discharge or liquidation of any loan, obligation or other liability, whether in whole or in part;
(d) any other service, or favour (other than entertainment), including protection from any pen-

alty or disability incurred or apprehended or from any action or proceedings of a dis-
ciplinary, civil or criminal nature, whether or not already instituted;

(e) the exercise or forbearance from the exercise of any right or any power or duty; and
(f) any offer, undertaking or promise, whether conditional or unconditional, of any advan-

tage within the meaning of any of the preceding paragraphs (a), (b), (c), (d) and (e).” 
(ii) A charge against a defendant must specify the particular advantage (or advantages) allegedly in-

volved (Fung Ying-kwong v. R [1984] HKLR 233; AG v. Li Fook-shiu, Ronald [1990] 1 HKC 1). 
(iii) Note that the definition of an advantage excludes “entertainment”, which is separately defined as “the provi-

sion of food or drink, for consumption on the occasion when it is provided, and of any other entertainment 
connected with, or provided at the same time as, such provisions” (section 2(1) of the POBO). While the ac-
ceptance of entertainment is not governed by the POBO, civil servants are required to avoid lavish, unreason-
ably generous or frequent entertainment that may lead to embarrassment in performing official duties or that 
might otherwise bring the civil service into disrepute.82 Some free entertainments may be interpreted as “a 
discharge of an obligation to pay”, which is an “advantage” under the POBO and could make a recipient po-
tentially liable under the POBO or the common law offence of misconduct in public office (see below). 

(b) “offers”, “solicits” and “accepts” 
(i) The prohibited activities include both the offering (and provision) of an advantage, as well as the solicitation and/

or acceptance of an advantage by the relevant recipient specified in the POBO (e.g. prescribed officers, agent). 
(ii) The definitions provided under section 2(2) of the POBO go far beyond the direct, active offering, soliciting and 

accepting of advantages. A broader range of ways of committing corruption are thereby captured by the POBO:-
“(a) a person offers an advantage if he, or any other person acting on his behalf, directly or indi-

rectly gives, affords or holds out, or agrees, undertakes or promises to give, afford or hold 
out, any advantage to or for the benefit of or in trust for any other person;

(b) a person solicits an advantage if he, or any other person acting on his behalf, directly or indirectly demands, invites, 
asks for or indicates willingness to receive, any advantage, whether for himself or for any other person; and

(c) a person accepts an advantage if he, or any other person acting on his behalf, directly or indirectly takes, receives 
or obtains, or agrees to take, receive or obtain any advantage, whether for himself or for any other person.”

(iii) The offence is committed upon the carrying out of an offer, solicitation or acceptance of an advantage; it is not neces-
sary for the prosecution to establish that the recipient was actually induced to act or refrain from acting, or even that 
the recipient knew of the corrupt purpose behind the advantage offered (HKSAR v. So Kam-tim [1997] HKLRD 1123). 

(iv) Further, it is irrelevant if the person accepting the advantage had no intention to carry out the corrupt act, and/
or did not or could not do so (section 11(1) of the POBO); or if the offeror of the advantage was in fact mistaken 
as to the recipient’s ability to carry out the corrupt act, if the offeror believed or suspected that the recipient could 
do so (section 11(2) of the POBO). Ultimately, the mens rea required for the corruption offences in the POBO are 

82 See the Civil Service Bureau website: http://www.csb.gov.hk/english/admin/conduct/138.html



limited to an intention to carry out the acts forbidden by the relevant sections (see discussion below), and there is 
no further need to establish participants’ underlying motives (R v. Looi Kim-lee and anor [1985] 2 HKC 410).

(c) The classes of person in respect of whom corrupt activities are captured under the POBO:-

Public sector
(i) “prescribed officer” – This class comprises persons who “[hold] an office of emolument, wheth-

er permanent or temporary, under the Government” (section 2(1) of the POBO), i.e. civil ser-
vants. This class includes but is not limited to any principal official of the Government appoint-
ed in accordance with the Basic Law, any member of the staff of the Independent Commission 
Against Corruption, and any judicial officer and any member of the staff of the Judiciary.

(ii) “public servant” – This class comprises any “prescribed officer”,
and also any employee, officers or members of a “public body” where “public body” is de-

fined as the following (e.g. elected or appointed branches of the Government):-
“(a) the Government;
(b) the Executive Council;
(c) the Legislative Council;
…
(da) any District Council; 
…
(e) any board, commission, committee or other body, whether paid or unpaid, appoint-

ed by or on behalf of the Chief Executive or the Chief Executive in Council; and 
(f) any board, commission, committee or other body specified in Schedule 1 [of the POBO, e.g. 

key transport and logistics authorities and companies, public service institutions].”

Private sector
(iii) “agent”, in relation to their activities for their “principal” – The definition of “agent”  in section 2(1) of the POBO 

expressly extends to “public servants” as well as “any person employed by or acting for another”, which captures 
individuals in private sector employment. “Principal” is likewise defined broadly to include an employer, trusts 
and estates and their respective beneficiaries, and “in the case of an employee of a public body, the public body”.

193. The following elements are common to all of the corruption offences under the POBO and must be established by the prosecu-
tion against a defendant:-

(a) there is an offer, solicitation or acceptance
(b) of an advantage,
(c) without lawful authority or reasonable excuse (alternatively, in the case of sec-

tion 3 only, without general or special permission of the Chief Executive),
(d) by, or to, a “prescribed officer” (sections 3 and 8(1)), a “public servant” (sections 4, 5 and 8(2)) or an “agent” (section 9), 
(e) as an inducement to, reward for, or otherwise on account of
(f) the doing of an act (i) by a public servant in his capacity as a public servant (sec-

tion 4), or (ii) by an agent in respect of his principal’s business (section 9).

194. Section 24 of the POBO clarifies that the burden of proving the existence of “lawful authority or reasonable excuse” for the 
offer, solicitation or acceptance of an advantage lies with the defendant. It is a reasonable excuse, for example, when a princi-
pal has consented to the agent’s receipt of an advantage (section 9(4) of the POBO; Ngan Lun-yan v. R [1975] HKLR 369) or a 
public servant other than a prescribed officer has received consent from the relevant public body (section 4(3) of the POBO). 
However, it is no defence to say that an advantage is customary in a profession, trade, vocation or calling (Ngan Lun-yan v. R 
[1975] HKLR 369).

Bribery per se of prescribed officers and public servants
195. The following offences address corruption in the public sector where no corrupt purpose need be identified; these offences 

relate solely to component acts of corrupt activities, namely the solicitation or acceptance of an advantage, the offer of an ad-
vantage, or the possession of wealth that cannot reasonably be explained.

Section 3 – “Soliciting or accepting an advantage” 
196. It is an offence for a prescribed officer to solicit or accept an advantage without general or special permission from the Chief 

Executive.

197. General permission from the Chief Executive is set out in the “Acceptance of Advantages (Chief Executive’s Permission) Notice” 
(the “AAN”), the latest version of which was issued in 2010.83 In brief, general permission has given for prescribed officers to 
accept advantages other than gifts, discounts, cash loans or passages, save that these advantages may be accepted from relatives, 
tradesmen, close personal friends, other persons and the Government in accordance with the provisions of the AAN; notably, 
cash advantages from close personal friends cannot exceed HK$3,000, and not at all if the close personal friend has official 
dealings with the prescribed officer. 

83 http://www.csb.gov.hk/hkgcsb/rcim/pdf/english/central/aan_e.pdf



198. While compliance with the AAN may preclude prosecution under section 3 of the POBO, there is still the possibility of disci-
plinary action if a conflict of interest arises between a prescribed officer’s personal interests and official duties, or even criminal 
liability for bribery under section 4 of the POBO or the common law offence of misconduct in public office.

Section 8 – “Bribery of public servants by persons having dealings with public bodies”
199. It is an offence for a person who has dealings with the Government to offer an advantage to a prescribed officer employed by the 

relevant Government department (section 8(1) of the POBO), or for a person who has dealings with any other public body to 
offer an advantage to a public servant employed by the relevant public body (section 8(2) of the POBO), without lawful authori-
ty or reasonable excuse. Section 8 is set out in full in Schedule 6 to this report.

Section 10 – “Possession of unexplained property” 
200. It is an offence for a prescribed officer to maintain a standard of living (e.g. expenditures), or have assets, not commensurate 

with his official emoluments without reasonable excuse; specifically, the prescribed officer is required to “[give] a satisfactory 
explanation to the court as to how he was able to maintain such a standard of living or how such pecuniary resources or proper-
ty came under his control” (section 10(1) of the POBO). Section 10 is set out in full in Schedule 6 to this report.

201. In R v. Hunt [1974] HKLR 31, the Court stated that a “satisfactory explanation” was one which showed, on a balance of proba-
bilities, that the incommensurate standard of living had been paid for with money from an ultimate source that was untainted 
by any corruption involving the defendant; for example, funds derived from illegal – but not corrupt – off-course betting (Tang 
Wai-keung v. R [1976] HKLR 736).

202. If a prescribed officer is convicted under section 10(1)(b), then the Court has the additional powers to make a repayment order 
requiring the prescribed officer to pay the value of the pecuniary resources or property to the Government (section 12(3) of the 
POBO) or a confiscation order for the relevant assets (section 12AA of the POBO). 

Bribery involving public bodies
203. The following offences address corruption in the public sector in relation to which a corrupt purpose can be identified.

Section 4 – “Bribery”
204. It is an offence for a public servant to solicit or accept an advantage as an inducement to, or reward for, performing duties with-

out lawful authority or reasonable excuse, and it is likewise an offence for any person to offer such an advantage without lawful 
authority or reasonable excuse. Under sections 4(2A) and (2B), it is also an offence to offer an advantage to the Chief Executive 
and for the Chief Executive to solicit or accept an advantage. Section 4 is set out in full in Schedule 6 to this report.

205. To establish the offence of bribery under section 4, it must be established that:-

(a) a public servant has solicited or accepted an advantage;
(b) the solicitation or acceptance was on account of (i.e. “as an inducement to or re-

ward for or otherwise on account of”) performing an “act”;
(c) the “act”  was to be, or was, performed in the defendant’s capacity as a public servant; 
(d) and the “act” is discernible (though it need not be particularized in the charge) as be-

ing within the defendant’s public capacity and not their private capacity;
(e) the defendant must know the above factors. 

206. In AG v. Chung Fat-ming [1978] HKLR 480, in which the Court outlined the above elements, the Court held that “being or re-
maining favourably disposed to the person solicited [for the advantage]” was an “act” within the meaning of the bribery offence 
in section 4.

207. The bribery offence has extra-territorial effect in that a Hong Kong public servant carrying out the relevant solicitation or ac-
ceptance is caught by section 4 whether the relevant elements take place “in Hong Kong or elsewhere”. In the context of human 
trafficking activities, bribery of Hong Kong public servants originating or taking place overseas would still make that public 
servant criminally liable in Hong Kong under section 4 of the POBO. 

Section 5 – “Bribery for giving assistance, etc. in regard to contracts” 
208. It is an offence for a public servant to solicit or accept an advantage as an inducement to, or reward for, giving assistance or 

using influence in matters relating to a contract without lawful authority or reasonable excuse, and it is likewise an offence for 
any person to offer such an advantage without lawful authority or reasonable excuse. Section 5 is set out in full in Schedule 6 to 
this report.

Section 6 – “Bribery for procuring withdrawal of tenders” 
209. It is an offence for a person to solicit or accept an advantage from a person as an inducement to, or reward for, withdrawing 

or refraining from making a tender for a contract with a public body without lawful authority or reasonable excuse, and it is 
likewise an offence for any person to offer such an advantage without lawful authority or reasonable excuse. Section 6 is set out 
in full in Schedule 6 to this report.

Section 7 – “Bribery in relation to auctions” 



210. It is an offence for a person to solicit or accept an advantage from a person as an inducement to, or reward for, refraining from 
bidding at an auction conducted by or on behalf of a public body without lawful authority or reasonable excuse, and it is like-
wise an offence for any person to offer such an advantage without lawful authority or reasonable excuse. Section 7 is set out in 
full in Schedule 6 to this report.

Bribery in relation to the private sector
Section 9 – “Corrupt transactions with agents” 
211. It is an offence for an agent (e.g. an employee) to solicit or accept an advantage without the permission of his principal (e.g. an 

employer) when conducting his principal’s affairs or business without lawful authority or reasonable excuse (section 9(1) of the 
POBO), and it is likewise an offence for any person to offer such an advantage without lawful authority or reasonable excuse 
(section 9(2) of the POBO). Section 9(3) also creates an offence where an agent intends to deceive his principal through the 
use of a receipt, account or document; this is not limited to corruption cases. Section 9 is set out in full in Schedule 6 to this 
report.

212. Section 9 governs corruption within the private sector in Hong Kong. To establish the offence of bribery under section 9, it 
must be established that:-

(a) there is a principal-agent relationship;
(b) the agent solicits or accepts an offer of an advantage / the person offers an advantage to an agent;
(c) the solicitation, acceptance or offer is an inducement to, reward for, or is otherwise on account of;
(d) the agent conducting himself in relation to the relevant principal’s affairs or business as follows:-

(i) doing an act, or forbearing from doing an act, relating to the principal’s affairs or business; and 
(ii) showing favour, or forbearing from showing favour, to a person relating to the principal’s affairs or business.

213. In Commissioner of ICAC v. Ch’ng Poh [1997] HKLRD 652, the Privy Council stated that “[i]t is an essential ingredient of the 
offence under section 9 that the action or forbearance of the agent should be aimed at the principal”; therefore, the agent’s act 
or forbearance is only relevant if carried out in their capacity as agent to that principal and is in relation to, and intended to 
influence or affect, the principal’s affairs. 

214. Section 9(1) (for solicitation or acceptance) and section 9(2) (for offering) can have extra-territorial effect by applying in cer-
tain Hong Kong cases of bribery of foreign public officials:- 

(a) The definition of “agent” in section 2(1) of the POBO includes “any person employed by or acting for another”, 
which is broad enough to capture foreign public officials acting in their capacity as agents for their respective pub-
lic sector employers. The definition of “agent” also includes a Hong Kong “public servant” employed in the pub-
lic sector, making it clear that agents acting in the public sector can also be subject to the section 9 offence. 

(b) This was confirmed by the Court of Final Appeal in B v. The Commissioner of the Independent Commission Against 
Corruption (2010) 13 HKCFAR 1, in which the Court stated: “I hold where an advantage is offered in Hong Kong, 
s.9(2) of the POBO applies even if the offeree is a public official of a place outside Hong Kong and the act or for-
bearance concerned is in relation to his public duties in that place outside Hong Kong.” In effect, provided that 
the offer is made in Hong Kong, section 9(2) is engaged even if the recipient agent is a foreign public official. 

(c) Likewise, therefore, section 9(1) would be applicable if a foreign public offi-
cial were to solicit or accept an advantage in Hong Kong. 

(d) However, a recent decision illustrates the narrow scope of this extra-territorial application. The Court of Fi-
nal Appeal in HKSAR v. Lionel John Krieger and anor FAMC 1/2014 recently confirmed a Court of Appeal rul-
ing (HKSAR v. Lionel John Krieger and anor [2014] 3 HKLRD 404), in which the Court held that section 9(2) 
would not apply where defendants in Hong Kong arranged to offer an advantage to a foreign public official (agent) 
through a further individual, who then physically made the offer to the foreign public official in the foreign ju-
risdiction. It was clarified that section 9(2) was engaged only when the act of offering the advantage took place 
and was carried out in Hong Kong; there was no case to answer in the Krieger case because although the defen-
dants had planned in Hong Kong to pay the advantage, they had emailed the relevant offer documentation to 
a contact in Macau who was then tasked with actually making the offer to the foreign public official in Macau. 
As the Court stated: “It follows that since the substantive or primary offence under section 9(2) is the mak-
ing of an offer within Hong Kong, a conspiracy to make an offer elsewhere is not a crime in Hong Kong.”

Sanctions
215. Section 12 of the POBO contains the penalties in relation to the above corruption offences, as follows:-

Offence Maximum penalties

Section 3  
Soliciting or accepting an advantage

Imprisonment for up to 1 year and a fine of up to 
HK$100,000. 
Repayment to Government of the amount or value of the 
advantage (section 12(2) of the POBO)



Offence Maximum penalties

Section 4 
 Bribery 

On indictment, imprisonment for up to 7 years and a fine 
of up to HK$500,000. 
On summary conviction, imprisonment for up to 3 years 
and a fine of up to HK$100,000.

Section 5  
Bribery for giving assistance, etc. in regard to contracts

On indictment, imprisonment for up to 10 years and a 
fine of up to HK$500,000. 
On summary conviction, imprisonment for up to 3 years 
and a fine of up to HK$100,000.

Section 6  
Bribery for procuring withdrawal of tenders

On indictment, imprisonment for up to 10 years and a 
fine of up to HK$500,000. 
On summary conviction, imprisonment for up to 3 years 
and a fine of up to HK$100,000.

Section 7  
Bribery in relation to auctions

On indictment, imprisonment for up to 7 years and a fine 
of up to HK$500,000. 
On summary conviction, imprisonment for up to 3 years 
and a fine of up to HK$100,000.

Section 8  
Bribery of public servants by persons having dealings with 
public bodies

On indictment, imprisonment for up to 7 years and a fine 
of up to HK$500,000. 
On summary conviction, imprisonment for up to 3 years 
and a fine of up to HK$100,000.

Section 9  
Corrupt transactions with agents

On indictment, imprisonment for up to 7 years and a fine 
of up to HK$500,000. 
On summary conviction, imprisonment for up to 3 years 
and a fine of up to HK$100,000.

Section 10  
Possession of unexplained property

On indictment, imprisonment for up to 10 years and a 
fine of up to HK$1,000,000.Z 
On summary conviction, imprisonment for up to 3 years 
and a fine of up to HK$500,000. 
Repayment to the Government of amount of the pecuni-
ary resources or value of the property (section 12(3) of the 
POBO), or confiscation of pecuniary resources (section 
12AA of the POBO).

Elections (Corrupt and Illegal Conduct) Ordinance
216. The Elections Ordinance came into effect in 2000. The purpose of the Elections Ordinance is to ensure that elections of key of-

fices in Government and public bodies remain free of corruption. This ordinance governs all conduct concerning the elections 
of the Chief Executive; members of the Legislative Council, Election Committee Subsector, District Council and Heung Yee 
Kuk; the Chairman, Vice-Chairman or members of the Executive Committee of a Rural Committee; and village representatives.

217. Corrupt conduct in relation to elections are set out in Part 2 of the Elections Ordinance, and include offences for the bribery of 
candidates and electors / voters, and for otherwise affecting the conduct of elections. The maximum penalty for corrupt con-
duct under Part 2 of the Elections Ordinance is, on indictment, imprisonment for up to 7 years and a fine of up to HK$500,000 
(section 6(1)(b) of the Elections Ordinance). On summary conviction, a person is liable to imprisonment for up to 3 years and a 
fine of up to HK$200,000 (section 6(1)(a) of the Elections Ordinance). In addition, on conviction a person will also be ordered 
to pay to the Court the amount or value of any valuable consideration received through the corrupt conduct (section 6(3) of the 
Elections Ordinance).

218. Given the limited direct relevance of the Elections Ordinance to the question of human trafficking legislation in Hong Kong, we 
do not discuss this ordinance in detail in this report. 

Independent Commission Against Corruption Ordinance
219. In February 1974, the Independent Commission Against Corruption (the “ICAC”) was established under the ICAC Ordinance 

as an independent law enforcement authority, separate from the Hong Kong Police and other law enforcement and regulatory 
authorities. The ICAC took over enforcement of the POBO from the Anti-Corruption Office of the Hong Kong Police and it is 
now also responsible for enforcement of the POBO and the Elections Ordinance.

220. Note that various departments of the Hong Kong Police also play a role in detecting related crimes (e.g. ML, fraud), as do cer-
tain regulators in relation to those they are responsible for overseeing (e.g. the SFC, the HKMA). 

221. The ICAC Ordinance empowers the ICAC to investigate, arrest, detain and bail suspects, and sets out powers and procedures 
for the handling of suspects and the seizure and disposal of property connected with corruption offences. The ICAC also plays 



an important role in disseminating information and knowledge on corruption and the prevention of corruption; see, for exam-
ple, the services and resources they provide to the private sector available on their website.84 Given the limited direct relevance 
of the ICAC Ordinance to the question of human trafficking legislation in Hong Kong, we do not discuss this ordinance in detail 
in this report.

Banking Ordinance
222. Under section 124 of the Banking Ordinance, it is an offence for a director or employee of a bank to receive, consent or agree 

to receive, a “gift, commission, emolument, service, gratuity, money, property or thing of value for his own personal benefit 
or advantage or for that of any of his relatives” in relation to procuring or attempting to procure an “advance, loan, financial 
guarantee or credit facility from [the bank] or the purchase or discount of any draft, note, cheque, bill of exchange or other 
obligation by [the bank], or for permitting any person to overdraw any account with [the bank]” for a person.

223. The maximum penalty for such a receipt of commission by staff is, on indictment, imprisonment for up to 5 years and a fine of 
up to HK$100,000 (section 124(a) of the Banking Ordinance). On summary conviction, a person is liable to imprisonment for 
up to 2 years and a fine of up to HK$50,000.

Common Law
Misconduct in public office
224. The common law offence of misconduct in public office requires that the following elements be established, as stated by the 

Court of Final Appeal in Shum Kwok Sher v. HKSAR [2002] 3 HKC 117:-

(a) a public official; 
(b) who in the course of, or in relation to, his public office;
(c) wilfully and intentionally; 
(d) culpably misconducts himself; and 
(e) the misconduct is serious, having regard to the responsibilities of the office and officeholder.

225. There is no statutory maximum penalty for the common law offence of misconduct in public office. Accordingly, the maximum 
penalty for this offence is imprisonment for up to 7 years and a fine, pursuant to the general sentencing provision in section 
101I of the Criminal Procedure Ordinance.

Bribery
226. The common law offence of bribery takes place when a person in the position of a trustee to perform a public duty accepts a 

bribe to act corruptly in the discharge of that public duty, with both the person offering the bribe and the person accepting the 
bribe to be liable. An offer of a bribe that is not accepted is nevertheless an attempt to bribe a person and is likewise an offence 
(R v. Vaughan [1769] 4 Burr 2494).

227. This offence applies in relation to the performance of any public duty; accordingly, bribery offences can arise not only in cases 
involving public servants, but also cases in which any person is involved in the administration of justice, such as jurors. 

228. There is no statutory maximum penalty for the common law offence of bribery. Accordingly, the maximum penalty for this of-
fence is imprisonment for up to 7 years and a fine, pursuant to the general sentencing provision in Section 101I of the Criminal 
Procedure Ordinance.

Organized and Serious Crime Ordinance
Money laundering and suspicious transaction reports
229. The corruption offences under the POBO are “indictable offences” within the meaning of sections 25 and 25A of OSCO, dis-

cussed in further detail in Section B of this report. Accordingly:-

(a) Under section 25 of OSCO, it would be an offence for a person to deal with property where 
that person knows or has reasonable grounds to believe that the property represents the pro-
ceeds of corruption offences (e.g. bribes, profits derived from corrupt activities);

(b) Under section 25A of OSCO, a person who knows or suspects that property represents the proceeds 
of, or was or intended to be used in connection with, corruption offences is required to report that in-
formation as soon as is reasonable to the JFIU, where the failure to do so is an offence.

 
Restraint and Confiscation of Proceeds of Crime
230. The corruption offences in sections 4, 5, 6 and 9 of the POBO are listed as “specified offences” in Schedule 2 of OSCO. Accord-

ingly, the proceeds of crime involving predicate offences of corruption under the POBO are susceptible to restraint orders and 
confiscation orders under OSCO, as described further in Section B of this report. 

231. Restraint orders can also be obtained under section 14C of the POBO in relation to property in the possession of, or under the 
control of or is due to, a person suspected of an offence under the POBO; the restraint of property lasts for renewable periods of 
up to 12 months under each restraint order made. Restraint orders can also be made against third parties for such property, but 
the period of restraint is 6 months renewable for periods of 3 months.

84 http://www.icac.org.hk



Guidelines
232. Although they do not have the force of law, guidelines and codes of conduct on anti-corruption obligations may also be relevant 

sources of obligations to persons to whom they are stated to apply.

Public sector
233. Codes of conduct have been issued to govern Hong Kong public officials:-

(a) The “Code for Officials Under the Political Appointment System” was issued by the Chief Executive’s Of-
fice in 2008 and applies to politically appointed officials, which comprises the highest ranking public offi-
cials in the Government; namely, principal officials, undersecretaries and political assistants.85 The code in-
cludes provisions on avoiding conflicts of interest, including in relation to the acceptance of advantages. 

(b) The “Civil Service Code” was issued by the Civil Service Bureau in September 2009 and applies to all Hong Kong civil 
servants.86 The code sets out core values and standards of conduct, including as to integrity. The Annex to the code 
includes a list of Civil Service Bureau circulars setting out rules on the acceptance of advantages and entertainment.

234. The Civil Service Bureau, which is responsible for the management and development of the civil service in Hong Kong, has 
further published high level guidance notes on best practices for civil servants in light of their anti-corruption obligations:-

(a) “Civil Servants’ Guide to Good Practices”87;
(b) “Ethical Leadership in Action: Handbook for Senior Managers in the Civil Service”88 ; and 
(c) “Sources of Finance for Civil Servants”.89 

235. Individual Government bureaux and departments have also issued their own codes of conduct, anti-corruption guidelines and 
procedures.

236. One of the ICAC’s key responsibilities is to encourage the prevention and awareness of corruption. Accordingly, the ICAC offers 
numerous anti-corruption resources to assist both public and private sector parties to develop and implement their own practic-
es and guidelines. For example, the ICAC:-

(a) has issued guidance to (amongst others) public sector, business sec-
tor and education sector parties on anti-corruption laws90;

(b) has issued best practice guidelines the prevention of corruption aimed at a vast range of different industries91; and
(c) offers to assist private sector organization in developing anti-corruption codes of conduct.92

Private sector
237. Key regulators have issued codes of conduct governing those overseen by the regulators:-

(a) The SFC has issued a “Code of Conduct for Persons Licensed by or Registered with the Securities and Futures Commis-
sion”, in which reference is made to the POBO and to the requirements to comply with anti-bribery guidelines.93 Li-
censed persons (e.g. securities dealers) may be subject to disciplinary proceedings upon breaches of this code of conduct.

(b) The HKMA has issued a Supervisory Policy Manual containing a Code of Conduct (at module CG-3) in which ref-
erence is made to section 9 of the POBO and section 124 of the Banking Ordinance, and to general obligations 
not to gain personal benefits except as permitted in compliance with the code. Authorized institutions (e.g. banks 
and their employees) may be subject to disciplinary proceedings upon breaches of the code of conduct.94 

85 http://www.cmab.gov.hk/doc/issues/code_en.pdf
86 http://www.csb.gov.hk/english/admin/conduct/files/CSCode_e.pdf
87 http://www.csb.gov.hk/english/publication/files/civil_e_rev_02062011.pdf
88 http://www.csb.gov.hk/english/publication/files/Ethical_Leadership _in_Action_Handbook_2008_extract.pdf
89 http://www.csb.gov.hk/english/publication/files/efin.pdf
90 http://www.icac.org.hk/en/acr/p/ps/index.html
91 http://www.icac.org.hk/en/corruption_prevention _department/pt/index.html
92 http://www.icac.org.hk/en/ack/sscc/index.html
93 Paragraph 2.4 of the code (15th edition) http://en-rules.sfc.hk/net_file_store/new_rulebooks/h/k/HKSFC3527 _1868_VER50.pdf
94 www.hkma.gov.hk/media/end/doc/key-information/guidelines-and-circular/guideline/CG-3.pdf



Question 18:  Where Hong Kong has ratified regional or international anti-corruption con-
ventions does its legislation comply with those that would be needed in order to ensure that 
it can, in theory, meet its obligation?

United Nations Convention against Corruption
238. The United Nations Convention against Corruption (the “UNCAC”) was ratified by the PRC and came into force for the PRC, 

including Hong Kong, on 12 February 2006. The UNCAC addresses corruption by requiring signatory states to introduce stan-
dards, measures and rules designed to strengthen the legal and regulatory regimes to fight corruption. These measures include 
the use of preventive measures, the criminalization of corruption in its various forms, and the promotion of domestic and inter-
national cooperation between states and law enforcement in investigating corruption and apprehending criminals.

239. By the time the UNCAC became applicable to Hong Kong in 2006, Hong Kong had already had 30 years of experience in an-
ti-corruption legislation and enforcement through the POBO and the ICAC, respectively. Accordingly, the legislative amend-
ments enacted by Hong Kong in 2007 in order to comply with its obligations under the UNCAC were minimal, as follows:-

(a) Proceeds of crimes – It was found that the predicate offences in the Schedules to OSCO which would enable the restraint 
and confiscation of the proceeds of crimes (see Section B of this report) omitted certain corruptions offences relating 
to the acceptance of advantages under the POBO. The omission was, according to the Government, without apparent 
reason.95 Sections 4(2), 5(2), 6(2) and 9(1) of the POBO were therefore added to the list of “Specified Offences” in 
Schedule 2 of OSCO through the Organized and Serious Crimes Ordinance (Amendment of Schedule 2) Order 2007,96 so 
that Schedule 2 of OSCO now contains a more comprehensive list of all the corruption offences in Part II of the POBO.

(b) Extradition – Hong Kong already had in place the Fugitive Offenders Ordinance governing the procedures by which 
requests could be made and carried out for the extradition of foreign fugitives from Hong Kong. In order to comply with 
the obligation under the UNCAC to enable extradition in relation to foreign corruption offences, Hong Kong enacted 
the Fugitive Offenders (Corruption) Order which fully incorporates the text of the UNCAC and states in section 2:- 
 “In relation to the arrangements for the surrender of fugitive offenders the terms of which are recited in the 

Schedule [i.e. the complete text of the UNCAC], it is directed that the procedures in the [Fugitive Offenders Or-
dinance] shall apply as between Hong Kong and the places outside Hong Kong to which the arrangements relate 
subject to the limitations, restrictions, exceptions and qualifications contained in the terms of the arrangements.”

(c) Mutual legal assistance – Likewise, Hong Kong already had in place the MLAO, governing the procedures 
by which requests could be made and carried out for transnational assistance in criminal matters, includ-
ing investigations, transfers of prisoners and persons in custody, and the confiscation of proceeds of crime. 
In order to comply with the obligation under the UNCAC to enable international mutual legal assistance in 
relation to foreign corruption offences, Hong Kong enacted the Mutual Legal Assistance in Criminal Mat-
ters (Corruption) Order which fully incorporates the text of the UNCAC and states in section 2:-
 “In relation to the arrangements for mutual legal assistance the terms of which are recited in Schedule 1 [i.e. 

the complete text of the UNCAC], it is directed that the [MLAO] shall, subject to the modifications specified in 
Schedule 2, apply as between Hong Kong and the places outside Hong Kong to which the arrangements relate.”

240. Hong Kong has a network of existing legislation, and enforcement and administrative mechanisms, by which it carries out its 
obligations under the UNCAC. These are listed in summary form in Schedule 7 to this report; given that this report focuses on 
human trafficking issues, we have not reviewed Hong Kong’s compliance with the UNCAC in great detail. As can be seen from 
Schedule 7, Hong Kong is currently compliant with its obligations under UNCAC, with some exceptions.

95 See paragraph 9(c) of the briefing paper to the Legislative Council dated 11 June 2007 (http://www.legco.gov.hk/yr06-07/english/hc/sub_leg/sc57/papers/
sc570612cb2-2137-2-e.pdf)
96 http://www.gld.gov.hk/egazette/pdf/20071149/es220071149229.pdf



Question 19: What legislation exists to address corruption arising as a result of human 
trafficking?

241. There is no express anti-corruption offence relating to human trafficking specifically. However, Hong Kong’s corruption laws 
are available wherever corruption takes place as it targets the fundamental acts of offering, soliciting or accepting bribes and 
other advantages, regardless of whether it relates to human trafficking activities or other criminal purposes. The laws are there-
fore broad enough to capture human trafficking-related corruption in principle, and statistics show that, since 1997, there have 
been cases in which prosecutions were brought for corruption that were connected with or facilitated criminal activities that 
potentially relate to human trafficking:- 

(a) 4 prosecutions of individuals in the private sector for corruption in con-
nection with vice offences (Crimes Ordinance) in 1997;

(b) 6 prosecutions of individuals in the private sector for corruption in connec-
tion with a breach of the Immigration Ordinance in 1997;

(c) 7 prosecutions of individuals in the private sector for corruption in connec-
tion with a breach of the Immigration Ordinance in 1998;

(d) 4 prosecutions of individuals in the private sector for corruption in con-
nection with vice offences (Crimes Ordinance) in 1999;

(e) 5 prosecutions for corruption in connection with a breach of the Immigration Ordinance in 1999, in re-
spect of which 2 were of Government servants and 3 were of individuals in the private sector;

(f) 5 prosecutions of individuals in the private sector for corruption in con-
nection with vice offences (Crimes Ordinance) in 2000;

(g) 4 prosecutions for corruption in connection with a breach of the Immigration Ordi-
nance in 2000, in respect of which 2 were of private individuals dealing with Government de-
partments or public bodies and 2 were of individuals in the private sector;

(h) 9 prosecutions for corruption in connection with a breach of the Immigration Ordinance in 2001, 
in respect of which 1 was of a Government servant, 3 were of private individuals dealing with Gov-
ernment departments or public bodies and 5 were of individuals in the private sector;

(i) 2 prosecutions of private individuals dealing with Government departments or public bod-
ies for corruption in connection with vice offences (Crimes Ordinance) in 2001;

(j) 14 prosecutions of private individuals dealing with Government departments or public bod-
ies for corruption in connection with breaches of the Immigration Ordinance in 2002;

(k) 1 prosecution of an individual in the private sector for corruption in connec-
tion with a breach of the Immigration Ordinance in 2003;

(l) 2 prosecutions of private individuals dealing with Government departments or public bod-
ies for corruption in connection with vice offences (Crimes Ordinance) in 2003;

(m) 5 prosecutions of Government servants for corruption in connection with vice offences (Crimes Ordinance) in 2004;
(n) 11 prosecutions of private individuals dealing with Government departments or public bod-

ies for corruption in connection with vice offences (Crimes Ordinance) in 2004;
(o) 11 prosecutions of private individuals dealing with Government departments or public bod-

ies for corruption in connection with vice offences (Crimes Ordinance) in 2005;
(p) 2 prosecutions of individuals in the private sector for corruption in connec-

tion with a breach of the Registration of Persons Ordinance in 2006;
(q) 7 prosecutions of private individuals dealing with Government departments or public bod-

ies for corruption in connection with vice offences (Crimes Ordinance) in 2006;
(r) 1 prosecution of a private individual dealing with Government departments or public bod-

ies for corruption in connection vice offences (Crimes Ordinance) in 2007;
(s) 1 prosecution of a private individual dealing with Government departments or public bodies for corruption 

in connection with keeping a vice establishment (section 139 of the Crimes Ordinance) in 2010; and
(t) 7 prosecutions of private individuals dealing with Government departments or public bodies for corruption in con-

nection with living on the earnings of the prostitution of others (section 137 of the Crimes Ordinance) in 2012.

242. We have been unable to find any Court decisions under the POBO that relate to direct human trafficking offences, namely that 
provided under section 129 of the Crimes Ordinance.

243. The broad nature of the POBO and the common law offences relating to corruption mean that, in principle, there should be 
effective means of pursuing corrupt activities carried out in connection with, or to facilitate, human trafficking activities. It 
is difficult to determine, however, how effective Hong Kong’s corruption laws have been in addressing corruption relating to 
human trafficking. 

244. The key limiting factor in the express pursuit of corruption in relation to human trafficking is in the limitations as to Hong 
Kong’s understanding of human trafficking activities, as discussed in Section A of this report; as a matter of logic, where the 
authorities are unable to formulate criminal activities relating to corruption as “human trafficking offences”, such corrupt 
activities will simply not appear to be related to human trafficking activities at all. On the other hand, this also means that 



given Hong Kong’s zero tolerance of corruption and the fact that corruption offences under the POBO can be established upon 
the completion of an offer, solicitation or acceptance (i.e. without reference to an underlying criminal offence at all), corrupt 
activities that may have actually taken place in connection with, or facilitate, human trafficking activities may already have been 
caught and prosecuted. The statistics on corruption prosecutions relating to vice offences and immigration breaches illustrate 
this possibility.

Bribery of foreign public officials
245. One issue with Hong Kong’s corruption laws is, as discussed above, the lack of an express law against the bribery of foreign pub-

lic officials by persons in Hong Kong. The problem is highlighted by the Krieger case discussed above; that is, persons are able 
to plan corruption and bribery of foreign public officials in Hong Kong, provided that the act of offering the advantage is not 
actually carried out in Hong Kong. In the Krieger case, the POBO did not apply simply because an intermediary was employed 
to actually approach the foreign public official with the offer of the bribe. 

246. The export of corruption in this way is problematic in the context of human trafficking given the transnational nature of much 
of trafficking activity and the role of corruption in facilitating it; the lack of legislation enhances the potential for Hong Kong to 
be a safe haven from where criminals can manage that transnational activity. 

Police enforcement in relation to vice activities and sex workers
247. A further issue arises in the existence of potential police corruption – with advantages obtained in the form of sexual favours 

from sex workers – in the policing of vice activities against those who, for example, keep vice establishments or live on the 
earnings of the prostitution of others. For example, as the Court of Final Appeal confirmed in Sin Kam Wah and anor v. HKSAR 
[2005] 2 HKLRD 375, there could be misconduct in public office in circumstances where a police officer accepts the free sexual 
services of a prostitute offered by a vice operator because the misconduct had the necessary relationship with the police officer’s 
public office and “because it involved his participation in the acceptance of free sexual services with the knowledge that they 
were provided by prostitutes over whom the 2nd appellant exercised control, direction or influence, that being a serious crimi-
nal offence [contrary to section 130(1)(b) of the Crimes Ordinance]”.

248. Debates over the last decade have highlighted the role played in this area by the lack of a police complaints mechanism that is 
independent of the Hong Kong Police:-

(a) In a Legislative Council meeting on 17 December 2003, a legislator questioned the Secretary for Securi-
ty about the issue of reported police abuses of power towards sex workers, described as follows: “allegations 
of police officers’ taking advantage of the opportunities to obtain sex services for free while posing as clients 
in anti-vice operations, one case related to the alleged use of violence by police officers, three cases involved 
the use of police officers’ capacity to ask for free sex services, and four cases involved police officers unreason-
ably demanding the arrested sex workers to take off all their clothes for body search in police stations.”97 

(b) The matter was debated sporadically at the Legislative Council until the establishment, in 2008, of the Subcommittee 
on Police’s Handling of Sex Workers and Searches of Detainees.98 On 18 November 2009, the subcommittee issued a 
report on its deliberations on the issue of (amongst others) potential abuses by police officers of sex workers, following 
eight meetings with Government administration representatives and four sex worker concern groups. Government 
representatives had pointed to the existing guidelines for officers and mechanisms for monitoring undercover officers 
in vice operations, and to the existing Complaints Against Police Office (“CAPO”) of the Hong Kong Police through 
which aggrieved sex workers could make complaints against alleged abuses such as the demand of sexual favours (and 
which could result in disciplinary actions). Subcommittee members “expressed concern about sex workers being 
unwilling to lodge complaints against police officers owing to a lack of confidence in the existing system for com-
plaint against the Police” through CAPO, and suggested that an independent complaint mechanism be established. 

(c) The underlying reports that had triggered debate in the Legislative Council included reports gathered by a non-gov-
ernmental organization called Zi Teng who, amongst other things, work with and advocate for the rights of sex 
workers in Hong Kong.99 Zi Teng has long protested alleged abuse by police officers demanding sexual favours as 
reported to the NGO by sex workers. In a December 2011 article regarding continued police abuses, Zi Teng noted 
that “[d]uring licence-checking or undercover operations, certain frontline officers have also regularly demand-
ed free massage or sex service from sex workers, to the point of sexually violating them without any scruples”; 
Zi Teng concluded with demands that the Hong Kong Police “[p]roperly investigate police officers suspected of 
malpractice, and severely punish the black sheep in the police force” and “[e]stablish an independent commis-
sion with power to investigate officers suspected of abusing their powers or violating regulations.”100 In 2014, Zi 
Teng received 341 complaints from sex workers about police abuse,101 which included reports of police officers 
demanding free sexual services (see, for example, statistics included in Zi Teng’s quarterly newsletters102).

249. At present, although CAPO is monitored by an independent body called the Independent Police Complaints Council, com-
plaints about Hong Kong Police treatment can still only be made through CAPO.

97 Hansard, http://www.legco.gov.hk/yr03-04/english/counmtg/hansard/cm1217ti-translate-e.pdf
98 http://www.legco.gov.hk/general/english/panels/yr08-12/se_phsw.htm
99 http://www.ziteng.org.hk
100 http://www.ziteng.org.hk/aboutus/2011DEC18_e.php 
101 http://www.ziteng.org.hk/aboutus/2014DEC17_e.html
102 http://www.ziteng.org.hk/news_e.html



Question 20:  Are the penalties / punishments of those found guilty of corruption sufficient-
ly stringent?

250. The maximum penalties available for corruption offences under Part II of the POBO are, on indictment:-

(a) imprisonment for up to 1 year and a fine up to HK$100,000 in respect of the section 3 offence;
(b) imprisonment for up to 7 years and a fine up to HK$500,000 in respect of the section 4, 7, 8 and 9 offences;
(c) imprisonment for up to 10 years and a fine up to HK$500,000 in respect of the section 5 and 6 offences; and
(d) imprisonment for up to 10 years and a fine up to HK$1,000,000 in respect of the section 10 offence.

251. The maximum penalty of 7 and 10 years’ imprisonment for the various corruption offences are commensurate with the maxi-
mum penalties for serious classes of financial crimes and dishonesty-based crimes in Hong Kong and is therefore “sufficiently 
stringent”. By way of illustration:-

Maximum term Offence

Imprisonment for life Murder (section 2, Offences against the Person Ordinance)

Robbery (section 10, Theft Ordinance)

14 years Fraud (section 16A, Theft Ordinance)

Forgery (section 71, Crimes Ordinance)

Using a false instrument (section 73, Crimes Ordinance)

10 years Theft (section 9, Theft Ordinance)

Obtaining property by deception (section 17, Theft Ordinance)

Obtaining a pecuniary advantage by deception (section 18, Theft Ordi-
nance)

7 years Using false affidavits (section 40, Crimes Ordinance)

Perjury (section 31, Crimes Ordinance)

Possession of dangerous drug otherwise than for trafficking, and consump-
tion of dangerous drug (section 8, Dangerous Drugs Ordinance)

252. The norm is for immediate custodial sentences to be imposed (Secretary for Justice v. Kwan Chi-cheong [2009] 4 HKLRD 273; 
Lee Sui-luen v. R [1976] HKLR 34). 

253. By way of example, the following are bribery cases relating to vice offences:-

(a) A-G v. Lau Shek-man (No. 2) [1987] 3 HKC 64 – This case involved police officers who accept-
ed bribes in return for advance warning of police raids to vice establishment and gambling estab-
lishment operators. The starting point for sentencing was four years’ imprisonment.

(b) A-G v. Chan Kin-keung CAAR 2/1996 – This case involved a police officer soliciting bribes from a vice opera-
tor to protect the vice establishments of the vice operator. The starting point for sentencing was 36 months.

(c) R v. Lai Kin-keung [1996] 1 HKCLR 153 – This case involved a Senior Inspector of Police playing a pivotal role in large 
scale syndicated corruption with 24 vice establishments, and involving large sums of money. The Court of Appeal con-
firmed that the correct starting point for sentencing was 10 years given that these were “grave offences”; in the event, 
the prosecution was brought in the District Court which can only impose a maximum of seven years’ imprisonment, 
so that the final sentence on appeal was 4 years (taking into account discounts on early guilty pleas and mitigation).

254. One problem with the maximum penalties in relation to corruption offences is that terms of imprisonment are not available 
upon the conviction of companies, who are legal persons falling within the definition of “persons” (section 3 of the Interpreta-
tion and General Clauses Ordinance) prosecutable under the POBO. A fine is therefore the only penalty available for compa-
nies involved in corruption; in light of that, the maximum levels of financial penalty are manifestly inadequate given the likely 
benefits to be derived from corporate transactions resulting from corruption. There is therefore no effective way of punishing 
a corporate offender and it might even be argued that such penalties could be counted as the cost of doing business. While the 
benefits accrued from the corrupt activity (i.e. the proceeds of the crime, including any profits from corrupt activities) can be 
restrained and then confiscated under OSCO upon a conviction, the purpose of confiscation is solely to ensure that a corporate 
offender does not benefit from its corrupt activities103 and it is not designed to penalize the corporation or deter it from future 
corrupt activity.

255. In addition, administrative penalties also follow from a conviction on a corruption offence, which affect the political rights and 
livelihood of a person found guilty of corruption offences:-

(a) under section 33 of the POBO, a person is automatically disqualified from being elect-
ed as a Member of the Legislative Council, or being a member of the Executive Coun-
cil and any other public body, for a period of five years from the date of conviction;

103 Paragraph 9.2 of the Prosecution Code (http://www.doj.gov.hk/eng/public/pubsoppaptoc.html)



(b) under section 33A of the POBO, the Court is empowered to order that a person con-
victed may not be employed, for a period of up to seven years:- 
(i) if convicted while employed by a corporate or public body, in a management role (e.g. director, manager, oth-

er capacity concerned with management) at the relevant corporation or public body, or their subsidiaries; 
(ii) if convicted while practicing a profession or self-employed, in the prac-

tice of the relevant profession or in the relevant business; and
(iii) in any other case, as a partner or in a management role in the relevant partnership or firm.



Question 21:  What are the numbers / ratio of investigations, prosecutions and convictions 
of traffickers for corruption offences?

256. The ICAC has issued Annual Reports from 1974 to 2013 and makes them available online.104  

257. In line with transparency and reporting obligations under UNCAC, the ICAC provides detailed statistical information regarding 
complaints received, investigations, prosecutions and convictions in the appendices to their annual reports. In the 2013 Annual 
Report,105  for example, the ICAC provides the following information:-

(a) “Time Taken to Complete Investigation of Pursuable Cases Record-
ed in 2013 (Excluding Election-related Cases)” in Appendix 4;

(b) “Time Taken to Complete Investigation of Pursuable Cases Recorded be-
fore 2013 (Excluding Elections-related Cases)” in Appendix 5;

(c) “Time Taken to Investigate Outstanding Cases in 2013 (Excluding Election-related Cases)” in Appendix 6;
(d) “Number of Persons Prosecuted or Cautioned from 1974 to 2013” in Appendix 7;
(e) “Number of Persons Prosecuted for Corruption and Related Offences in 2013 (Clas-

sified by Government Departments and Others)” in Appendix 8;
(f) “Number of Persons Prosecuted for Corruption and Related Offenc-

es in 2013 (Classified by Types of Offences)” in Appendix 9;
(g) “Number of Persons Prosecuted for Offences Connected with or Facilitated by Cor-

ruption in 2013 (Classified by Types of Offences)” in Appendix 10; and
(h) “Non-Corruption Referrals Made to Government Departments and Public Bodies in 2013” in Appendix 11.

258. In this part of the report, we set out summary information regarding the numbers of investigations, prosecutions and convic-
tions based on the detailed statistics provided in the ICAC Annual Reports and the ICAC’s website.106

Investigations
259. The following table sets out the number of non-election related complaints received by the ICAC together with the number of 

those complaints that the ICAC determined to be “pursuable” for further investigation, as reported by the ICAC. 

Source: ICAC Annual Reports 2010-2013; ICAC 

260. The following table sets out the number of election-related complaints received by the ICAC together with the number of those 
complaints that the ICAC determined to be “pursuable”, as reported by the ICAC. 

No. of Election-related Complaints

2010 2011 2012 2013 2014

Bribery 11 151 73 7 N/A

Illegal conduct 36 457 2340 552 N/A

Total: 47(34  
pursuable)

608 (553 
pursuable)

2413 (2377 
pursuable)

559 (557 
pursuable)

N/A

Source: ICAC Annual Reports 2010-2013; ICAC 

Prosecutions and Convictions
261. The following table sets out the total numbers of prosecutions, cautions and convictions in relation to corruption offences, as 

reported by the ICAC.

No. of Prosecutions and Convictions

2010 2011 2012 2013 2014

Persons prosecuted 393 283 245 220 222

Completed prosecutions 262 152 154 120 202

Persons convicted 235 131 127 93 172

Persons formally cautioned 30 54 27 28 25
Source: ICAC Annual Reports 2010-2013; ICAC 

262. The following numbers of corruption prosecutions were brought in connection with the prosecution of other criminal offences 
that are of potential relevance to human trafficking cases. This information is contained in the appendices to the ICAC Annual 
Reports setting out the “Number of Persons Prosecuted for Offences Connected with or Facilitated by Corruption in 2013 (Clas-

104 http://www.icac.org.hk/en/about_icac/p/icacar/index.html
105 http://www.icac.org.hk/filemanager/en/Content_1238/2013.pdf
106 http://www.icac.org.hk/en/useful_information/cr/index.html; http://www.icac.org.hk/en/useful_information/cr/index_enlarge.html; http://www.icac.
org.hk/en/useful_information/p2/index.html



sified by Types of Offences)”.

No. of Prosecutions

2010 2011 2012 2013 2014

Keeping a vice establish-
ment 
(Crimes Ordinance)

1 0 0 0 N/A

Living on earnings of prosti-
tution of others  
(Crimes Ordinance)

0 0 7 0 N/A

(Source: ICAC Annual Reports 2010-2013; ICAC 

263. The ICAC also referred reports on alleged misconduct to the Secretary for the Civil Service and heads of relevant Government 
departments for possible disciplinary or administrative action against government servants as follows:-

No. of Disciplinary and Administrative Actions

2010 2011 2012 2013 2014

Reports forwarded in cur-
rent year

139 78 126 39 48

Total no. of cases resolved 
(current and previous year 
cases)

86 142 84 69 N/A

Disciplinary actions result-
ing from 
current year cases

16 7 32 1 N/A

Disciplinary actions result-
ing from   
previous year cases

48 66 24 53 N/A

Source: ICAC Annual Reports 2010-2013; ICAC 

Amounts confiscated
264. The following table sets out information regarding proceeds of crime that were restrained and confiscated under OSCO by the 

Proceeds of Crime Section of the ICAC, created in 2010.

Proceeds of Crime Restrained and Confiscated

2011 2012 2013 2014

Number of  
restraint orders

4 6 3 N/A

Amount restrained HK$155 million HK$614.5 million HK$472.1 million N/A

Number of  
confiscation orders

5 1 1 N/A

Amount confiscated HK$116.4 million 
(HK$113.1 million 
stayed pending 
appeal)

HK$2.5 million HK$0.8 million N/A

Source: ICAC Annual Reports 2010-2013; ICAC 
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