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Writing for the 5-4 majority in Wal-Mart Stores v. Dukes, 131 S. Ct. 2541 (2011), Justice Scalia pulled no punches in his assessment of plaintiffs’ expert testimony.  Weighing the evidence de novo, he found the evidence offered by plaintiffs’ statistical and social science experts insufficient to satisfy the Court’s newly articulated standard for demonstrating the existence of common questions of law or fact.  Id. at 2553-54; Fed. R. Civ. P. 23(a)(2).  About that conclusion, there can be little debate.


The challenge for practitioners is to determine what the decision means for cases that do not present the unique parameters of the Dukes case: the largest employer-defendant in the nation, 1.5 million class members, and a practice of subjective decision-making.  The difficulty stems in part from the nature of the opinion, which is very specific to the facts and the evidence as the Court described it.  The opinion also does not consistently provide a clear rationale for its conclusions nor explain what kind of expert evidence would be sufficient in a different case.  Compounding this uncertainty, the decision does not acknowledge, distinguish or overrule some important prior case precedents.  Finally, the Court declined to resolve one central expert issue—the applicability of Daubert v. Merrill Dow Pharm., 509 U.S. 579 (1993) to class certification battles—resorting instead to a single conclusory line of dictum.


While it is still far too early to know how district courts will apply Dukes to expert questions going forward, this article attempts to highlight the challenges and uncertainties the decision presents for practitioners.  

A. Does Daubert Now Apply at Class Certification and, if so, What Exactly Does that Mean? 

Prior to Dukes, many courts struggled with the very difficult question of how to evaluate competing expert testimony at class certification.  As explained below, the Daubert inquiry does not provide an easy fix as its rationale is focused on juries and trials, not the unique Rule 23 inquiries.  The lower courts have reached differing conclusions on Daubert’s applicability to class certification and the Dukes decision failed to provide needed clarity on this issue.  Decisions since Dukes have only compounded the confusion. 

First, a quick explanation of Daubert.  The United State Supreme Court’s decision in Daubert addressed the role of the district court in making threshold admissibility determinations for expert testimony offered at trial.  509 U.S. at 592.  The high court charged the trial courts with the responsibility to act as a “gatekeeper” to ensure that juries were not presented with junk science.  See Kumho Tire Co. Ltd. v. Carmichael, 526 U.S. 137, 137, 159 (1999).  The trial court must “determine whether the testimony has a ‘reliable basis in the knowledge and experience of [the relevant] discipline.’”  Id. at 149 (quoting Daubert, 509 U.S. at 592).  The inquiry is a “flexible one” which the trial judge has “broad latitude to determine.”  Id. at 150, 153 (internal citations omitted). 
 

Daubert did not erect a high hurdle for expert testimony; “the rejection of expert testimony is the exception rather than the rule.”  Fed. R. Evid. 702 advisory committee’s note (2000 Amendments).  Importantly, the Court held that it is not the responsibility of the trial court to determine whether an expert’s opinion is factually correct.  “The focus, of course, must be solely on principles and methodology, not on the conclusions that they generate.”  Daubert, 509 U.S. at 595.  Once admitted, “[v]igorous cross-examination, presentation of contrary evidence, and careful instruction on the burden of proof are the traditional and appropriate means for attacking shaky but admissible evidence.”  Daubert, 509 U.S. at 596.


As the Supreme Court’s rationale for the Daubert inquiry was to protect juries from “junk science,” it is not obvious that this threshold admissibility determination can or should be applied at class certification.  The certification motion is a preliminary procedural matter conducted by judges, with no juries involved.  As the Second Circuit explained in In re: VISA Check/MasterMoney Antitrust Litig., 280 F.3d 124, 132 (2d Cir. 2001):

We note that a motion to strike expert evidence pursuant to [Daubert], involves a [sic] inquiry distinct from that for evaluating expert evidence in support of a motion for class certification, . . . although the parties’ substantive arguments in both instances may be similar, as is true in this case.  A Daubert motion is typically not made until later stages in litigation, such as in association with a motion for summary judgment, motion in limine, or at trial . . . . 

280 F.3d at 132 n.4.
  Thus, applying Daubert at class certification can be the analytic equivalent of a square peg in a round hole. 

On the other hand, the Supreme Court has directed that district courts conduct a “rigorous analysis” of the Rule 23 requirements, which may require the court to probe beyond the pleadings.  Gen. Tel. of Sw. v. Falcon, 457 U.S. 147, 160-61 (1982).  Recent appellate decisions have clarified that, in determining whether Rule 23 certification standards have been satisfied, district courts may weigh competing evidence, even if it overlaps with merits evidence.  In re Hydrogen Peroxide Antitrust Litig., 552 F.3d 305, 323-24 (3rd Cir. 2008); In re Initial Pub. Offering Sec. Litig., 471 F.3d 24, 39-42 (2nd Cir. 2006).
  Competing expert opinions are often at the heart of many class certification battles.

 Even though Daubert offers an ill-fitting procedural mechanism to do so, parties routinely file motions to strike expert testimony, nominally labeled as Daubert motions, at class certification.  Such motions provide a vehicle to fully brief criticisms of the statistical or other expert evidence offered by the other side and allow parties to showcase their own experts’ contrary conclusions.  Notwithstanding Daubert’s direction that the inquiry focus “on principles and methodology, not on the conclusions,” these motions often extend well beyond those limits into the competing conclusions on the merits of the evidence, i.e. which expert should be believed.  509 U.S. at 580.


Where does this leave district courts?  Before Dukes, most lower courts, including the district court in Dukes, found that a full Daubert assessment was not necessary at class certification.  Hnot v. Willis Group Holdings, Ltd., 228 F.R.D. 476, 484 (S.D.N.Y. 2005) (“Reasonable statisticians can disagree about what tests and what controls should be utilized, but at the class certification stage, only a plausible position needs to be set forth”); Dukes v. Wal-Mart Stores, 222 F.R.D. 189, 191 (N.D. Cal. 2004) (finding a full Daubert inquiry unnecessary, but closely reviewing experts for reliability “guided by Daubert”); Thomas & Thomas Rodmakers, Inc. v. Newport Adhesives and Composites, Inc., 209 F.R.D. 159, 162 (C.D. Cal. 2002) (“a lower Daubert standard should be employed at [the class certification] stage of the proceedings”); Bacon v. Honda of Am. Mfg., Inc., 205 F.R.D. 466, 470 (S.D. Ohio 2001) (“a Daubert inquiry is not warranted at this stage of the proceedings”); Midwestern Mach. v. Nw. Airlines, Inc., 211 F.R.D. 562, 566 (D. Minn. 2001) (“[a] party and its experts should not be expected to have fully evaluated all data at the preliminary stage of class certification”).  

In American Honda Motor Co., Inc. v. Allen, 600 F.3d 813 (7th Cir. 2010), the Seventh Circuit was the first appellate court to hold that Daubert applied at class certification or at least “if the situation warrants.”  Id. at 816.  The facts in American Honda, a product defect case involving Honda motorcycles, presented a straightforward reliability challenge, rather than a battle of competing experts.  The plaintiffs relied on the novel testimony of an engineer, who tested only one motorcycle against a standard that he had himself developed.  The district court found that the expert’s standard lacked empirical support and was not generally accepted in the engineering community—strong indicators that the testimony failed to satisfy Daubert—but stopped short of determining the admissibility of the evidence.  The Seventh Circuit concluded that the failure to complete the full Daubert analysis was an abuse of discretion.  It held that courts must rule on any challenge to the expert’s qualifications or “to the reliability of information provided by an expert if that information is relevant to establishing any of the Rule 23 requirements for class certification.”  Id. 


Given these mixed outcomes, did the Supreme Court help resolve this quandary in Dukes?  Unfortunately not.  By way of background, certiorari was not sought or granted on this issue.  The district court had conducted a very thorough assessment of the competing experts below, with a separate written opinion addressing each side’s claims, but concluded that full Daubert was not required.  The Ninth Circuit en banc majority declined to reach the issue, although the five dissenters concluded that full Daubert was required.  603 F.3d 571, 603 n.22, 638-40.   

Alas, the Supreme Court’s decision offers only this thin reed of dictum:  
The District Court concluded that Daubert did not apply to expert testimony at the class certification stage of class-action proceedings.  We doubt that this is so . . . .

131 S. Ct. at 2553-54 (internal citation omitted and emphasis added).  The Court provided no analysis or rationale to guide lower courts nor did the dissent address or question the statement.  


Will the appellate courts nonetheless feel bound to follow the Supreme Court’s predisposition on this point?  Not so far.  


In In re Zurn Pex Plumbing Prods. Liab. Litig., 644 F.3d 604 (8th Cir. 2011), the Eighth Circuit declined to adopt American Honda and rejected defendant’s argument that a “full and conclusive” Daubert review need be conducted at class certification.  It affirmed the district court’s use of a “focused” Daubert review, which examined the reliability of the expert evidence “in light of the existing state of the evidence and with Rule 23’s requirements in mind.”  Id. at 612.
  The Eighth Circuit noted that “[t]he main purpose of Daubert exclusion is to protect juries from being swayed by dubious scientific testimony,” an interest “not implicated at the class certification stage where the judge is the decision maker.”  Id. at 613.  The panel was also persuaded by the preliminary nature of the motion and the fact that the defendant had itself sought bifurcated discovery, resulting in a limited record at class certification.  Id.  Judge Gruender dissented, noting that the Supreme Court Dukes dictum and the reasoning of American Honda supported requiring a “full Daubert analysis.”  Id. at 627-30.  Defendants in Zurn have filed a petition for certiorari in the Supreme Court.   80 U.S.L.W. 3378 (U.S. Dec. 15, 2011)(No. 11 -740).  

The Third Circuit felt similarly unconstrained by Dukes or at least free to interpret Justice Scalia’s “hint[]” rather broadly.  Behrend v. Comcast Corp., 655 F.3d 182, 204 n.13 (3rd Cir. 2011).  It concluded that the district court must evaluate whether “an expert is presenting a model which could evolve to become admissible evidence.”  Id.  Expert models should be “plausible in theory” and “susceptible to proof at trial through available evidence common to the class.”  Id. 
[A]lthough the Supreme Court recently hinted that Daubert may apply for evaluating expert testimony at the class certification stage, it need not turn class certification into a mini-trial.  We understand the Court‘s observation to require a district court to evaluate whether an expert is presenting a model which could evolve to become admissible evidence, and not requiring a district court to determine if a model is perfect at the certification stage.  This is consistent with our jurisprudence which requires that at class certification stage, we evaluate expert models to determine whether the theory of proof is plausible.  [I]f such impact is plausible in theory, it is also susceptible to proof at trial through available evidence common to the class. 

Id. (citations omitted).  The appellate court concluded that defendant’s disputes about the damage models were largely merits issues and that plaintiffs had provided a “common methodology to measure and quantify damages on a class-wide basis.”  Id. at 207.  Judge Jordan, concurring and dissenting, concluded that Daubert should apply, citing Dukes, and in this case would have required the exclusion of plaintiffs’ expert.  Id., 215 n.18. A petition for certiorari has been filed in this case as well.  -- U.S.L.W. -- (U.S. Jan. 11, 2012) (No. 11-864).  

In Ellis v. Costco Wholesale Corp., 657 F.3d 970 (9th Cir. 2011), the Ninth Circuit posited that expert testimony required a two-stage evaluation at class certification.  It affirmed that the district court properly applied Daubert to determine the admissibility of the expert evidence in connection with defendant’s motions to strike.  “Daubert does not require a court to admit or to exclude evidence based on its persuasiveness; rather . . . based on its scientific reliability and relevance.”  Id. at 982.  It faulted the district court, however, for apparently ending its analysis with admissibility.  In conducting a rigorous analysis of Rule 23 commonality, the court was also obliged to evaluate “the persuasiveness of the evidence presented.”  Id. 


Finally, the Seventh Circuit recently reaffirmed its American Honda standard, concluding that the district court must make a conclusive ruling on expert testimony where it is “critical to class certification.”  Messner v. Northshore University HealthSystem, No. 10-2514, 2012 WL 129991 (7th Cir. Jan. 13, 2012).   The circuit court held that the district court committed reversible error when it refused to rule on plaintiffs’ motion to strike defendant’s expert report, yet relied on that same expert’s conclusions in denying class certification.  The panel declined to adopt defendant’s proposal that American Honda apply only to plaintiffs’ expert reports in support of class certification but not to defense expert reports.  Id. at *6. 

The district courts are now understandably befuddled about the appropriate scope of inquiry into an expert’s testimony at class certification.  See, e.g., Fosmire v. Progressive Max Ins. Co., No. 10-5291, 2011 WL 4801915 (W.D. Wash. Oct. 11, 2011) (scope of inquiry is “presently unclear”); Smith v. Ceva Logistics U.S., Inc., No. 09-4957, 2011 WL 3204682 (C.D. Cal. July 25, 2011) (scope of inquiry is “murky”).  The Smith court ducked the legal question and concluded that “the bulk” of the expert’s opinions satisfied Daubert.
  Smith, 2011 WL 3204682, at *7.  The Fosmire court concluded that Zurn was the correct scope but that, “even under the more relaxed approach,” the expert’s report in that case did not pass scrutiny.
  Fosmire, 2011 WL 4801915, at *3.  In Stone v. Advance America, No. 08-cv-1549, 2011 WL 6151636 (S.D. Cal. Dec. 12, 2011), the district court chose to conduct a full Daubert determination because the motion was being heard at an advanced stage in the litigation just prior to the pretrial conference and declined to address whether a more “relaxed” standard might apply to an early class certification motion.  Id. at *10 n.2. 

 Given this state of maximum uncertainty, are there any guideposts for practitioners?  Perhaps.  There seems to be no dispute that district courts must closely scrutinize expert evidence, whether that inquiry is technically a Daubert motion or otherwise.  Since the law is in flux, parties may choose to make their arguments in the alternative to ensure that, under whatever standard ultimately prevails, a successful result can be upheld on appeal.  Arguments should be framed around the Rule 23 requirements, not the merits.  Those challenging experts at class certification should think twice about arguing for limits to pre-certification discovery which, if successful, may cause a challenge to fail, as it did in Zurn.
B.   Is Expert Social Science Testimony Still Relevant to EEO Class Claims?

Turning to the expert testimony in Dukes, Plaintiffs proferred the testimony of sociologist Dr. William Bielby to demonstrate three points relevant to Rule 23(a)(2) commonality: 1) that a system based on subjective decision-making is vulnerable to gender stereotyping; 2) that central coordination, reinforced by a strong corporate culture, would increase uniformity in the exercise of that subjective thinking, particularly where there was evidence of gender bias; and 3) that there were significant deficiencies in Wal-Mart’s EEO policy and practices.  Dr. Bielby’s testimony was intended to provide a link between the company’s subjective system and the observed statistical disparities.  

The Supreme Court opinion, measuring Dr. Bielby’s testimony against its newly articulated standard for Rule 23(a), faulted the testimony for failing to prove a general policy of discrimination and to quantify the extent to which particular decisions had been the product of biased thinking.  Wal-Mart, 131 S. Ct. 2553-55.  It also asserted that, within a subjective decision-making system, managers ordinarily will not be influenced by bias, an assertion strenuously challenged by the dissent.  Id. at 2553-54.  Finally, the opinion questioned the social framework methodology used by Dr. Bielby.  Id.
1.  Failure to Satisfy New Rule 23(a)(2) Commonality Standard on Its Own 

The district court in Dukes had concluded, based upon a wide range of evidence, that plaintiffs had demonstrated the existence of common questions of law or fact.  Dr. Bielby’s testimony, which was subject to a separate Daubert motion, was one piece of the large record supporting this determination.  Dukes v. Wal-Mart Stores, 222 F.R.D. 137, 166 (N.D. Cal. 2004) (commonality evidence summarized); 222 F.R.D. 189, 192 (N.D. Cal. 2004) (denying motion to strike).   
In understanding the Supreme Court’s evaluation of Dr. Bielby’s testimony, it is important to note that, before evaluating the expert evidence, the Supreme Court articulated a new standard for satisfying Rule 23(a)(2) commonality, at least for class actions alleging that subjective practices caused gender discrimination.  Relying on a footnote in Falcon, 457 U.S. at 159 n.15, it concluded that plaintiffs must demonstrate “significant proof” of a “general policy of discrimination.”  131 S. Ct. 2553.
  This standard was not the benchmark against which the district court had evaluated the commonality evidence nor was it the proposition for which Dr. Bielby’s testimony was offered.

In determining whether plaintiffs met the standard, the majority characterized Dr. Bielby’s testimony as “[t]he only evidence of a ‘general policy of discrimination’ respondents produced . . . .”  Id. at 2553.  So, while plaintiffs had offered a wide range of evidence including internal company studies, admissions by company officials, anecdotes, and internal and external statistics, the Court ignored that body of evidence and treated Dr. Bielby’s testimony—offered to make different points entirely—as the only support for meeting its new test.  That the Court would then find the testimony, standing alone, insufficient to meet its “significant proof” standard was all but assured.


2.  Failure to Quantify the Extent of Stereotyping 


The Supreme Court held that it could “safely disregard what [Dr. Bielby] has to say” because he was unable to quantify “whether 0.5 percent or 95 percent of the employment decisions at Wal-Mart might be determined by stereotyped thinking.”  131 S. Ct. at 2553-54.  The Court seemed to assume that a social scientist is or should be able to determine to a scientific certainty on what any particular decision was biased (i.e. be a mind reader) and then could quantify the number of biased decisions that had been made in the workplace. 

Those assumptions are at odds with the Court’s prior holding in Price Waterhouse v. Hopkins, 490 U.S. 228, 250-51 (1989), a decision neither cited nor distinguished by the majority opinion.  In Price Waterhouse, the Supreme Court approved the admission of expert testimony about gender stereotypes even though the expert admitted that she “could not say with certainty whether any particular comment was the result of stereotyping.”  490 U.S. at 236.  The Court nonetheless affirmed the lower court’s conclusion that the testimony was probative of the issues of sexual stereotyping presented in the case. 

The criticisms of Dr. Bielby’s opinions are best understood as a result of the demanding standard by which his work was assessed and that his opinions were expected to serve a goal for which they were never intended.


3.  Subjective Personnel Criteria 


The majority also arguably questioned a principle long-established in its own precedents: that a system of allowing subjective decision-making is susceptible to bias.  Citing neither case law nor scientific data, the Court described such systems as “a presumptively reasonable way of doing business”:  

[L]eft to their own devices most managers in any corporation—and surely most managers in a corporation that forbids sex discrimination—would select sex-neutral, performance-based criteria for hiring and promotion that produce no actionable disparity at all. 

131 S. Ct. at 2554 (emphasis added).  Underlying this premise is the notion that the existence of a written non-discrimination policy will influence behavior and counteract the effects of both conscious and implicit biases.
 


As the dissent pointed out, the majority’s claims are at odds with scientific understanding as well as the Court’s precedent:

The practice of delegating to supervisors large discretion to make personnel decisions, uncontrolled by formal standards, has long been know to have the potential to produce disparate effects.  Managers, like all humankind, may be prey to biases of which they are unaware.  The risk of discrimination is heightened when those managers are predominantly of one sex, and are steeped in a corporate culture that perpetuates gender stereotypes.  

131 S. Ct. at 2564 (footnotes omitted).  Justice Ginsberg cited to one scientific study in which certain symphony orchestras, “long a male preserve,” switched to blind auditions mitigating the “subconscious bias” that “led some reviewers to disfavor women,” increasing the number of female musicians hired compared with the orchestras that did not.  Id. at 2564 n.6.; see also Amicus Brief of American Sociological Association filed in Wal-Mart Stores v. Dukes (collecting empirical research of subjective decision-making systems).  She also cited the Court’s own precedents, including Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 988, 991 (1988), in which the Court recognized that an employer’s “undisciplined system of subjective decision-making” could be challenged under disparate impact because of “the problem of subconscious stereotypes and prejudices.”  131 S. Ct. at 2564-65.


One way of viewing the majority’s point is that it is simply a restatement of the principle from Watson that use of subjective criteria is not itself unlawful.  Watson, 487 U.S. at  990.  On the other hand, if Dukes creates an ascientific presumption that subjective decision-making will not lead to biased decision-making, the already large gap between how the law presumes the human mind works in making decisions and what psychology actually knows about the nature of human decision-making will only grow larger.  L. Krieger & S. Fiske, Behavioral Realism in Employment Discrimination Law: Implicit Bias and Disparate Treatment, 94 Cal. L. Rev. 997, 1026 (2006); L. Krieger, The Content of Our Categories: A Cognitive Bias Approach to Discrimination and Equal Employment Opportunity, 47 Stan. L. Rev. 1161, 1214-15 (1995).  Proponents of aligning the science and the law will redouble efforts to educate the federal judiciary about the science. 

4.  Social Framework Analysis Methodology 

Finally, the Court questioned whether the methodology used by Dr. Bielby and many other social scientists, known as “social framework analysis,” would satisfy Daubert.  Wal-Mart, 131 S. Ct. at 2553-55.  The district court had been presented with this precise question, evaluated the competing arguments, and concluded—as many other courts had—that social framework analysis was a legitimate scientific methodology that satisfied Daubert.  Dukes v. Wal-Mart Stores, Inc., 222 F.R.D. 189, 191-92 (N.D. Cal. 2004).  The Supreme Court majority made no mention of this prior fact finding.  Instead it cited to a single law review article, written more than four years after the district court’s ruling, in which the authors argued Dr. Bielby had improperly applied the methodology for which the primary author claimed proprietorship.  Monahan, Walker & Mitchell, Contextual Evidence of Gender Discrimination: The Ascendance of “Social Frameworks,” 94 Va. L. Rev. 1715, 1747 (2008).  That article has itself been criticized by other scholars, a fact also not mentioned in the opinion.  M. Hart & P. Secunda, A Matter of Context: Social Framework Evidence in Employment Discrimination Class Actions, 78 Fordham L. Rev. 37 (2009).  
 Social framework analysis will likely remain an important methodological tool for bringing social science expertise to bear in discrimination litigation.  This newly arisen scientific debate certainly should be fully aired by a district court in the first instance.  Undoubtedly, both academics and litigants will be debating under what conditions, if any, the methodology can be used to express opinions about the decision-making in a particular workplace. 
B.   What Kind of Statistical Evidence is Acceptable After Dukes?  


The Supreme Court also criticized the statistical analyses used by one of plaintiffs’ experts, Dr. Richard Drogin.
  Wal-Mart, 131 S. Ct. at 2555.  Observing that Dr. Drogin found gender disparities in promotion “after considering regional and national data,” the Court noted that it could not be inferred from those findings that disparities existed at individual stores.  Id.  It further observed that a regional pay disparity might be attributable to “a small set of Wal-Mart stores” and cannot “by itself establish the uniform, store-by-store disparity upon which the plaintiffs’ theory of commonality depends.”  Id.

The dissent highlighted that plaintiffs’ statistical expert used regression analyses that controlled for job performance, length of time with the company and the store where an employee worked.  Id.  Justice Ginsburg dismissed the difference in views to “an arcane disagreement about statistical methods—which the District Court resolved in the plaintiffs’ favor.”  She rebuked the majority for treating appellate review as an “occasion to disturb a trial court’s handling of factual disputes of this order.”  Id. 
The Court’s decision provided little guidance about what kind of statistical evidence would suffice to demonstrate a “general policy of discrimination.”  The Court also did not cite or discuss any of its prior precedent concerning statistical evidence in Title VII class actions, such as Bazemore v. Friday, 478 U.S. 385, 400 (1986) and Int’l Bhd. of Teamsters v. United States, 431 U.S. 324, 337 (1978).  The majority’s criticism seemed to focus on its assumption that decisions were not made at the regional level but entirely at the store level.  The Court’s analysis is imprecise, however, as it did not distinguish between management promotion and pay decisions, which are made at the district and regional level, and hourly pay decisions, which are initiated within the store and reviewed higher up.  Assuming that analyses are performed closer to the level of the decision-maker, the disparity must be a result of a consistent pattern adverse to the protected group, and not driven by a “small set of stores.” 131 S. Ct. at 2555.  The Court also assumed that companies maintain the highly granular data required to create such analyses.  Where data has not been maintained that allows plaintiffs to identify the specific practice causing the disparity, plaintiffs are not required to do so for disparate impact claims, a point not litigated in Dukes nor addressed by the high court.  42 U.S.C. § 2000e-2(k). 
The one appellate decision reviewing statistical evidence since Dukes provided little illumination of the types of statistical evidence that will be found sufficient.  In Bennett v. Nucor, 656 F.3d 802 (8th Cir. Sept. 22, 2011), a race discrimination and hostile environment case involving a steel production plant, the case went to trial for six individuals after the district court denied class certification.  The evidence adduced suggested that employment practices varied among departments, yet plaintiffs’ statistician conducted an analysis that grouped together both hiring and promotion decisions across all departments.  The Eighth Circuit cited language from Dukes in criticizing this method of statistical analysis.  This is not particularly informative since this analysis, aggregating different types of decisions (i.e. hiring and promotion), would likely have failed to satisfy pre-Dukes authority.  See Gen. Tel. of the Sw. v. Falcon, 457 U.S. 147, 157-58 (1982).  

Ellis v. Costco, remanded for reconsideration by the Ninth Circuit, may provide some clarification in the future.  657 F.3d 970 (9th Cir. 2011).  Plaintiffs’ expert found statistically significant disparities in the managerial promotion rates for women in seven out of eight regions (the eighth had too few promotions for analysis).  Defendant’s expert found gender disparities in only two regions.  The appeals court found that this disagreement “addresses precisely the question of whether there are common questions of law and fact among the putative class members.” 

If, as Plaintiffs allege, promotion decisions are based on the biased attitudes of the CEO and upper management, one would expect disparities in all, or at least most, regions.  A disparity in only 25% of the regions, however, would not show that ‘discrimination manifested itself in . . . promotion practices in the same general fashion. 

Id. at 983, (quoting Wal-Mart, 131 S. Ct. at 2553).   


 Going forward, practitioners should focus on the evidentiary record to identify where decisions are made.  Often this focal point may not be a single source, but may involve multiple levels of management.  The data cannot just show an overall average but must show a consistent pattern, i.e. that the disparity is not localized.  Aggregation is certainly still possible and may be necessary when sample sizes are too small (a likely problem with individual decision-makers) so long as a pattern is demonstrated.  
CONCLUSION


The Supreme Court’s decision in Dukes created more questions than it answered.  While the majority clearly intended to make employment discrimination class actions more difficult to certify, how the decision will affect future cases with different factual patterns remains to be seen. 
�  Jocelyn Larkin is the Executive Director of the Impact Fund and represents the plaintiffs in Dukes v. Wal-Mart Stores. 


�   In determining threshold reliability, the trial court may—but is not required to—consider such factors as: 1) whether the technique has been or can be tested; 2) whether the “technique has been subjected to peer review and publication”; 3) what “the known or potential rate of error” is; 4) the “degree of acceptance [of the methodology] within [the relevant scientific] community.”  Daubert, 509 U.S. at 592-94.  





�   Five years after Daubert, the Supreme Court clarified that Daubert applied to all expert testimony, not just testimony derived from the physical sciences.  Kumho Tire Co., 526 U.S. at 147-48. 





�  In VISA, the Second Circuit articulated a view of how district courts should evaluate expert evidence that was questioned by a later panel of the Second Circuit in In re IPO.  IPO did not expressly address whether Daubert applies at class certification either.


  


�  The Supreme Court in Dukes did put the nail in the coffin of the oft-quoted Eisen principle that Rule 23 does not authorize “a preliminary inquiry into the merits of a suit in order to determine whether it may be maintained as a class action.”  131 S. Ct. 2541, 2552 n.6, (quoting Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177 (1974)). 


�  The defendant in Zurn had not challenged the qualifications or methodology of the plaintiffs’ expert, rather whether the opinion was based on “sufficient facts or data.”  644 F.3d at 614.  The Eighth Circuit found no abuse of discretion in the district court’s decision to accept the plaintiff’s expert, noting that Daubert focuses “solely on principles and methodology, not on the conclusions that they generate.”  Id. at 615 (internal quotation marks omitted). 


� However, as to one proposed methodology for measuring off the clock work, the expert’s analysis—and thus the certification of the off the clock claim—was defeated by one worker’s uncontested declaration.  Smith, 2011 WL 3204682, at *4-5. 





� The expert had relied uncritically on data from another expert, which had not been independently verified, and had not yet developed a specific damages model.  2011 WL 4801915, *4-5.   





�  As the standard on its face resembles the proof required to satisfy liability and courts have uniformly held that class certification requires a lower quantum of evidence than liability, it remains to be seen what this standard actually requires.


� The majority conceded that, within that system, other managers may use criteria that have a disparate impact or “may be guilty of intentional discrimination that produces a sex-based disparity.”  131 S. Ct. at 2554. 


�  Plaintiffs also proferred a labor economist, Dr. Marc Bendick, who concluded that Wal-Mart’s utilization of women in management fell below that of its 20 largest competitors.  131 S. Ct. at 2555.  The Court did not directly address his methodology or conclusions, finding only that plaintiffs’ statistical analyses were “insufficient to establish that respondents’ theory can be proved on a classwide basis.”  Id.  
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