
THERE HA S BEEN  a lot of attention paid to 
Oregon’s public records laws over the past year.  
From litigation to legislation to everyday public 
records requests, these laws have been a major focus 
for local governments throughout the state. A 
common question that often arises related to these 
laws is whether email communications between 
lawyers in our office and our local government clients 
are confidential. As with many things in the law,  
there is no simple answer to this question. As such,  
we strongly encourage our clients to consult with us 
before disclosing or refusing to disclose an email  
communication to or from our office that is responsive 
to a public records request.

There is, however, some 
basic information to keep  
in mind regarding email 
communications you send 
to your lawyers. As you are 
probably aware, the public 
records law contains an 
exemption from disclosure 
requirements for docu-
ments protected by the 
attorney-client privilege.  
ORS 192.502(9) and ORS 
40.225. The Oregon 
Supreme Court has explained that whether a 
document is protected by the attorney-client privilege 
generally hinges on two questions: (1) whether the 
document was a confidential communication, which 
was not intended to be disclosed to third persons, and 
(2) whether the communication was made for the 
purposes of facilitating the rendition of professional 
legal services to the client. State v. Jancsek, 302 Or. 
270, 275 (1986).  As such, an email sent to our office 
will be protected by the attorney-client privilege only  
if it is a confidential communication that was made 
for the purposes of seeking or receiving legal services.

It is important to keep this basic test in mind when 
exchanging emails with legal counsel, as failing to  
do so could cause you to inadvertently create a 

document that is not protected by the attorney-client 
privilege, even if you intended it to be covered by  
the privilege. For example, copying a member of the 
public on an email sent to legal counsel would not  
be a confidential communication, and therefore the 
email would not be covered by the attorney-client 
privilege. Likewise, merely copying a lawyer on an 
email between staff members would not make the 
communication covered by the attorney-client 
privilege because the communication was not sent for 
the purposes of seeking legal services – it was sent to 
share information between staff members. Thus, if 
you intend for an email to be covered by the attorney-
client privilege, you need to make sure that the email: 

(1) is sent only to legal 
counsel and representatives 
of your local government 
entity who are acting in 
their official capacities; and 
(2) contains language that 
seeks legal services.  
Failure to satisfy both of 
these requirements will not 
permit you to rely upon the 
attorney-client privilege to 
keep an email confidential 
from a public records 
request, even if you write 

“confidential attorney-client communication” in  
the email.

The application of this test to a public records request 
arises more often than one would think. Earlier this 
year, the Multnomah County District Attorney’s Office 
upheld a decision by Portland Community College not 
to disclose documents responsive to a public records 
request because the documents were protected by  
the attorney-client privilege. After reviewing the 
documents in question, the District Attorney’s Office 
concluded that “the contents [of the undisclosed 
documents] are clearly confidential communications 
made for the purposes of facilitating the rendition of 
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IF  YOU ARE  reading this newsletter on-line or 
through your email or even if you are reading a  
paper copy, you probably know how important and 
prevalent social media has become on many different 
levels. For municipalities and governmental entities, 
social media, while bringing a new level of awareness 
and interactivity with community members, also 
brings certain risks. To avoid some of those inherent 
risks, it is important that municipalities adopt a social 
media policy. Below are 
important components to 
include in your entity’s social 
media policy:

1. PURPOSE For each social 
media platform that the 
municipality uses, determine 
what purpose it has. Is it to 
disseminate information? 
Evaluate programs or 
services? Interact with 
citizens? This should be 
clearly stated in the policy 
and on an entity’s blog, Twitter profile or Facebook 
wall, etc.

2. DESIGNATE A PUBLIC INFORMATION 

OFFICER Ensure that one individual (or multiple 
individuals for larger organizations) monitor the 
site and post relevant information. This individual 
should clearly understand the social media policy.

3. DESIGNATE A SECURITY/TECHNICAL SUPPORT 

PERSON Each entity should ensure there are 
appropriate firewalls on their computer systems to 
prevent unauthorized use of social media accounts.

4. EMPLOYEE USE OF SOCIAL MEDIA Those 
employees who are eligible to post on social media 
sites should be clearly identified. When participating 

in social media on their own personal time and 
speaking on entity-related issues, employees 
should state they are not acting/speaking in their 
official capacity.

5. TERMS OF USE Certain content should not be 
allowed on social media sites, particularly content 
that violates federal and state laws (i.e., copyright, 
obscene or pornographic material, threatening or 
harassing behavior, etc.)

6. DISCLAIMER Ensure that 
an appropriate disclaimer is 
posted in a conspicuous 
place.

7. PUBLIC RECORDS 
Determine what mechanism 
the entity will use to meet 
public records retention laws.

8. CONFIDENTIALITY 
Protect confidential informa-
tion and do not allow 
postings that violate public 
records disclosure laws.

9. EMPLOYEE RIGHTS Ensure that employees’ 
rights are not infringed (i.e., free speech, privacy, 
protected concerted activity, etc.)

10. EVALUATE AND REVISIT Determine 
appropriate intervals where your policy is revisited 
and revised to ensure that the policy is still 
consistent with rapidly evolving technology.

Consideration of these pointers as you design or 
refine your social media policy will help alleviate 
potential issues while enabling you to harness a 
powerful communication tool.

QUESTIONS ABOUT THIS ARTICLE? 
Please contact Heather Martin at 503.226.7191.

legal services to administrators at [the college].” 
Accordingly, the District Attorney’s Office refused  
to order the disclosure of the requested documents 
under the public records laws.  (MCDA Order re 
Petition of Alan Cordle – 2011.) Likewise, the 
Multnomah County District Attorney has concluded 
that emails between employees and lawyers for the 
Portland Development Commission were protected  
by the attorney-client privilege because they were 
seeking or giving advice or otherwise sharing 
information related to the rendition of legal services.  
In that same order, however, the District Attorney 
required disclosure of reports created by the lawyers 
for the entity because the reports contained only 

factual information and did not provide any legal 
advice or reach any legal conclusions. (MCDA  
Order re Petition of Ryan Frank – 2005.) 

There are many other exceptions to the attorney-
client privilege, which is why we strongly encourage 
you to consult with this office before releasing or 
refusing to release an email communication to or 
from legal counsel that is responsive to a public 
records request. But keeping in mind the test above 
will go a long way towards assisting you in protecting 
communications that you intend to keep confidential.

QUESTIONS ABOUT THIS ARTICLE? 
Please contact Chad Jacobs at 503.226.7191.

Although winter is upon 

us, it appears the economy 

may be thawing –  

development activities  

are starting up again and 

our clients find themselves 

actively working on 

regulatory changes and 

creative mechanisms to 

address the new era of 

development with tighter 

budgets and changing 

paradigms.

In our continuing effort  

to add value and help  

you keep up with rapidly 

changing legal require-

ments, this issue of our 

newsletter includes 

updates to important 

requirements, including 

public purchasing laws, 

and regulation of activities  

by solicitors and demon-

strators. We also include 

advice on best practices 

for using social media, 

and a reminder about how 
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9TH CIRCUIT COURT OF APPEALS REVERSES ITSELF:
Solicitation Ordinance is Unconstitutional After All 
L A ST YEAR WE  reported on the 9th Circuit’s 
opinion upholding the City of Redondo Beach’s (City) 
ordinance that prohibited the act of “standing on a 
street or highway and solicit[ing], or attempt[ing] to 
solicit, employment, business, or contributions from an 
occupant of a motor vehicle.” In Comite de Jornaleros 
De Redondo Beach v. City of Redondo Beach (hereafter, 
Comite I), two day-laborer organizations challenged 
the City’s ordinance on First Amendment grounds. 
The City argued that the ordinance was a valid 
attempt to address “extreme difficulties with persons 
soliciting employment from the sidewalks…” and was 
aimed at “alleviating sidewalk congestion and traffic 
hazards that occurred when large numbers of 
persons congregated on the sidewalks during the 
rush hours to obtain temporary employment.” 

In Comite I, the Court held that 
the ordinance was constitutional 
for three reasons. One, the 
ordinance was content-neutral 
because it was aimed at acts  
of solicitation and not any 
particular message or idea. 
Two, the ordinance was 
narrowly tailored because  
it promoted a substantial 
government interest and was 
aimed at the “disruptive nature” of solicitation. 
Three, the ordinance left open alternative channels 
of communication, e.g., speech on sidewalks or from 
curb parking.

The Court, in an infrequent practice, ordered that its 
panel decision in Comite I be reheard by the full 
court. The outcome of that rehearing is a new 
decision – and holding the ordinance to be unconsti-
tutional (Comite II). In Comite II, the Court held that 
the City’s ordinance was unconstitutional because it 
was overly broad – meaning that the ordinance 
prohibited more speech than was necessary to meet 
the City’s purpose for the ordinance. Contrary to 
Comite I, the Court held that the ordinance regulated 
not only solicitation conduct, but also solicitation 
speech since it applies to both those who “solicit” or 
those who “attempt to solicit.” The City argued that 
it would only enforce the ordinance when solicitors 
“caus[ed] motorists to stop in traffic lanes in response 
to the solicitation.” When analyzing a facial challenge, 
the Court said “we must consider the [City]’s 
authoritative constructions of the ordinance, 
including its own implementation and interpretation 
of it.” The Court noted that it is not required to insert 
missing terms into a regulation or adopt an interpre-
tation that is precluded by the plain language, nor 
can it “presume the [City] will act in good faith and 

adhere to standards absent from the ordinance’s 
face.”

The Court also found that the ordinance was not 
narrowly tailored to achieve the City’s “interest in 
promoting traffic flow and safety” because it “restricts 
significantly more speech than is necessary” and the 
City could have employed less restrictive alternatives. 
Examples of restricted speech under the ordinance 
include children selling lemonade or Girl Scout 
cookies on the sidewalk in front of their homes, or a 
motorist who stops on a residential street to inquire 
whether a neighbor’s son would be interested in 
performing yard work or babysitting. The Court also 
found the ordinance geographically over-inclusive 
because it applied to all streets and sidewalks, yet 

the City’s evidence of traffic 
problems referred to only a 
small number of streets. 
Furthermore, the Court noted 
that the City had less intrusive 
laws at its disposal that it could 
have used to meet the City’s 
purpose, e.g., enforcement of 
jaywalking laws or stopping 
in traffic alongside a red- 
painted curb.

Although the City need not 
employ the least-restrictive alternative, the Court 
instructed that cities may not select an option that 
significantly burdens First Amendment protected 
speech. A “properly drawn ordinance could achieve 
the City’s goals,” according to the Court, but the 
ordinance here did not pass the test. 

The opinion in Comite II is more closely aligned with 
the treatment of similar ordinances under the Oregon 
constitution. Article 1, Section 8 of the Oregon 
constitution forbids the enactment of any law that 
inhibits or quashes the communication of any 
“opinion” or “subject” in a public forum and was 
used to strike down a state statute that governed 
unlawful solicitation on or near highways. See City 
of Springfield v. Aquizap, 144 Or.App. 190 (1996). 
Nonetheless, Comite I and II are good reminders to 
cities that drafting code is a form of art and First 
Amendment free speech issues are not simple or 
black and white. Therefore, cities are wise to work 
closely with their legal staff when drafting regulations 
and addressing free speech issues.

Comite De Jornaleros De Redondo Beach v. City of 
Redondo Beach, 9th Circuit Court of Appeals, 
September 16, 2011.

QUESTIONS ABOUT THIS ARTICLE? 
Please contact Courtney Lords at 503.226.7191.

to correctly maintain your 

confidential communica-

tions with legal counsel 

based on recent case 

examples.

In news of the firm, we 

are proud to say that as of 

January 5, 2012, we will 

have been in business 

representing only local 

governments for 14 years!  

The firm was an experiment 

when it started, and 

thanks to many of you 

reading this publication, 

we’re still here. We are 

grateful for and honored 

by the opportunity to 

represent our local 

government clients as  

they provide the very best 

public service.

As always, we hope the 

newsletter is interesting 

and useful  and that you 

will feel free to contact  

us with questions or 

comments.
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In the last edition of the BEH newsletter we highlighted 
HB 3316. Briefly, the bill amends Oregon’s public 
contracting laws to require local governments to 
procure certain construction-related personal services 
(e.g., engineers and architects) through a qualifications- 
based process when the value of the services will 
exceed $100,000. The bill contained an emergency 
provision and has been effective since June.

The Oregon Department of Justice (“DOJ”) recently 
announced that it will amend the Attorney General’s 
model rules to implement HB 3316.  By the time we 
publish this edition of the newsletter, the DOJ will likely 
have adopted final versions of the rule. We will review 
the new rule and may advise clients to consider 
adopting a local rule of their own to implement  
HB 3316.

HB 3316 allows local contracting agencies to craft 
selection criteria at their sole discretion and adjust 

those procedures on a case-by-case basis when  
the estimated cost of the service does not exceed 
$250,000. Because HB 3316 represents a significant 
shift in how local contracting agencies will procure 
construction-related personal services, it is very 
important that those agencies have rules that will 
permit the greatest amount of flexibility for qualifica-
tions-based procurements.

We will actively monitor these changes and will 
contact existing clients if we ultimately determine they 
will benefit from adopting a local rule to implement 
HB 3316. As we have done previously with Measure 
37 and the 2005 changes to the public contracting 
code, we will offer clients the opportunity to share 
costs as we develop a local rule and advise on its 
implementation. 

QUESTIONS ABOUT THIS ARTICLE? 
Please contact David Doughman at 503.226.7191.

WE ARE EXCITED to note that the City of 
Sherwood has received tentative funding 
approval for a 4.7 mile trail along Cedar Creek.  
The project, which was approved by Washington 
County and Metro committees, is slated to 
receive $5.1 million and is one of 11 transporta-
tion projects and programs that Metro is 
considering for distribution of $22 million in 
federal funds in 2013-2015. Metro is scheduled 
for a final vote on the project in December.

The project will construct new multi-modal trails 
and connect existing trails through the City’s 
neighborhoods, Old Town and industrial and 
commercial areas. The main trail will be 3.4 

miles, with feeder trails adding another 1.3 
miles. The remainder of the trail will consist 
of existing pathways in the Old Town 
downtown area and nearby. Overall, the 
combined trails will extend for 4.3 miles.  
The proposed trail is intended to become 
part of the larger Tonquin Trail extending 
from the Tonquin employment area to the 
Tualatin River National Wildlife Refuge.  

The project has been met with enthusiasm  
by city residents and will enhance an already 
very livable city.

HAVE A SUBMISSION? Please 
contact Pam Beery at 503.226.7191.
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SHERWOOD’S  PROPOSED CEDAR CREEK  GREENWAY TRAIL

The transportation 

planning rule is under 

review. Watch for an 

important update in 

our next issue.

Important Update: HB 3316-Purchasing


