
DURING THE RECENT  session of the Oregon 
Legislative Assembly, House Bill 4016, sometimes 
referred to as the “Jerry Sandusky Bill,” was approved 
to amend the state’s mandatory child abuse reporting 
requirements. The law is very broadly written and 
merits the attention of any city with youth programs, 
such as those at libraries or parks.

The bill made several changes to the state’s mandatory 
child abuse reporting laws under ORS 419B.005 et 
seq., some of which affect public organizations if they 
provide child-related services or activities, including but 
not limited to youth groups or 
centers, scout groups or camps, 
summer or day camps, survival 
camps or groups, centers or 
camps that are operated under 
the guidance, supervision or 
auspices of religious, public or 
private educational systems or 
community service organiza-
tions. The new requirements 
also apply to coaches, assistant coaches or trainers of 
an amateur, semiprofessional or professional athlete if 
compensated, and if the athlete is a child. 

The bill does not make a distinction between different 
departments within a public organization (i.e., the 
employees of a department that provides child-related 
services), nor does it limit its requirements solely to 
employees providing child-related services. Rather, it 
appears to cover all employees of a public organiza-
tion, including those employees involved with providing 
child-related services. “Child-related services or 
activities” is also not defined. As such, there is no 

guidance; the only indication of the scope of the new 
law is the list that is provided in the bill – a list that is 
not all inclusive.

Local governments provide many different child-related 
services, particularly through park and recreation 
departments that provide youth-oriented services 
(sports camps, summer and day camps, etc.) and/or 
libraries that provide educational services to children. 
Given the broad wording of HB 4016, local govern-
ments that offer any type of child-related services 
should ensure their employees are familiar with the 

new law and that training is 
offered on how to recognize and 
report child abuse. While the bill 
makes the requirement to report 
personal to the individual (not 
the entity), it is still critical to 
provide needed training.     

The legislative history of the bill 
indicates that the legislation  
was intended to apply to sports 

camps, daycare centers, summer camps, etc. However, 
as noted above, the language is broader than the 
evidenced intent and casts a much wider net. It appears 
that the Department of Health and Human Services will 
provide additional guidance on this issue either in the 
form of administrative rules or department guidance. 
Hopefully, this additional information will assist local 
governments in understanding their obligations under 
the new law before it goes into effect on January 1, 
2013.  

QUESTIONS ABOUT THIS ARTICLE?  
Please contact Heather Martin at 503.226.7191.
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Oregon Court of Appeals Takes Aim at Gun Laws
IN A SHORT  six-month period, the Oregon Court 
of Appeals issued two important decisions regarding 
the regulation of firearms: Oregon Firearms Educa-
tional Foundation v. Board of Higher Education 
(decided September 28, 2011) and State v. Christian 
(decided March 21, 2012). As a result, local regula-
tion of firearms is increasingly fraught with peril.

The issue before the court in the Oregon Firearms 
case was whether the legislature preempted a 
regulation adopted by the state Board of Higher 
Education, which precluded any person from 
possessing or using firearms on any state university 
owned or controlled property. 



C ALIFORNIA REDEVELOPMENT  agencies 
(known as “urban renewal agencies” in Oregon) will 
soon be a thing of the past due to the California 
Supreme Court’s ruling in 
California Redevelopment 
Association v. Matosantos.  
In December 2011, the Court 
upheld legislation that 
effectively delegitimized and 
dissolved California redevelop-
ment agencies.

The contested legislation was 
enacted in response to 
California’s budget crisis with 
the intent of diverting redevelopment funding to other 
underfunded governmental services. The legislation 
established a process for “winding down” and 
dissolving all existing redevelopment agencies that 

would put an end to tax increment financing methods 
used to finance redevelopment in areas of “blight.”  
Like Oregon, California redevelopment agency 

authority derives from state  
law that defines redevelopment 
agencies’ powers and require-
ments. But this is what, in  
the end, ultimately gave the 
California Legislature the right 
to take that authority away 
according to the California 
Supreme Court. The Court 
determined that the enabling 
legislation did not grant an 
absolute right to allocate 

portions of property taxes to redevelopment agencies; 
redevelopment agencies exist solely as a result of 

Oregon Urban Renewal Agencies Beware! 
CALIFORNIA REDEVELOPMENT ASSOCIATION v. MATOSANTOS

The legislature enacted ORS 166.170(1) which 
provides that “unless expressly authorized by state 
statute, the authority to regulate in any matter 
whatsoever the sale, acquisition, transfer, ownership, 
possession, storage, transportation or use of firearms 
or any element relating to firearms and components 
thereof, including ammunition, is vested solely in the 
Legislative Assembly.” In an attempt 
to clarify a previous ruling that 
permitted a school district to prohibit 
employees from possessing firearms 
on school property, the court 
explained that the preemption in 
ORS 166.170(1) applies when a 
state agency or local government is 
exercising its “lawmaking authority” 
and not its internal employment 
policies. Here, because the Board of 
Education had enacted an adminis-
trative rule that, unlike internal 
employment policies, “had the 
regulatory force and effect of law,” 
state law preempted the regulation. 

As contemplated by the language in the statute,  
the legislature has in fact enacted exceptions to the 
preemption in ORS 166.170(1). For example, ORS 
166.173 expressly permits cities and counties to 
adopt ordinances “to regulate, restrict or prohibit the 
possession of loaded firearms in public places”; 
although there are limits to this authorization, such  

as for a person licensed to carry a concealed handgun. 
The fact that such exemptions exist, however, does 
not protect local governments from legal challenges. 
Regulation should be undertaken with care.

In the other recent decision, State v. Christian, the 
Court of Appeals endorsed a city regulation. The 
Court was presented with a constitutional challenge 

to a City of Portland ordinance that 
was enacted pursuant to the 
authority granted by ORS 
166.173(1). The city ordinance in 
question made it unlawful for any 
person to knowingly possess or carry 
a firearm in a public place, 
“recklessly having failed to remove 
all the ammunition from the 
firearm.” The defendant, Christian, 
was charged with violating this 
ordinance and as part of his defense 
challenged the law claiming it 
violated the Second Amendment to 
the United States Constitution and 

Article I, section 27 of the Oregon Constitution – both 
of which provide protections for the possession of 
firearms. Although the opinion was issued with a 
strong dissent, a majority of the Court of Appeals 
concluded that the ordinance did not violate either 
constitutional provision.

QUESTIONS ABOUT THIS ARTICLE? Please 
contact Chad Jacobs at 503.226.7191.

With the first taste of 

summer arriving early this 

year, many of our clients 

and colleagues are now 

finalizing plans for their 

popular summer community 

events. Community events 

are a big part of the spirit 

of the community and 

BEH is proud to support 

many of these activities as 

sponsor. From cook-offs  

to cleanup days we share 

your enthusiasm for 

summertime activities that 

make our Oregon 

communities among the 

most livable in the country.

This issue of our newsletter 

focuses on some important 

legal developments 

regarding both federal and 

state law. We included 

highlights about require-

ments on HB 4016 

mandatory child abuse 

reporting, an Oregon 

Court of Appeals opinion 

on firearms regulations, a 

new federal law on local 

zoning rules for wireless 

facility siting and an 

update on state building 

codes and sustainability. 

We also accent the impact 

of California legislation 

that dissolves California 

urban renewal agencies. 
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More Federal Law Impact On Local Zoning Rules  
for Wireless Facility Siting – The Beat Goes On…

STATE BUILDING CODE RESTRICTIONS:  

Don’t Get Too Creative…

THE RECENT ADOPTION  of a new federal 
law, HR 3630, impacts local government restrictions 
on siting of wireless telecommunications facilities. 
Under Section 332(c)(7) of the Telecommunications 
Act, local governments have broad zoning authority to 
control the siting of cellular and wireless towers, 
antennas, and other related facilities. Now, though, 
HR 3630 impacts local government zoning restric-
tions for such facilities. Specifically, HR 3630 § 4225 
provides:

“Notwithstanding Section 704 of the Telecommunica-
tions Act of 1996 or any other 
provision of law, a State or local 
government may not deny, and 
shall approve, any eligible 
facilities’ request for a modifica-
tion of an existing wireless tower 
or base station that does not 
substantially change the 
physical dimensions of such 
tower or base station.”

An “eligible facilities request” is any modification 
request that “involves” collocation of new transmission 
equipment, or removal or replacement of existing 
transmission equipment. Basic terms in the legislation, 
including “wireless tower” and “substantially change,” 
are undefined and will ultimately be defined by the 
courts or by the Federal Communications Commission 
(FCC).

Some in the telecommunications field are predicting 

that several tower companies will respond aggressively 
to this new law; some companies may even go so far 
as to claim that local governments must approve 
pending collocation applications unless the expansion 
significantly adds to the height or width of a facility. 
However, it is important to point out that the new 
federal law does not prevent a locality from reviewing 
and making a decision regarding a proposed 
collocation. There are significant ambiguities in the 
new law that weaken claims that a locality “must act” 
on every collocation application. 

Nevertheless, we should not 
expect interpretation of the new 
law in the immediate future. For 
this reason, cities and counties 
should do two things in the 
meantime: (1) review local 
requirements for facility 
collocations for consistency with 
the new “substantial change in 
physical dimension” standard, 

and (2) inform elected officials and applicable boards 
and committees of this law so that any decisions 
granting or denying collocation applications are 
consistent with HR 3630. 

Stay tuned for updates regarding interpretation and 
implementation of this new law, including any 
information from the FCC on these changes.  

QUESTIONS ABOUT THIS ARTICLE?  
Please contact Courtney Lords at 503.226.7191.

LOC AL JURISDICTIONS  that want to revise 
their development or building codes to create the 
incentive for more environmentally friendly develop-
ment should realize there are limits under state law 
that could hamstring their efforts.  ORS 455.040 
requires that state building codes be applicable 
uniformly throughout the state and prohibits munici-
palities from enacting or enforcing any ordinance, rule 
or regulation which provides different requirements 
from those established by the state unless authorized 
by the Director of the Department of Consumer and 
Business Services. The state building code contains 
provisions on energy conservation requirements, 
plumbing, mechanical and other construction 
requirements and construction materials. In these 
areas, the state’s building code will govern.   

As to new efforts to create state-of-the-art enhance-
ments that favor the environment, the state building 
code sets forth construction standards which are 
optional, including the Reach Code which is specifi-
cally aimed at increasing energy efficiency in buildings 
that are newly constructed, reconstructed, altered or 
repaired that exceed the requirements of the state’s 
mandatory codes and create a “green” patch for 
builders. The Reach Code provisions are largely 
derived from the International Code Council’s Green 
Building Code but also include influences from the 
International Code Council’s Energy Conservation 
Code, and the International Association of Plumbing 
and Mechanical Officials Green Plumbing/Mechanical 
Code.  

In BEH news, we are 

proud to announce that 

David Doughman was 

appointed to the Oregon 

State Bar Unlawful 

Practice of Law Committee. 

The committee consists  

of sixteen lawyers and four 

public members, all 

volunteers appointed  

by the OSB Board of 

Governors. The  

committee is charged with 

investigating allegations of 

the unlawful practice of 

law in the State of Oregon. 

Pam Beery presented at 

the Oregon City Attorneys 

Association annual 

conference in Newport in 

May. She was one of the 

featured speakers again 

this year, discussing the 

System Development 

Charges (SDC) Primer 

– What You Need to 

Know and May Have 

Forgotten. This annual 

gathering of City Attor-

neys from across the state 

is always well attended and 

a great source of municipal 

law updates.

We are, as ever, pleased  

to serve our clients and 

appreciate your vital 

enthusiasm for the 

communities that you  

help to thrive.
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While the Reach Code contains ideal environmental 
building methods, any effort to make these require-
ments mandatory will likely be found to be in violation 
of state law as ORS 455.050 makes these require-
ments “optional.” Local entities may not convert the 
legislatively designated optional standards into a 
mandatory requirement for individuals or businesses 
when updating their codes to incorporate more 
environmentally-friendly building standards. In a recent 
effort to obtain a waiver to allow more environmentally 
friendly building standards, we learned that the state 

Building Codes Division is not amenable to such local 
efforts, laudable as they may be.

The take-away for local governments is that building 
code officials should be well-advised of the restrictions 
under state law when updating their building code 
provisions and the prohibitions against making certain 
green efforts (i.e., LEED, Energy Star or Earth 
Advantage goals) mandatory. Proving once again  
that it’s hard to be green…

QUESTIONS ABOUT THIS ARTICLE?  
Please contact Paul Elsner at 503.226.7191.

statutory creation, not based on constitutional 
authority. Consequently, what the legislature creates, 
the legislature can take away.

More than 400 California redevelopment agencies 
now cease to exist after February 1, 2012. Authorized 
by law since 1945, the California agencies have been 
responsible for success stories but also troubled by 
projects that some argue had little public benefit.

Called a “watershed event” by political pundits, what 
does this portend for Oregon? As elected officials 

search for additional revenue sources to offset budget 
shortfalls, urban renewal agencies may be in jeopardy 
due to the California Redevelopment Agencies 
decision. Efforts to educate the public and elected 
officials on the positive results achieved through 
Oregon urban renewal agencies may be the first line  
of defense. 

QUESTIONS ABOUT THIS ARTICLE?  
Please contact Courtney Lords at 503.226.7191.

THE CITY OF DAYTON has a new 
gathering place in the community. The Palmer 
Creek Lodge Community Center opened after 
extensive rehabilitation in the fall of 2011. In 
2009, the City purchased the old historic Palmer 
Creek Lodge and renovated the property using 
Community Development Block Grant money.   
Included in the remodeled portions of the 
structure are new restrooms, meeting spaces,  
and ADA accessibility improvements. The site  
is now open for community events and can be 
rented for private gatherings for Dayton residents.  

The center has a rich history as well. The  
Palmer Creek Lodge Dayton Community Center 
was originally built by the Masons in the 1955 
and was named the Jacob Meyer Masonic  
Lodge #10 after Jacob Meyer who was the  
Grand Treasurer and Grand Master of the 

Masons in Oregon for several years. The 
original structure was completed by the 
Dayton Chapter of the Masons.

City Manager, Christy Ellis, expresses the 
City’s pride in the new center on behalf of  
the City, noting that: “The Palmer Creek 
Lodge has become an essential element in 
promoting a sense of community since its 
opening in the fall of 2011. Our residents 
have been able to gather in this venue to 
celebrate births, weddings, graduations and 
sports championship events, discuss issues of 
importance to our community, and partake in 
local activities that enhance small town living. 
The community center serves as a gathering 
place for all who live here to enjoy.”

The facility has first floor meeting rooms,  
a commercial kitchen and a second floor 
auditorium which have already been put  
to good use by the citizens of Dayton. Our 
congratulations go out to our client and to the 
community for this landmark achievement.

HAVE A SUBMISSION? Please  
contact Pam Beery at 503.226.7191. C
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DAYTON’S  NEW COMMUNITY  CENTER 

For more frequent 

information updates, 

please visit our  

Northwest Government 

Law Blog: 

www.gov-law.com/blog
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