
FOR BETTER OR WORSE , guns and the 
regulation of guns have dominated the headlines in 
2013. As a result, new regulations to limit the use and 
sale of guns and ammunition have been proposed at  
all levels of government across the United States. The 
ability of local governments in Oregon to regulate these 
matters, however, is limited by state law.

As a general rule, unless otherwise preempted by state 
law or the Oregon or United States constitutions, cities 
and counties in Oregon may enact ordinances to protect 
the safety and welfare of their citizens. Accordingly, to 
determine a city or county’s ability to impose regulations 
on guns, we must look to state law and the Oregon and 
United States constitutions for guidance.

Two statutes are key, first: state law is 
clear about the legislature’s intent to 
preempt the ability of local jurisdictions 
to regulate guns. ORS 166.170 
expressly grants exclusive authority  
to the legislature “to regulate in any 
matter whatsoever the sale, acquisition, 
transfer, ownership, possession, 
storage, transportation or use of 
firearms or any element relating to 
firearms and components thereof, 
including ammunition,” and expressly 
preempts cities and counties from 
“enact[ing] civil or criminal ordinances, 
including but not limited to zoning 
ordinances, to regulate, restrict or prohibit the sale, 
acquisition, transfer, ownership, possession, storage, 
transportation or use of firearms or any element relating 
to firearms and components thereof, including ammuni-
tion.” Second, in addition, ORS 166.174 prohibits cities 
and counties from adopting ordinances that “regulate, 
restrict or prohibit the possession or sale of firearms in a 
public building that is rented or leased to a person during 
the term of the lease.”

The legislature has, however, created a few exceptions 
to these broad preemptions. 

•	REGULATION OF THE DISCHARGE OF FIREARMS. 
ORS 166.171 and ORS 166.172 grant cities and 
counties the authority to regulate the discharge of 
firearms within their jurisdictional limits. However, 
these statutes expressly exempt certain activities from 

the scope of local regulation. For example, cities may 
not forbid discharging a firearm: (1) in the lawful 
defense of one’s person or property; (2) at a shooting 
range; and (3) an employee of the United States 
Department of Agriculture (acting within the scope of 
employment) discharging a firearm in the course of 
the lawful taking of wildlife. Likewise, counties may not 
forbid discharging of a firearm: (1) in the lawful 
defense of person or property; (2) in the course of 
lawful hunting; (3) by a landowner and guests of the 
landowner when the discharge will not endanger 
adjacent persons or property; (4) on a public or private 
shooting range, shooting gallery or other area 
designed and built for the purpose of target shooting; 

(5) in the course of target shooting on 
public land that is not inside an urban 
growth boundary or the boundary of a 
city, if the discharge will not endanger 
persons or property; and (6) by an 
employee of the United States 
Department of Agriculture (acting 
within the scope of employment) in the 
course of the lawful taking of wildlife.

•	REGULATION OF THE POSSESSION 

OF LOADED FIREARMS. ORS 166.173 
grants cities and counties the authority 
to regulate the possession of loaded 
firearms in public places. For the 
purposes of this statute, a “public 

place” means “a place to which the general public 
has access and includes, but is not limited to, 
hallways, lobbies and other parts of apartment houses 
and hotels not constituting rooms or apartments 
designed for actual residence, and highways, streets, 
schools, places of amusement, parks, playgrounds 
and premises used in connection with public 
passenger transportation.” There are, however,  
limits to this authority as well. Such regulations  
may not apply to: (1) a law enforcement officer  
in the performance of official duty; (2) a member  
of the military in the performance of official duty;  
(3) a person licensed to carry a concealed handgun; 
(4) a person authorized to possess a loaded firearm 
while in or on a public building or court facility; and 
(5) an employee of the United States Department of 
Agriculture (acting within the scope of employment) 
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who possesses a loaded firearm in the course of the 
lawful taking of wildlife.

Notwithstanding that the state has permitted cities and 
counties to regulate the possession of loaded firearms  
in public places, the Second Amendment to the United 
States Constitution and Article I, section 27 of the 
Oregon Constitution may limit a local government’s 
ability to do so. There is an ongoing legal debate 
regarding whether the Second Amendment protects the 
ability of individuals to possess firearms in public places. 
Likewise, there is a case currently pending before the 
Oregon Supreme Court, State v. Christian, examining 
the extent to which the Second Amendment and  
Article I, section 27 preclude the City of Portland from 

enforcing an ordinance regulating the possession of 
loaded firearms in public places which the City enacted 
pursuant to the authority granted by ORS 166.173.  
We will continue to monitor these court cases as we are 
hopeful that they will clarify the scope of protections 
afforded by the Second Amendment and Article I, 
section 27. As this article goes to press, we have 
learned that it is unlikely that additional state-level  
gun control legislation will be adopted by the 2013 
legislature. While we await new developments, BEH 
continues to provide assistance in reviewing local 
options for the regulation of guns.

QUESTIONS ABOUT THIS ARTICLE?  
Please contact Chad Jacobs at 503.226.7191.

IN  MARCH , the Ninth Circuit Court of Appeals 
affirmed a district court’s decision that a city’s policy 
regarding invocations at city council meetings did not 
violate the Establishment Clause of the First Amend-
ment. In Rubin v. City of Lancaster (9th Cir 2013), two 
city council meeting attendees (one Jewish and one 
Christian) brought action against the city, alleging that 
the invocational speaker’s reference to “Jesus” (and 
other “explicitly sectarian religious references”) during 
the invocation before the meeting violated the 
Establishment Clause. The district court concluded 
that there was no constitutional violation because the 
invocation (or the Invocation Policy itself) did not have 
the “effect of affiliating the 
government with any other one 
specific faith or belief,” and the 
Ninth Circuit affirmed, thereby 
clarifying that prayer is permissible 
with certain limitations.

The Ninth Circuit agreed with the 
lower court’s analysis of laws 
governing so-called legislative 
prayers, specifically as applied  
to standards set forth in Marsh  
v. Chambers, 463 US 783 (1983), 
the seminal Supreme Court decision that held 
legislative prayer is not a violation of the Establish-
ment Clause, as long as there is no indication that 
“the prayer opportunity is exploited to proselytize or 
advance any one, or to disparage any other, faith or 
belief.” Id. at 795.

The plaintiffs in Rubin argued that viewed in context, 
the city’s unwritten policies, practices, and customs 
constituted a First Amendment violation because the 
majority of city council invocations were Christian. 
Further, because the majority of the invocations were 
Christian, the plaintiffs argued that there was a clear 
affiliation of the city with a particular faith. Affiliation 

with a particular faith was a practice analyzed and 
found to be in violation of the Establishment Clause in 
County of Allegheney v. ACLU, 492 US 573 (1989).

The Ninth Circuit held, on the contrary, that the city 
chose neither the content of the prayers nor the 
denomination of the prayer-givers, and that the fact 
that most of the invocations were Christian was a 
function of local demographics and the religious 
leaders who responded to invitations to give invoca-
tions, and not the City’s affiliation with a particular 
faith. Given these facts and concerns about the 
Court’s role in such matters, the Ninth Circuit refused 
to analyze or prohibit specific words in an invocation.

Prayer or invocation before  
city council meetings is not 
uncommon and as demonstrated 
by the Ninth Circuit’s affirmation 
of Rubin v. City of Lancaster, is  
not unconstitutional. From a  
risk management perspective, 
however, cities can and should 
take some basic steps to ensure 
that they stay within the bounds  
of constitutional limits.

First, local governments should codify neutrality-
enforcing safeguards: produce and maintain a 
comprehensive database of all religious or spiritual 
institutions in town; issue invitations to provide 
invocation or prayer ahead of city council meetings  
on a rotating and arbitrary basis; and neither refuse 
an invitee nor exclude one. 

Second, local governments should take proactive 
measures to deliver on a promise of inclusivity: refrain 
from scheduling the same organization consecutively 
and limit it to three meetings per year; schedule 
invitees who have responded on a first-come basis; 
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Summer is here! I hope all 
of you have gardens that 
are providing food, flowers 
or just plain joy. This issue 
of our newsletter provides 
updates in some important 
areas of law that may be 
meaningful to you as you 
begin the new fiscal year. 
With the budget season 
behind us (whew!) we  
can turn to new challenges 
and opportunities.

As always, we look to 
supply you with informa-
tion about current topics 
that will safeguard you 
throughout the season. 
This issue offers an update 
on gun laws, as we have 
found that it is increasingly 
(and unfortunately) on 
our minds this summer. 
We also cover the always 
controversial topic of 
prayer at public meetings 
(do you know whether  
it’s permissible to begin 
meetings with a prayer,  
for example?) and a new 
update on the regulation of 
the sale of precious metals 
– another phenomenon 
that is on the rise. 

BEH attorneys are also 
busy providing training  
to our colleagues in the 
municipal law field as well 
as our valued clients. Our 
firm’s annual free seminar 
will be held on September 
13, 2013 at the beautiful 
Jenkins Estate in Washing-
ton County. Save the date 
– details to follow. This 
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The Public Interest in Disclosure of  
Personnel Investigation Files
MORE AND MORE OF TEN  our clients receive 
public records requests for files related to personnel 
disciplinary investigations – requests that can  
sometimes create difficult situations for public entities. 
The most common dilemma posed by a public  
records request is whether the public interest requires 
disclosure of the requested records.

Under state law, any person has the right to inspect 
and receive copies of a public entity’s records unless 
an exemption permits the government to keep the 
records confidential. One such exemption, ORS 
192.501(12), permits public bodies to keep records of 
personnel disciplinary actions confidential, including 
materials or documents supporting such actions, 
unless the public interest requires 
disclosure in any particular 
instance.

Before focusing on whether  
the public interest requires 
disclosure in a particular 
instance, government bodies 
must ensure that the exemption 
in ORS 192.501(12) actually 
applies. This exemption applies 
only to records of completed 
disciplinary actions when a 
sanction is imposed. (There is  
a separate exemption in ORS 
181.854 which permits public 
bodies to keep records of 
personnel disciplinary  
investigations of police officers 
confidential when no discipline  
is imposed, but this exemption is 
also subject to the public balancing test.) The 
exemption in ORS 192.501(12) does not apply when 
an employee resigns during an investigation or in lieu 
of disciplinary action. Thus, for employees other than 
police officers, if no discipline is imposed or if an 
employee resigns during an investigation or in lieu  
of disciplinary action, records of the personnel 
investigation are subject to disclosure unless another 
exemption is applicable.

Once it is determined that the exemption in ORS 
192.501(12) applies, the government entity may keep 
the requested records confidential unless the public 
interest requires disclosure in that particular instance. 
Because this analysis must be done in each particular 
case, a government body may not create a blanket 
policy to withhold documents related to personnel 
disciplinary matters. Rather, the government body 
must analyze the requested records and weigh the 

interest in confidentiality against the public interest in 
disclosure.

To do so, it is best to begin by examining the intent 
and purpose behind this exemption. As explained by 
the Oregon Court of Appeals, the policy underlying 
this exemption is to “protect[ ] the public employee 
from ridicule for having been disciplined.” City of 
Portland v. Rice, 308 Or 118, 124 n. 5 (1989). On  
the other hand, the Court has also explained that the 
exemption “does not shield the government from 
public efforts to obtain knowledge about its processes.” 
Id. In explaining the public’s interest in disclosure, the 
Oregon Court of Appeals has also stated, “the Public 
Records Law expresses the legislature’s view that 

members of the public are 
entitled to information that will 
facilitate their understanding  
of how public business is 
conducted.” Guard Publishing 
Co. v. Lane County School Dist., 
96 Or App 463, 774 P2d 494 
(1989), rev’d on other grounds, 
310 Or 32, 791 P2d 854 (1990). 
In other words, the public’s 
interest in disclosure is “the right 
of the citizens to monitor what 
elected and appointed officials 
are doing on the job.” Jensen v. 
Schiffman, 24 Or App 11, 17, 
544 P2d 1048 (1976). 

The courts and the Oregon 
Attorney General offer several 
factors to consider when 
determining whether the public 

interest requires disclosure of personnel disciplinary 
records including: (1) whether the conduct potentially 
constitutes a criminal offense; (2) whether the conduct 
relates to alleged misuse and theft of public property; 
(3) the employee’s position (the higher level the 
employee the greater interest in disclosure); (4) the 
basis for the disciplinary action; and (5) the extent to 
which the information has already been made public. 

Accordingly, whether the public interest requires 
disclosure in any particular instance depends upon the 
facts of the specific situation. Legal counsel should be 
consulted to assist you with this analysis if and when 
you receive a public records request for personnel 
disciplinary records.

QUESTIONS ABOUT THIS ARTICLE?  
Please contact Chad Jacobs at 503.226.7191.

year we plan an in-depth 
focus on land use laws and 
processes. As the economy 
thaws, we find that our 
clients are increasingly 
faced with new and 
sometimes “creative” 
approaches to development 
and we hope to provide 
tools to help you keep 
pace.

Further, Nancy Werner 
and I have prepared a new 
telecommunications law 
update for our colleagues 
in the Oregon City 
Attorneys Association 
which is available on our 
website. And we are most 
pleased and proud to 
announce that Paul is the 
first member of our firm  
to be recognized with the 
distinct honor of the highest 
possible rating – AV 
Preeminent – from the 
national Martindale- 
Hubbell rating agency. 
This distinction recognizes 
Paul’s many years of 
top-notch practice and 
reflects the opinions of the 
judges he has appeared 
before. 

Finally, we are pleased to 
spotlight the City of 
Sandy’s broadband project 
in our client corner. Sandy 
obtained a grant from the 
NTIA and is on the 
cutting edge of providing 
extensive broadband 
connectivity to its citizens 
and businesses – from its 
location on the west face of 
Mt. Hood no less. Check 
out the Client Corner!
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Okay to Pray – continued from page 2

THE PLAN TO EXTEND and 
improve the city-run wireless internet 
service for residences and busi-
nesses in the rural area surrounding 
the City of Sandy is now a reality. 
Already a national leader in offering 
wireless service to its community 
since 2003, city leaders sought to 
improve on their original 900MHz 
WaveRider equipment with 
upgraded wireless equipment, new 
antenna towers, and fiber optic 
connections to the towers. 

The system runs through the city’s 
existing internet utility service, San-
dyNet, and expanded the service area to 
approximately 52 square miles surrounding the 
city. With a nominal cost to users, access to this 
faster service provides ease of use in an increas-
ingly internet-driven world.

The plan’s implementation has not been without 
difficulties, however. As a part of the initiative, 
the city applied for a $750,000 grant and loan 

from the U. S. Department of 
Agriculture’s Rural Utilities 
Service. City Manager Scott 
Lazenby says that although the 
grant was awarded and the 
work completed, Sandy has 
experienced problems in 
working with the agency 
program and in receiving 
reimbursements. He recom-
mends that cities interested in 
grants for similar improvements 
explore other funding programs 
– like those with the U.S. 
Department of Commerce. 

The advantages for Sandy’s rural area users, 
however, outweigh the funding complica-
tions. SandyNet users are finding a fast and 
economical means of staying connected. 
Congratulations to the City of Sandy for their 
innovation and leadership!

HAVE A SUBMISSION? Please  
contact Pam Beery at 503.226.7191. C
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CITY  OF  SANDY’S  BROADBAND INIT IAT IVE

For more frequent 

information updates, 

please visit our  

Northwest Government 

Law Blog: 

www.gov-law.com/blog

IF  YOUR CITY  has regulations concerning 
precious metal secondhand dealers, be aware that 
House Bill 4108, effective January 1, 2013, requires 
cities to either apply state law requirements with 
respect to precious metal secondhand dealers or to 
adopt equal or more stringent standards. If your city 
has adopted equal or more stringent standards, the 
enacting ordinance must be on file with the Oregon 
Secretary of State’s office. A list of those cities and 
counties currently on file, with links to their respective 
ordinances, can be found at http://licenseinfo.oregon.
gov/ and by selecting “other resources.”

HB 4108, codified at Chapter 99 of the Oregon 
Revised Statutes, regulates precious metal second 
hand dealers who solicit, receive, purchase, trade  
or accept delivery of items of precious metal from 
individuals in return for money or other consideration. 

The new state law requires dealers to:
•	 Identify	sellers	with	full	name,	date	of	birth,	

telephone, current address, signature, identification 
number of valid government-issued photo identifica-
tion, and a physical description

•	 Identify	precious	metal	that	is	subject	of	the	
transaction through a description or a digital 
photograph 

•	 Maintain	records	of	precious	metal	transactions	 
for at least one year and allow law enforcement 
inspection when requested 

•	 Retain	precious	metals	for	a	period	of	at	least	seven	
days after dealer acquisition before disposal 

QUESTIONS ABOUT THIS ARTICLE?  
Please contact Heather Martin at 503.226.7191.

and explain that no person attending a city council 
meeting, as either a city employee or as a citizen, 
is required to participate in prayer. 

Third, local governments should make their  
nonsectarian aims clear to the public and to invited 
prayer-givers and explain that no volunteers may be 
paid to pray and that neither the council nor the clerk 
may engage in review of the content of any prayer to 

be offered. Indeed the latter has been deemed uncon-
stitutional. Lee v. Weisman, 505 US 577, 588 (1992). 

Instituting these simple safeguards will protect your 
organization against potential problems. Our office  
is happy to help you by providing language and 
guidance to keep you constitutional. 

QUESTIONS ABOUT THIS ARTICLE?  
Please contact Chris Crean at 503.226.7191.

LEGISLATION ALERT:  

Precious Metal Secondhand Dealers


