
THE PA SSAGE OF Initiative 502 (I-502) in 
Washington last year changed the entire landscape of 
marijuana use and regulation in the state. This article 
summarizes this changing area of the law and how 
Washington cities may use zoning authority and police 
powers to regulate where, or whether, recreational 
marijuana retail, production, and processing facilities 
are sited. Following the article we provide some 
resources you can access for further information.

In part, the current dilemma is the result of the federal 
Controlled Substances Act, 21 USC §§ 801 et al. 
(CSA), which still makes it a felony to possess, produce 
or sell marijuana. There are also federal money 
laundering statutes that prohibit any entity, including 
governments and banks, from lending or holding 
monies that are drug proceeds. 

As most of us working in Washington local govern-

IN  A  C A SE  with potential financial impacts for cities 
with municipal courts, the Oregon Supreme Court 
recently held in State v. Benoit, 354 Or 302 (2013), that 
when a misdemeanor charge is later “treated” as a 
violation by the prosecuting attorney, it nonetheless 
remains a “criminal prosecution” if the defendant had 
been arrested and detained and as such, a defendant 
retains the right to a jury trial and 
court-appointed defense counsel. 

Under Article 1, section 11 of the 
Oregon Constitution all defendants 
have the right to a jury trial in 
“criminal prosecutions.” Violation 
proceedings are not treated as 
criminal prosecutions and are tried 
to the court with no jury ( i.e., a 
bench trial) and the defendant has 
no right to court-appointed counsel. 
(ORS 153.076). Crimes differ from 
violations primarily in that a 
criminal conviction can lead to the 
possibility of incarceration, whereas 
violation convictions can only 
impose financial obligations (fines). 

Benoit arose from the protestor arrests made in October 
2011 by Portland Police during “Occupy Portland”. Ms. 
Benoit, one of the protestors, was arrested, booked and 
detained for several hours before being charged with 
second degree criminal trespass. Despite initially 

charging Benoit with a criminal misdemeanor, at her 
arraignment the District Attorney’ elected to “treat” her 
case as a violation rather than a misdemeanor. When 
Benoit subsequently requested a jury trial, the State 
objected on the grounds that jury trials are not available 
in violation cases because the proceeding was no longer 
a “criminal prosecution.” 

The Supreme Court disagreed 
finding that violation cases can be 
“criminal prosecutions” under certain 
circumstances, and especially so 
under the facts of this case wherein 
Benoit had been arrested and 
detained. Thus, Benoit had the right 
to a jury trial and court-appointed 
counsel.

Given the considerable expense  
cities face in providing jury trials  
and court appointed counsel, cities 
should be cognizant of the implica-
tions of arrests and detentions if city 
prosecutors later elect to treat the 
case as a violation. As the Benoit  
court noted, “the officers’ decision to 

arrest the defendant and the other protestors rather than 
cite them for violations was a practical choice with legal 
consequences.” 

QUESTIONS ABOUT THIS ARTICLE? Please 
contact Shane Abma at 503.226.7191.
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A MOVING TARGET:  
Regulating Recreational Marijuana in Washington 

– continued on page 3



A S WE ALL  KNOW,  Oregon’s local governments 
both produce and receive a wide variety and large 
quantity of records. Oregon law requires local 
governments to retain the vast majority of them for a 
prescribed period of time and to ultimately destroy or 
otherwise dispose of them in accordance with relevant 
statutes and administrative rules. It is important for our 
clients to be aware of the multitudinous requirements 
governing their retention and disposition.

Chapter 192 of the Oregon Revised Statutes and 
Chapter 166 of the Oregon Administrative Rules 
define what records are subject to retention and 
disposition, establish retention schedules for a variety 
of different types of records and distinguish such 
requirements according to the type of local govern-
ment (e.g. city, county, special district, etc.) that 
possess public records. According to ORS 192.005(5)
(a), a “public record” means any information that:

(a) Is prepared, owned, used or retained by a local 
government;

(b) Relates to an activity, 
transaction or 
function of a local 
government; and

(c) Is necessary to satisfy 
the fiscal, legal, 
administrative or 
historical policies, 
requirements or 
needs of the local 
government.

It is important to note 
some exceptions to this 
definition. The definition 
does not include materials kept solely for exhibition  
or reference purposes (e.g. library books). ORS 
192.005(5)(b)(B). It does not include a “[s]poken 
communication that is not recorded.” ORS 
192.005(5)(b)(H). It also does not include  
“[m]essages on voicemail or on other telephone 
message storage and retrieval systems.” ORS 
192.005(5)(b)(F). With respect to this last exception, 
voicemail messages are however subject to ORS 
Chapter 192’s requirements governing the inspection 
of public records. The definition of “public record” in 
another section of the statute likely includes voice-
mails. In essence, Oregon law does not require local 
governments to keep voicemails but does require them 
to permit the public to listen to voicemails if the 
agency has not erased them. 

City recorders, county recorders and clerks and other 
individuals responsible for record management and 
preservation should pay close attention to the 
retention schedules described in Chapter 166 of the 
Oregon Administrative Rules. Located in that chapter 
are the specific requirements that cities (division 200), 
school districts (division 400), community colleges 
(division 450) and counties and special districts 
(combined in division 150) must follow to ensure they 
are properly retaining and disposing of the myriad 
types of public records. This chapter also contains 
important rules that are generally applicable to all 
public records, including regulations governing digital 
images of records, the protection and storage of 
records, standards for preserving records on microfilm 
and procedures that local governments must follow 
regarding the management of public records.

If you are feeling overwhelmed by the requirements 
Oregon law imposes on local governments relative to 
retaining and disposing of public records, we encour-

age you to call us to 
discuss your concerns.  
In addition, the Oregon 
Secretary of State’s office 
is a good resource for 
those who manage 
public records and want 
or need more informa-
tion on their preservation. 
The office’s website 
contains valuable 
information regarding 
these issues – take a  
look specifically at the 
following link regarding 
training and education 

materials: www.sos.oregon.gov/archives/Pages/
records_management_training.aspx.

Finally, one option that local governments may wish  
to consider as a holistic approach to retaining and 
disposing of public records is the Oregon Records 
Management Solution (“ORMS”) system. ORMS is  
a partnership between the state and private industry 
designed to fulfill an agency’s records management 
hardware, software, training, and support needs at  
an affordable cost and in full compliance with the law. 
More information regarding ORMS may be found at: 
www.ormsonline.synergydcs.com/ormsportal.

QUESTIONS ABOUT THIS ARTICLE? Please 
contact David Doughman at 503.226.7191.
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– the FCC has begun a 

rulemaking proceeding that 
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ment know, the United States Department of Justice 
issued a guidance memorandum to federal law 
enforcement officials regarding marijuana enforce-
ment in states with laws allowing marijuana use. The 
memorandum recognized a city’s authority to enforce 
local marijuana laws and directed federal officials to 
take a less aggressive stance in states like Washington. 
The memorandum was reassuring but does not have 
the effect of law, and could be changed by a new 

administration. 

The uncertainty of federal law enforcement is, 
perhaps, why the majority of Washington cities opted 
to enact temporary zoning moratoria for marijuana-
related uses and facilities under RCW 35A.63.220  
or 36.70A.390. These statutes authorize temporary 
moratoria and interim zoning ordinances so a city can 

Federal Appeals Court Strikes Down Key  
Elements of FCC Net Neutrality Order
IN  A  CHALLENGE  brought by Verizon Commu-
nications, the US Court of Appeals for the District of 
Columbia ruled on January 14, 2014 that the FCC  
did not have authority to issue its noteworthy 2010 
Order requiring open Internet access. The Order had 
prohibited Internet Service Providers (ISPs) from 
blocking or discriminating against internet content 
transmitted across their networks. Presumably, taking 
the Court’s order literally, this means that the internet 
could become a wild west enterprise where the fastest 
draw (i.e., most tech savvy) or the richest barons (i.e., 
Verizon) could rule access to internet content.

Since the advent of the Telecommunications Act of 
1996, broadband internet access 
has been in a sort of regulatory 
“limbo.” It was relegated to  
Title I of the Act by virtue of 
being classified neither as a 
“Telecommunications Service” 
under Title II or a “Cable 
Service” under Title VI. It 
became an “information 
service.” The FCC has far less 
authority to regulate information 
services, and in fact the Court held that the FCC Open 
Internet Order amounted to treatment of these 
providers as common carriers under Title II of the Act 
(i.e., “plain old telephone companies”). Because ISPs 
have not been placed in the Title II bundle, the Court 
determined that the FCC went too far in adopting 
anti-discrimination and anti-blocking rules that 
required them to carry content intended for the 
internet.

Some technology watchers are speculating that the 
FCC could respond by simply reclassifying Internet 
Access Services, moving them from the regulatory void 
in Title I to the more restrictive Title II. Open access 
advocates are concerned that the ruling could result in 
consumers being limited in what websites they wish to 
visit and what online services they wish to use, based 

on whatever restrictions have been imposed by their 
Internet Service Provider.

Also of great interest as a result of the Court’s ruling  
is that Internet Service Providers (ISPs) like Verizon,  
Comcast and AT&T now have greater legal certainty 
to enter into so-called “paid prioritization agreements” 
with content providers like Netflix, Google and 
Amazon. Those content providers could choose to  
pay more for improved access while those with fewer 
resources would not have the same ability. In addition, 
the ISPs could even conceivably charge for basic 
access, or could charge variable rates for differing 
quantities or types of information. So, for example,  

if you wish to access the BEH 
website or conduct a Google 
search, your access could be made 
more circuitous or your connection 
quality might deteriorate in favor 
of a competitor who had paid 
more to get you to their site. The 
ISPs have flatly denied that they 
will impair internet access under 
the Court’s ruling.

One beneficial outcome for cities is that a concurring 
Judge noted in the opinion that he felt states do not 
have the authority to prohibit cities from developing 
their own broadband infrastructure. This is important 
as municipal networks are increasingly viewed as 
competitors by the ISPs – who sometimes argue that 
cities lack authority to build and manage these 
networks or that these networks unlawfully compete 
with their own.

The FCC Chairman stated that the Commission will 
employ “all available options” including appeal, to 
preserve the openness of the internet. So stay tuned…
maybe on your TV or radio, or here in this newsletter!

QUESTIONS ABOUT THIS ARTICLE? Please 
contact Pam Beery at 503.226.7191.

has the very real potential 

to significantly limit local 

government authority in 

evaluating wireless facility 

installations and  

modifications.

On a note regarding our 

firm, this will be my last 
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Partner. I’ve passed the 

mantle to the erstwhile 

Mr. Elsner (look out!)  

but am still very actively 

engaged in all aspects of 

our practice (and we all 

know who is in charge.) 
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16th year serving local 

government clients in 

Oregon and Washington, 

we are especially grateful 

for your trust in us.
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Moving Target – continued from page 3

IN JANUARY OF 2014 the Sandy City Council 
authorized the creation of a fiber-to-the-premises 
(FTTP) network in the City of Sandy. This 
network will utilize the latest technologies in 
fiber optic networking to bring Sandy’s residents 
and businesses ultra-fast internet at an afford-
able price. The city currently owns and operates 
SandyNet, an Internet Service Provider (ISP) 
that provides reliable broadband coverage 
within the city and to various areas outside  
the city.

One of the advantages of having a community-
owned ISP is that SandyNet is focused on 
serving the community as cost effectively  
as possible. With the addition of a fiber 
network, it will also deliver some of the 
fastest Internet connectivity in the world.  
And in addition to Internet service, San-
dyNet is set to provide voice and video 
service over the fiber network as well.

While the network is still being designed, 
sign-up for plans has already begun. The 
city expects to have fiber infrastructure 
available for every building inside the city 
limits by 2015. Both Nancy Werner and 
David Doughman of BEH assisted the city  
in bringing the project to fruition. BEH is 
honored to work with Sandy and congratu-
lates the city on this significant development!

HAVE A SUBMISSION? Please contact 
Kristen Ketchel-Bain at 503.226.7191. C
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study how to regulate marijuana.

The question of whether a moratorium is lawful, 
however, remains in a state of flux. On January 16, 
2014, Washington’s Attorney General issued an 
opinion stating that a city has the authority to prohibit 
marijuana uses under I-502, because I-502 does not 
preempt local authority. The State Liquor Control 
Board responded that state law required the Board to 
issue licenses anyway – but the licensees would need 
to follow local law. The state legislature responded by 
proposing House Bill 2322, which would prohibit local 
governments from “taking action to prevent or impede 
the creation or operation of commercial marijuana 
businesses licensed by the Liquor Control Board,” 
including a moratorium. As of the writing of this 
article, the bill has passed its first reading.

A zoning moratorium is one tool – as yet untested in 
our courts and subject to changes in legislation – but it 
is important to consider that some city councils may 
want to comply with the letter and spirit of I-502. 
Councils may want to follow the “will of the voters” 
and, perhaps, the wave of future regulation. 

Several cities, from Friday Harbor to Seattle, use their 
zoning authority to direct where to allow and site 
marijuana facilities. For example, the definition of 
“agricultural use” may be amended to include 
recreational marijuana uses or facilities in an agricul-
tural or industrial zone, as in Seattle; or current 
definitions within a zone may be used for the new uses 

authorized by I-502, as in San Juan County. Conversely, 
the definition of “home occupation” could be amended 
to exclude marijuana uses or facilities from residential 
zones, as in Friday Harbor, while expressly allowing 
such uses in an industrial zone.

How a city regulates recreational marijuana is up to 
the city’s council, within the bounds of the law. But the 
bounds of the law are bound to change, making no 
decision risk-free. The courts and the legislature will 
need to decide the limits of local government authority. 
As of now, zoning authority and police powers remain 
the strongest tools for local regulation; given the 
rapidly changing landscape, it is important to seek 
advice from your city attorney as you consider options.

SELECTED RESOURCES:

DOJ Memorandum at https://www.documentcloud.
org/documents/781805-doj-marijuana-memo.html. 

MRSC’s ordinance comparison table at www.mrsc.org/
subjects/legal/502/recmarijuana.aspx#table (visited 
February 24, 2014).

The Association of Washington Cities, through 
attorney Carol Morris, circulated a model ordinance 
for this purpose. 

www.atg.wa.gov/AGOOpinions/opinion.
aspx?section=archive&id=31773#.UwvYp8aYbrd. 

QUESTIONS ABOUT THIS ARTICLE? Please 
contact Adina Cunningham at 360.376.4704. 


