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Taiwan has resumed executions, and the process suggests legal
reforms are needed, write Jerome A. Cohen and Yu-jie Chen

Slippery slope

T

aiwan’s execution of four
of its 44 death row
prisoners on April 30
seems insignificant
compared to the many
thousands executed in
mainland China each
year. Yet it attracted
international attention,
especially from Europe,
because it ended a de facto moratorium
that had been in place since December
2005 and punctured the hope of many
reformers that Taiwan’s moratorium
would encourage other Asian nations that
retain the death penalty to follow a gradual
path towards its abolition.
Informed observers, at home and
abroad, are also upset by the unnecessary
procedural confusion that undermined the
executions’ legitimacy. The ensuing
controversy, however, may lead to
important improvements in handling such
cases. Since Taiwan seems destined to
retain capital punishment in practice as
well as principle for the immediate future,
and since the mainland is seeking to revise
its own death penalty review procedures,
these improvements can have great
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significance for how those governments
and others deal with the greatest human
right of all – the right to life.
The four sudden, secret executions
were triggered by the forced resignation in
March of minister of justice Wang Chingfeng, following her dramatic
announcement that she would never sign
any execution warrants. Immediately
afterwards, a prominent civic group, the
Taiwan Alliance to End the Death Penalty,
applied on behalf of all death row prisoners
for a constitutional review by the Council
of Grand Justices, Taiwan’s constitutional
court. Since some prisoners had yet to sign
the power of attorney required for the
application, the council asked the lawyers
to submit the missing ones before May 3.
Among the four executed, two
eventually refused to authorise the
application. But another’s power of
attorney reached the alliance on April 28.
The alliance prepared to submit it before
the May 3 deadline after ascertaining the

fourth prisoner’s intention. Prison officials,
however, denied the alliance a meeting on
the grounds that the prisoner had violated
some unspecified rule, and it is unclear
whether he had also been denied
communication by mail. The surprise
executions on April 30, which were
reportedly decided upon two days earlier
and not announced in advance, not even to
the families, cut off the two prisoners’ right
to file for final review and postpone, if not
avoid, their deaths.
The government claimed the
executions were legal, but the process
raised serious issues. Under its regulations,
as it recently confirmed, the Ministry of
Justice must stay the execution of any
prisoner who has applied for constitutional
review. Yet the ministry ignored the
council’s filing deadline, depriving the two
prisoners of at least a stay of execution.
Was the ministry not aware of this
deadline? Or was it racing to execute all
four, who had been convicted of the most
heinous crimes, before any of them could
stay execution? Did the ministry ask the
prisoners or their lawyers if they had
applied for the review? Could the fourth
prisoner’s violation of prison rules justify
denying him a meeting to discuss his lifeor-death application? And why, above all,
were the executions carried out secretly?
The ministry should answer these
questions. If not, the Control Yuan should
investigate.
Whatever the outcome, certain reforms
already seem needed. First, the Ministry of
Justice should be required to give adequate
public notice of its intent to carry out any
execution. Had it done so in these cases,
there would have been time to overcome
confusion and unfairness. The government
claims that it broke the moratorium
because of its obligation to implement the
will of the majority in accordance with
democratic principles. Yet meaningful
democracy depends on transparency, not
furtive acts.
Second, the ministry should be required
to confirm in writing from the condemned,
his lawyers and the Council of Grand
Justices that no request for review has been
made or is about to be filed. Moreover,
legislation, not merely regulation, should
provide that a pending request
automatically stays execution.
Third, no condemned person – for any
reason – should be denied the right to
promptly meet his lawyer and also
communicate in writing, and every
condemned should have the right to a
government-compensated lawyer at both
the Supreme Court and the council.
Fourth, as some government officials
have recognised, to ensure the death
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The fairest system

M

y parents drummed into me that there are two subjects
that should never be raised in polite company: religion
and politics. Their advice was based on the experience
of my grandfather’s atheist ramblings and left-wing
leanings, and their explosive effect when launched
upon neighbours at weekend barbecues. I had been too young at
the time to understand that the angry exchanges at such occasions
were not about the charred steaks but, more often than not, about
what dear old grandpa had said about a stranger’s support for a
church-going conservative politician. With maturity, I quickly
learned that the parental guidance was well-founded, and I have
stuck firmly to it – except at times like now, when it has to be set
aside to make a point about democracy.
Questions are being asked about the worth of democratic
systems. Elections in Britain last week were inconclusive and it
seems likely that there will be polls again within a year. Yesterday’s
vote in the Philippines was all about wealth and name recognition,
not who is best to run the country. In a nation where poverty is rife,
the poorest of the nine presidential candidates, Benigno “Noynoy”
Aquino – the son of former president Cory Aquino – is worth more
than HK$3 million. Hong Kong’s Legislative Council by-elections
on Sunday go to the heart of the matter.
There is no more emotionally charged word in Hong Kong than
democracy. People with vested political and business interests
abuse and misuse it. Others freely throw the term about without
understanding what it means. This obviously shouldn’t be the
case. There is no factor more crucial if our city is to move into its
next vital stage of development. Without democratic rule, the
forces that currently have so powerful a hold on our government
will only get greedier. Leave them to have their way, and our
remaining choices, freedoms and necessities will be siphoned off.
The big-business interests and pro-Beijing advocates naturally
talk down democracy. Speaking of it as debilitating to growth, they
imply that it is a Western invention that has no place in a Chinese
society. I agree that systems of government should be organic,
sprouting from the needs of a
population, but to contend that an
idea is bad simply because it is used by
other ethnic groups is illogically
arrogant. We should be embracing
what works, not pandering to greed.
Of course, there is no perfect
method of governance. What some
provide in one area, they take away in
others. My search for a nation that
served its people with the best health
care, education, judiciary and the like
turned up a mixed bag of systems. In
...................................... confusion, I turned to an American
friend who had been a student of
political theory at university, who helpfully put me back on track.
Good governance is not about handing out bribes and services
to placate the masses, she explained. Rather, it is ensuring that
everyone has a voice so that they can be properly served. There’s
no jackpot for guessing that the best way of doing this is through
democracy. The basis of the ideology – and it is just that, not an offthe-shelf model that can be transplanted from one place to
another – is protecting the rights of the minority over the majority.
If wonderful health care and education flows on from that, it’s an
added bonus, not an essential consequence.
Hong Kong’s leaders forget this basic principle. They couple
“democracy” with failings in governance elsewhere, ignoring the
fact that it has to be adapted and shaped for local needs, not
adopted wholesale. Our government’s refusal to allow us full
representation is the reason for the economic inequities and
hardships of so many. It is why our flats are small, wages and
working conditions akin to those in developing countries, the air
unhealthy, and why public resources are used so wastefully.
Properly run elections that give all citizens a voice – and a
system that listens to them – is the only way forward. The political
ideology called democracy allows for this. If democracy is a dirty
word, as Beijing and many in business and government seem to
think, then let’s give it another name that doesn’t have the same
baggage. Here’s one off the top of my head: Hongkongcracy.
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penalty is used with great caution, a death
sentence should require the unanimous
decision of the participating judges, and
Supreme Court review should always
involve oral argument by defence counsel.
Finally, since Taiwan has incorporated
into its domestic law the International
Covenant on Civil and Political Rights,
which requires that prisoners be given a
right to seek a pardon or commutation of
their sentence, the Law on Pardon should
be revised to establish a specific procedure
for reviewing the pardon and
commutation issues of death row inmates.
These proposals should be acceptable
to the government, the legislature and the
courts. After the executions, President Ma
Ying-jeou, Premier Wu Den-yih and new
Minister of Justice Tseng Yung-fu all

reaffirmed the importance of procedural
protections in capital cases, and the
Presidential Office stated that “respect for
legal procedures is one of the nation’s basic
principles”.
These reforms will further strengthen
the legal institutions and procedural
protections that every fair system requires.
They should also provide stimulating
reference materials for mainland China’s
ongoing efforts to make similar progress.
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Robert Samuelson
What we’re seeing in Greece is the
death spiral of the welfare state. This
isn’t Greece’s problem alone, and
that’s why its crisis has rattled global
stock markets and threatens
economic recovery. Virtually every
advanced nation faces the same
prospect. Ageing populations have
been promised huge health and
retirement benefits, which countries
haven’t fully covered with taxes. The
reckoning has arrived in Greece, but
it awaits most wealthy societies.
Countries cannot overspend and
overborrow forever. By delaying
hard decisions about spending and
taxes, governments manoeuvre
themselves into a cul-de-sac. To be
sure, Greece’s plight is usually
described as a European crisis –
especially for the euro – and this is
true. But only up to a point.
Euro coins and notes were
introduced in 2002. The currency
clearly hasn’t lived up to its
promises. It was supposed to
lubricate faster economic growth by
eliminating the cost and confusion
of currency conversions – and
promote political unity.
None of this has happened.
Economic growth in the euro area
averaged 2.1 per cent from 1992 to
2001 and 1.7 per cent from 2002 to
2008. Multiple currencies were
never a big obstacle to growth; high
taxes, pervasive regulations and
generous subsidies were. As for
political unity, the euro is now
dividing Europeans. The Greeks are
rioting. The countries making ¤110
billon (HK$1.08 trillion) of loans to
Greece – particularly the Germans –
resent the costs of the rescue. A

single currency could no more
subsume national identities than
drinking Coke could make people
American. If other euro countries
suffer Greece’s fate – lose market
confidence and can’t borrow at
plausible rates – the crisis will grow.
But the central cause is not the
euro, even if it has meant Greece
can’t depreciate its own currency to
ease the economic pain. Budget
deficits and debt are the real
problems; and these stem from all
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the welfare benefits provided by
modern governments.
Countries everywhere already
have high budget deficits, made
worse by the recession. Greece is
exceptional only by degree. There
are no hard rules as to what’s
excessive, but the markets are
worried. Ageing populations make
the outlook worse.
The welfare state’s death spiral is
this: almost anything governments
might do with their budgets
threatens to make matters worse by
slowing the economy or triggering a
recession. By allowing deficits to
balloon, they risk a financial crisis as
investors one day – no one knows
when – doubt governments’ ability
to service their debts and, as with
Greece, refuse to lend except at

exorbitant rates. Cutting welfare
benefits or raising taxes would, at
least temporarily, weaken the
economy – making it harder to pay
the remaining benefits.
Greece illustrates the bind. To
gain loans from other European
countries and the International
Monetary Fund, it embraced budget
austerity. Average pension benefits
will be cut 11 per cent; wages for
government workers will be cut 14
per cent; the basic rate for the valueadded tax will rise from 21 to 23 per
cent. These measures will plunge
Greece into a deep recession. Last
year, unemployment was about 9
per cent; some economists expect it
to peak near 19 per cent.
If only a few countries faced
these problems, the solution would
be easy. Unlucky countries would
trim budgets and resume growth by
exporting to healthier nations. But
developed countries represent
about half the world economy; most
have overcommitted welfare states.
They might gradually trim future
benefits in a way that reassures
financial markets, but they haven’t
done that. What happens if all these
countries are thrust into Greece’s
situation? One answer – another
worldwide economic collapse –
explains why dawdling is so risky.
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Richard Halloran
North Korea is like a bully in the
schoolyard, a notion understood in
many places around the world, but
no one has yet figured out a way to
make him behave for fear of causing
a war to erupt.
Ever since the end of the Korean
war in 1953, North Koreans under
dictator Kim Il-sung and then Kim
Jong-il, his son and successor, have
repeatedly provoked South Korea,
the United States and Japan with
assassinations, more armed
violence, infiltration and
kidnappings. The North Koreans
have blandly denied the
provocations or shrugged them off.
Diplomatic protests, economic
sanctions and pleas to the United
Nations have all come to naught.
Even China and Russia, Pyongyang’s
allies, have been ineffective in
restraining the Kims. The Chinese
were evidently unsuccessful in
persuading Kim Jong-il, who visited
Beijing last week, not to be reckless.
The latest aggravation has been
the sinking of a small South Korean
warship, the corvette Cheonan,
presumably by a torpedo fired by a
North Korean submarine in waters
west of the Korean peninsula. In that
incident on March 26, about half of
the crew, 46 sailors, died.
The Cheonan affair appears to be
falling into a pattern set over half a
century ago when North Korean
agents hijacked a South Korean
airliner flying from Pusan to Seoul
and forced it to fly on to Pyongyang.
North Korean provocations
intensified in the 1960s and
continued into the 1990s. In 1968,
commandos tried to assassinate
president Park Chung-hee. About 36
hours later, North Korea captured
the US intelligence ship Pueblo in

international waters. Later that year,
131 commandos infiltrated South
Korea for sabotage. The following
year, North Korean MiG fighters
shot down a US EC-121 electronic
intelligence plane over international
waters, killing 31 Americans.
In 1974, a North Korean agent
tried again to assassinate president
Park during a public speech, but
instead murdered his wife, Yuk
Young-soo. Along the demilitarised
zone, two American officers were
killed by North Koreans wielding
axes. The first of at least four North
Korean tunnels was found under the
demilitarised boundary zone.
A North Korean bomb intended
to kill president Chun Doo-whan in
Rangoon, today’s Yangon, in 1983
missed him but killed 17 senior
South Korean officials. Another
North Korean bomb downed a
South Korean airliner flying from
Baghdad to Seoul in 1987, killing 115
passengers and crew.
North Korea fired a missile over
Japan in 1999, the first of several
firings that some might consider
acts of war.
Interspersed in this have been
innumerable kidnappings of South
Korean and Japanese citizens,
unending attempts to infiltrate
commandos into the South, and
repeated discoveries of North
Korean spy rings in the South and in
Japan.
Since diplomacy and mild
threats have not worked, maybe it’s
time somebody punched the bully
on the nose, just hard enough to
make it bloody but not so hard as to
trigger a war.
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Ross Douthat
Fifty years ago, American family
structures were remarkably
uniform. The rich married at roughly
the same rate as the poor and
middle class. Divorce rates were low
for the college educated and highschool graduates alike. Out-ofwedlock births were rare in almost
every region and community.
But the intact, two-parent family
has been in eclipse for decades now.
Last week, the Pew Research Centre
reported that, in 2008, 41 per cent of
American births occurred outside
marriage, the highest figure yet
recorded. And from divorce rates to
teen births, nearly every indicator of
family life now varies dramatically
by education, race, geography and
income.
Today, couples with college and
(especially) graduate degrees tend to
cohabit early and marry late,
delaying childbirth and raising
smaller families than their parents,
while enjoying low divorce rates and
bearing relatively few children out of
wedlock.
For the rest of the country, this
comfortable equilibrium remains
out of reach. In the underclass
(black, white and Hispanic alike),
intact families are an endangered
species. For middle America, early
marriages coexist with frequent
divorces, and the out-of-wedlock
birth rate keeps inching upwards.
This is the subject of Red Families
v. Blue Families, a provocative new
book by two law professors, Naomi
Cahn and June Carbone. The
authors depict a culturally
conservative “red America” that’s
stuck trying to sustain an outdated
social model. By insisting
(unrealistically) on chastity before
marriage, Cahn and Carbone argue,

social conservatives guarantee that
their children will get pregnant early
and often (see Palin, Bristol), leading
to teenage childbirth, shotgun
marriages and high divorce rates.
This self-defeating cycle could
explain why socially conservative
states have more family instability
than, say, the culturally liberal
northeast. If you’re looking for solid
marriages, head to Massachusetts,
not Alabama.
To Cahn and Carbone’s credit,
they acknowledge one of the more
polarising aspects of the “blue
family” model: conservative states
may have more teenage births and
more divorces, but liberal states
have many more abortions.
Liberals sometimes argue that
their preferred approach to family
life reduces the need for abortion. In
reality, it may depend on abortion to
succeed. The teenage pregnancy
rate in blue Connecticut, for
instance, is roughly identical to the
teenage pregnancy rate in red
Montana. But, in Connecticut, those
pregnancies are half as likely to be
carried to term. Overall, the abortion
rate is twice as high in New York as
in Texas and three times as high in
Massachusetts as in Utah.
Whether it’s attainable for most
Americans or not, the “blue family”
model clearly works. By
comparison, the “red family” model
can look dysfunctional – an uneasy
mix of rigour and permissiveness,
whose ideals don’t always match up
with the facts of contemporary life.
But it reflects something else as
well: an attempt, however
compromised, to navigate postsexual revolution America without
relying on abortion.
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