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Who Isn’t (Yet) Finding a Cure? 



The Truth About The Epidemic 
Ø  The American indigenous right to tribal 

citizenship is a human right. 
Ø  Article I of the UNDRIP guarantees that indigenous 

peoples, as “individuals, [receive] all human rights 
and fundamental freedoms as recognized in . . . 
international human rights law.”  

Ø  Article 9 of the UNDRIP: “indigenous peoples and 
individuals have the right to belong to an indigenous 
community or nation, in accordance with the 
tradition and customs of the community or nation 
concerned.” 



The Truth About The Epidemic 
Ø  The American indigenous right to tribal 

citizenship is an absolute right. 
Ø  Indian Constitutions guarantee a “right of 

membership to all persons meeting the requirements 
contained therein . . . [I]t is an absolute right of 
membership.  Indian tribes are not social fraternities 
or sororities in which the right to membership 
depends on the votes and disposition of other 
members.”  Terry–Carpenter v. Las Vegas Paiute Tribal 
Council, Nos. 02-01, 01-02, at 10-11 (Las Vegas Paiute 
Ct. App. 2003). 



The Truth About The Epidemic 
Ø  “Disenrollment”—the deprivation of the 

American indigenous right to tribal citizenship—
is not indigenous, in any way, shape or form. 



The Truth About The Epidemic 
Ø  The deprivation of the American indigenous 

right to tribal citizenship is irreparable. 
Ø  “[A] deprivation of [tribal] citizenship does more 

than merely restrict one’s freedom to go or remain 
where others have the right to be: it often works a 
destruction of one’s social, cultural and political 
existence . . . [I]t is a total destruction of the 
individual’s status in organized society…a form of 
punishment more primitive than torture…” Poodry v. 
Tonawanda Band of Seneca Indians, 85 F.3d 874 (2nd 
Cir. 1996). 



The Truth About The Epidemic 
Ø  The absolute American indigenous right to tribal 

citizenship is not redressible, practically. 
Ø  Absent “banishment” qua habeas corpus, the Indian 

Civil Rights Act affords no federal forum. Poodry. 
Ø  State courts don’t want to intercede in membership 

disputes.  So they don’t. See e.g. Healy Lake v. Mt. 
McKinley Bank,  Supreme Court No. S-14987, No. 
6890 (Alaska 2014) (citing Santa Clara v. Martinez). 

Ø  Tribal courts are challenged to enjoin disenrollments 
and related unconstitutionalities for many reasons, 
especially jurisdictionally. 



The Truth About The Epidemic 
Ø  When faced with the non-indigenous/redressible 

“destruction of one’s social, cultural and political 
existence,” American indigenous people are 
increasingly taking justice into their own hands. 
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The Truth About The Epidemic 
Ø  Tribal violence and incivility in the disenrollment 

context then becomes a self-fulfilling prophecy. 



The Truth About The Epidemic 

Ø In so many ways, tribal disenrollment 
is Indian self-termination. 



We Must Find the Cure 
Ø  Tribes: Declare disenrollment unconstitutional. 
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We Must Find the Cure 
Ø  Tribes: Declare disenrollment unconstitutional. 

Ø  Consider, by analogy, the U.S. Constitution’s protections against 
restrictions on American citizenship. 

Ø  “The fourteenth amendment . . . has conferred no authority upon 
congress to restrict the effect of birth, declared by the constitution 
to constitute a sufficient and complete right to citizenship.”  United 
States v. Wong Kim Ark, 169 U.S. 649, 703 (1898). 

Ø  U.S. citizenship can only be divested voluntarily.  8 U.S.C. § 1481. 
There is no basis for undoing “erroneous” citizenship. 

Ø  Again, Poodry v. Tonawanda Band of Seneca Indians found that tribal 
banishment was akin to revocation of U.S. citizenship, meaning 
“total destruction of the individual's status in organized society” 
and “a form of punishment more primitive than torture.” 



We Must Find the Cure 
Ø  Tribes: Cultivate Strong, Culture-Based Tribal 

Government. 
Ø  When doing any of the following Tribal activities, imagine 

yourself facing disenrollment, and decide accordingly: 
Ø  Listening to your Elders and learn your Teachings 
Ø  Engaging in your General Council governance 
Ø  Electing your Chairman or Tribal Council 

Ø  Developing your Tribal Court or appointing your Tribal 
Judges or Police Chief 

Ø  Revamping your Constitution or other Tribal Laws 
concerning Indian constitutional rights 



We Must Find the Cure 
Ø  Congress: Amend the Indian Civil Rights Act. 

Ø  Allow for 28 U.S.C. 1331-federal question review of 
disenrollment challenges, by the U.S. District Courts. 

Ø  By analogy, Congress just amended ICRA via the 
Violence Against Women Reauthorization Act to allow 
offenders to petition for federal court 1331 habeas 
corpus review of their detention.  25 U.S.C. 1304(e). 

Ø  There is already no meaningful distinction between 
banishment, which gets federal court 1331 review 
under Poodry, and disenrollment, which doesn’t. 

Ø  For Indian civil rights to have any meaning, Congress 
must act. 

 



We Must Find the Cure 
Ø  Tribes/Interior: Create Indian Citizenship 

Truth & Reconciliation Tribunals. 
Ø  A la the United States Indian Claims Commission, or 

Northwest Inter-Tribal Court System. 
Ø  Current Tribal judicial systems are largely without the 

capacity needed to properly adjudicate disenrollment 
disputes. 

Ø  The tenets of the UNDRIP could be guiding, if not 
governing, law. 



We Must Find the Cure 
Ø  Tribes/United Nations: Walk the Walk of 

International Indigenous Human Rights. 
Ø  Article 46(2) of the UNDRIP requires American indigenous 

peoples to “respect” human rights while exercising their rights 
under the Declaration: “In the exercise of the rights 
enunciated in the present Declaration, human rights and 
fundamental freedoms of all shall be respected.”  

Ø  Article 34 states that “Indigenous peoples have the right to 
promote, develop and maintain their institutional structures 
and their distinctive customs, spirituality, traditions, 
procedures, practices and, in the cases where they exist, 
juridical systems or customs, in accordance with 
international human rights standards.” 



We Must Find the Cure 
Ø  Tribes/United Nations: Walk the Walk of 

International Indigenous Human Rights. 
Ø  As UN Special Rapporteur on the rights of 

indigenous peoples, S. James Anaya, explains: 
Ø  “[The] wide affirmation of the rights of indigenous peoples 

in the Declaration does not only create positive obligations 
for States, but also bestows important responsibilities 
upon the rights-holders themselves. This interaction 
between the affirmation of rights and the assumption of 
responsibilities is particularly crucial in areas in which the 
Declaration affirms for indigenous peoples a large degree 
of autonomy in managing their internal and local affairs.”  



We Must Find the Cure 
Ø  Tribes/United Nations: Walk the Walk of 

International Indigenous Human Rights. 
Ø  As UN Special Rapporteur Anaya further explains: 

Ø  “In exercising their rights and responsibilities under the 
[UNDRIP], indigenous peoples themselves should be 
guided by the normative tenets of the Declaration. . . . 
The Declaration recalls that the functioning of 
indigenous institutions should be ‘in accordance with 
international human rights standards’ . . . including in 
the elimination of all forms of discrimination.” 

Ø  Offending tribes cannot and should not be allowed 
to have it both ways. 
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