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A. Introduction 
 
Pursuant to IGRA, tribes “may engage in, or license and regulate, 
gaming “on Indian lands.”  25 U.S.C. § 2710(a), (b), (d).  Indian lands 
are – roughly – reservation lands and trust lands.  25 U.S.C. § 
2703(4).  As one might expect from the ferocity of battles over off-
reservation gaming, there has been historical pressure to expand the 
word “on” as it is used in IGRA.  A handful of examples from litigation 
and NIGC Game Classification Opinions provide us a relatively clear 
picture of what “on Indian lands” means in the Internet context.  But 
as we approach regulated online gaming, it is useful to understand 
what must change for the current regulatory structure to work in the 
tribal online gaming setting.    

B. What We Know About Indian Lands And The Internet. 

1. Coeur dʼAlene National Indian Lottery (1999)1 
 
For those following the progression of tribal Internet gaming, the 
dispute over the Coeur dʼAlene National Indian Lottery marks the 
beginning of the story.  The Coeur dʼAlene Tribe created the National 
Indian Lottery in which off-Reservation participants could have 
purchased tickets from outside the reservation over the Internet, 
among other ways.  In order to participate in the Lottery, an off-
Reservation player established an account on the Reservation and 
funded it either by credit card or by delivering funds.  To purchase a 
ticket, the player authorized a deduction from the account and either 
                                                
1 The NIGC has analyzed at least two other games with Internet components: Tele-Bingo (1999) 
and WIN Sports Betting Game (2001), rejecting both.  
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selected a sequence of numbers or requested randomly selected 
numbers. A player could request written confirmation of the 
transaction, but the lottery ticket itself remained on the Reservation.  
Once a week, lottery officials drew a sequence of winning numbers 
and distributed the prize pool to players whose tickets contain them. 
An off-Reservation winner received a credit to his or her account that 
was redeemable in person or through the mail.      
 
First the then Chairman of the NIGC opined that this approach did not 
violate IGRA; later during litigation, the NIGC reversed its position 
through an amicus brief in which it argued that bettors from off-
reservation locations made the lottery gaming outside of Indian lands 
and therefore outside IGRAʼs reach.  As the United States and NIGC 
put it:  
 

It follows that “wagering,” “gambling,” or “gaming” occur in 
both the location from which a bet, or “offer,” is tendered 
and the location in which the bet is accepted or received. 

 
AT&T Corp. v. Coeur d'Alene Tribe, 295 F.3d 899 (9th Cir. 2002), 
Brief of Amicus Curiae United States, 1999 WL 33622333, 13-14.  
The federal amici observed further:  
 

[A] lottery occurs on Indian lands only when the ordering 
of a lottery ticket and the acceptance of that order both 
occur on Indian lands. 

 
Id. at 21.  Is it safe to assume the NIGC will take this position again 
on pure off-reservation-player Internet gaming? Yes.  Will the 
Department of Interior Office of Internet Gaming take the same 
position when reviewing gaming ordinance amendments?  Most 
likely, yes.   

2. U-Pik-Em (2000) 
 
The U-Pik-Em game allowed players to purchase bingo cards and 
play them at home.  The main difference is that U-Pik-Em added a 
proxy player.  Players would open an online account with a “gaming 
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center” located on Sac & Fox Nation tribal land, using credit cards on 
the Internet.  From home computers, players would purchase 
numbers of cards, elect a “proxy player” physically located at the 
gaming center, use a bingo device at the gaming center, and daub 
their cards online at home.  Apparently, a computer, located on tribal 
land, would identify the first winning card.   
 
The NIGC rejected the game as “off-reservation gaming” and referred 
the inquirer to the rejection letter on Coeur dʼAlene National Indian 
Lottery and the amicus brief regarding the same.  

3. Lac Vieux Desert Internet Bingo (2000) 
 
The Lac Vieux Internet Bingo game added a new wrinkle, casting the 
game as simply class II bingo using the Internet as a technological 
aid.  This was not much help to Lac Vieux, as the NIGC analyzed first 
whether Internet Bingo could occur on Indian lands.  IGRA allows the 
use of “electronic, computer, or other technologic aids” in connection 
with Class II games, 25 U.S.C. § 2703(7)(A)(i), but prohibits the use 
of “[e]lectronic or electromechanical facsimiles of any game of 
chance.”  25 U.S.C. § 2703(7)(B)(ii).  But the distinction is not really 
related to whether Class II or Class III gaming occurs on or off Indian 
Lands.  The game was the subject of litigation, but was not analyzed   
substantively.  Lac Vieux Desert Band of Lake Superior Chippewa 
Indians of Michigan v. Ashcroft, 360 F. Supp. 2d 64 (D.D.C. 2004). 
 
Still, this notion of “technological aids” is central to the concept that 
tribes should be able to take advantage new gaming technology.  In 
the passage of IGRA, Congress intended that  
 

that tribes be given the opportunity to take advantage of 
modern methods of conducting class II games and the 
language regarding technology is designed to provide 
maximum flexibility.   

 
S. Rep. No. 100-446, 100th Cong., 2d Sess. 9 (1988).  Lac Vieux was 
still using proxies.  In essence, individuals not physically present on 
Lac Vieuxʼs land would play through “proxy agents” present on Indian 
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lands.  Players would establish an on-reservation bank account and 
authorize a proxy agent to access the account to purchase bingo 
cards on their behalf.  The real problem here was the Internet.  
Conceivably the proxy scheme could work.  As long as Tribal casinos 
(or non-Tribal casinos) can deliver winnings off-Reservation (think 
redeeming slot vouchers or race slips via mail), the location of the 
winner does not appear problematic.  For the NIGC, at least in 2001, 
the problem seemed to be the location of player while “authorize[ing] 
a proxy agent to access the account to purchase bingo cards on their 
behalf.”  What could conceivably be the problem if players were 
physically Indian lands, established a proxy, and then went home to 
simply watch the progression of the game?  Nothing.  This was made 
expressly clear in the NIGCʼs analysis of National Indian Bingo in 
which it opined: “[A]ll gaming activity must take place on Indian Lands 
as required by IGRA.  The use of any off-reservation game features, 
including account establishment or card purchase, would void this 
opinion[.]”  NIGCʼs Nov. 14, 2000, National Indian Bingo Game 
Opinion, FN 1.  

4. Multi-site Bingo and Wide Area Progressives 
 
Tribes operate multi-site bingo games and WAP systems intertribally 
that, according to the NIGC, typically 

 
offer play at client machines – cabinets with one or more 
video screens for the display of bingo cards, available 
prizes, numbers drawn, game play, and game results. 
The client machines allow players to cover numbers on 
their cards and can accept money and pay out prizes, 
usually in the form of redeemable tickets or vouchers. The 
client machines are linked to a server – a computer on 
which the bingo game software resides and that randomly 
draws the game numbers and transmits them to 
participating client machines. Through 
telecommunications links, the server places client 
machines in various locations into common games. Thus, 
players at client machines in Alaska, Oklahoma, and 
California, for example, can select their bingo cards and 
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see the same numbers drawn, and the first among them 
to cover a game-winning bingo pattern wins the 
associated prize. 

NIGC Bull. No. 2009-3 (March 9, 2009).  As the NIGC has observed, 
“WAPs and multi-site bingo games are permissible under IGRA.”  Id.  
Multi-site bingo played between facilities on Indian lands was 
specifically contemplated by Congress when it passed IGRA: 

 
In this regard, the Committee recognizes that tribes may 
wish to join with other tribes to coordinate their Class II 
operations and thereby enhance the potential of 
increasing revenues.  For example, linking participant 
players at various reservations whether the same or 
different States, by means of telephone, cable, television 
or satellite may be a reasonable approach for tribes to 
take. 
 

S. Rep. No. 100-446, at A-9 (1988).  Critically, again, WAPs and 
multi-site bingo games must be “played between facilities on Indian 
lands.”  NIGC Bull. No. 2009-3.  The NIGC does not even see WAPs 
and multi-site bingo games as using the Internet since such games 
“use closed, proprietary communications networks.ʼ  Id.    

C. What We Donʼt Know About Indian Lands And The Internet. 
 
The Tribal Online Gaming Act of 2012 (“TOGA”), a discussion draft 
published by the Senate Committee on Indian Affairs in July includes 
the following pertinent elements:  
 

• “Tribal online gaming” means only online poker. 
• The Secretary of Commerce would oversee and regulate tribal 

online gaming – not the NIGC. 
• Tribes, consortiums of tribes, and “a consortium of tribe(s) and 

non-tribal entities” could be operators. 
• Tribal online gaming is not confined to Indian lands. 
• No Compacts are required; TOGA is not intended to affect 

compacts or cause them to be renegotiated. 
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• A most-favored-games clause would allow tribes to offer games 
as they become legal – ostensibly beyond poker. 

• No state taxation of tribal online gaming revenue. 
 
If federal legislation resembles TOGA – nobody knows if it will – it 
creates an entirely different set of requirements for Tribal gaming.  
Essentially gaming under IGRA must comply with Indian lands 
requirements therein.  But gaming under TOGA would not need to. 
Because TOGA gaming is not subject to compact requirements, 
those tribes with revenue sharing could attempt to house future Class 
III operations under their TOGA gaming banners and effectively cut 
states out of the revenue stream.  This could only happen if the most-
favored-games clause allowed tribes to run class III gaming over the 
Internet.   

D. Options 

1. Indian Lands and IGRA 
 
Federal tribal online gaming legislation can of course revise or alter 
IGRA, although reopening IGRA seems like a recipe for problems and 
politically problematic.  Legislation that looks like TOGA could carve 
out Internet gaming for different regulation, but given the compact 
problems and blurring of lines between Internet and non-Internet 
gaming, we can expect problems from the state.  Perhaps the best 
solution is federal legislation carefully dovetailing with existing brick 
and mortar casino regulation.    

2. Mobile Gaming 
 
As potential players increasingly enter “Indian lands” for more than 
just gaming, more people will be located on “Indian lands,” even if 
briefly.  Tribally regulated mobile gaming, using the same geo-
location technology that will be standard for Nevada poker play, is a 
solution for tribes if the Indian lands calculus does not change. 
 
Anthony Broadman is a partner at Galanda Broadman PLLC.  He can 
be reached at 206.321.2672, anthony@galandabroadman.com, or 
via www.galandabroadman.com.  


