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JUST WONDERING

The Matter of Term Limits

H
ow does an advocate for judicial reform gain a hearing
from the frowning skeptics he’s sure to meet in the pages
of a lawyers’ magazine? I’ll start by summoning to the

witness stand a poet, a revolutionary, a playwright, and a cowboy
humorist.

It was Robert Burns, the canny Scot, who said we could hardly
hope for a greater gift than the power “to see ourselves as others
see us.”1 Oliver Cromwell invoked the same spirit of self-critical
detachment when he pled with political opponents,“Gentlemen, I
beseech you in the bowels of Christ think it possible you may be
mistaken.”2

But stepping back is hard, especially when individual ego is re-
inforced with group prestige and economic advantage. George
Bernard Shaw captured this with wicked, if exaggerated, insight
in his gibe: “All professions are conspiracies against the laity.”3

Many a nonlawyer, tangled in litigation or swamped in fees,would
agree—as you certainly must know.

The late cracker-barrel broadcaster Pete Smythe,Colorado’s an-
swer to Will Rogers, probably never heard of Burns, Cromwell, or
Shaw, but he made the point better than any of them fellers in ad-
vising with a chuckle: “Never ask a barber if you need a haircut.”4

The answer is so predictable.
Attorneys in our state, the professional cadre from whom judges

for the court system are selected, along with current and former
judges themselves, were not quite unanimous in opposing the
2006 ballot issue for judicial term limits—but they were very near-
ly so.The Amendment 40 campaign, which I chaired, heard from

S
everal laws limiting the terms of elected officials have
cropped up in the modern political landscape.The governor
of our state can serve only two terms, members of the Colo-

rado General Assembly are shown the door after specified periods
of service, and on down the line. Now, proposals are being floated
to limit the terms of office of judges.This a bad idea.Term-limit-
ing judges does not solve any discernible problem in the judicial
system and does not add value to the administration of justice.

Judges Are Not Political Officials
Not everyone agrees that the term limits now in place for elect-

ed officials are useful or necessary to the political process. By forc-
ing an elected official out of office after an arbitrary number of
years, the political system in many cases loses valuable skill and ex-
pertise. After all, the ultimate term-limiting system already is in
place—it’s called the vote. For the sake of argument, however, let’s
assume that there are benefits to limiting the terms of legislative
and executive officers. Even so, those benefits do not accrue when
term limits are applied to judges.

Senator Andrews points out in his article that the efforts to im-
pose judicial term limits have gathered a good deal of popular sup-
port; many well-intentioned people have joined him in this cam-
paign. However, popular sentiment does not necessarily translate
into sound policy.

The major fallacy in the argument in favor of judicial term lim-
its is the assumption that, like state senators and mayors, judges
are political officials.The role of judges is not, however, similar to
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only a few members of the Bar, and even fewer members of the
Bench, in support of the measure as it failed by 57 percent to 43
percent.5

This too was predictable, in light of the self-justifying mentality
to which I’ve said we are prone. However, for the same reason, it
hardly settled the merits. Let me thank you in advance for consid-
ering with an open mind those merits as I now will try to present
them.

Limit the Judges 
In 2006, the Limit the Judges committee sought a constitution-

al amendment to standardize the terms for members of the Colo-
rado Supreme Court and Colorado Court of Appeals at four years,
and to then limit each jurist to two terms, assuming retention by
the voters after a short provisional term and the first standard term.
“Ten years and up or out”would have been the general effect.The
limit was to include current members of Colorado’s two high
courts. Newspapers urged a “No”vote, the Colorado Bar Associa-
tion (CBA) spent hundreds of thousands of dollars in opposition,6

and we lost.
Limit the Judges now is preparing for a petition drive to qualify

Initiative No.43 for the 2008 ballot.This year’s term-limit propos-
al differs from the previous initiative in that it would apply to
judges at all court levels; allow three terms of four years each (af-

ter the provisional term); and cover only those judges retained after
2010—dropping the retroactivity provision from last time.

Public Disaffection With Judicial System 
The logic of our movement for judicial term limits, the first in

any state, transcends these minor differences. It rests on the initial
guarantee in the Colorado Bill of Rights, Article II, of the Colo-
rado Constitution:

All political power is vested in and derived from the people; all
government, of right, originates from the people, is founded up-
on their will only, and is instituted solely for the good of the
whole.
More than 100,000 Coloradans signed the term-limit petition

in 2006 and more than 600,000 voted for the amendment.7 In do-
ing so, these individuals were voicing a concern that power in the
judicial branch of state government too often is exercised without
regard to its origin in the sovereign people—exercised in disregard
of their will and in detriment to the good of the whole.

For you to doubt this assertion and for me to affirm it would
matter little, reflecting merely our personal opinions. What mat-
ters is the political reality evidenced by all those thousands of sig-
natures and votes from men and women in every walk of life and
every socioeconomic category in all parts of the state. The chal-
lenge for lawyers and judges is to listen with new ears and at last
get the message about broad public disaffection with the current
judicial system.

Listen and hear. Step back, as Burns, Cromwell, Shaw, and
Smythe (sounds like a law firm, doesn’t it?) would beseech you to
do. If you are capable of that, my compliments.

Now we can start having a conversation, and it will be worth
your time to read the rest of this article. If not, read no further; we’ll
part amicably here.

Another Point of View 
My friend and retired Colorado administrative law judge, Mar-

shall Snider, contends that judicial term limits are a solution in
search of a problem. He waves away the “fallacy” that “judges are
political officials.”As I read our state’s Bill of Rights, however, they
cannot be anything else.They hold in trust from whom?—us, (we
the people!)—vast amounts of government power.They are nomi-
nated by the appointees (judicial selection committees) of our
elected governor, and then are interviewed and chosen by the gov-
ernor. After appointment, judges are unseated or retained by our
own votes. Not political officials? The only alternative—philoso-
pher kings—is chilling.

David Lytle, President of the CBA, put the matter more accu-
rately in a Constitution Day article last fall8 when he identified the
power of “we the people”as “the ultimate check”on all government
officials, judges no less than legislators and executives.9 But Lytle’s
civics got wobbly when he asserted, in discussing the separation of
powers, that “the judicial branch determines if the laws as enacted
or applied are constitutional.”10 In fact, binding judicial review is
no more than implicit in our federal and state constitutions; nor do
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the roles of elected officials in the executive or legislative branches
of government. Judges do not make laws and they do not establish
public policy. Judges may interpret and apply those laws or poli-
cies, but they are not “super-legislators.”This concept was well-
stated by U.S. Supreme Court Justice John Paul Stevens in his dis-
sent in a case involving the free speech rights of candidates for
elective judicial office:

There is a critical difference between the work of the judge and
the work of other public officials. In a democracy, issues of poli-
cy are properly decided by majority vote; it is the business of leg-
islators and executives to be popular. But in litigation, issues of
law or fact should not be determined by popular vote; it is the
business of judges to be indifferent to popularity.1

Senator Andrews correctly points out that there is a political
component to judicial selection; judges are appointed by elected of-
ficials and can be retained or removed by the electorate. Neverthe-
less, these facts do not make judges political officials.The work of
judges, which is what we are concerned with in this debate, should
remain out of the political arena, regardless of how the judges were
initially selected.

Invalid Rationales for Judicial Term Limits
Any valid reasons that may exist for limiting the terms of execu-

tive and legislative officials do not apply to judges. The jobs sim-

ply are not analogous. So, why term-limit a judge? I have heard
various arguments in support of taking such a step.The fact is that
none of these claims provides a logically supportable rationale for
judicial term limits.

Accountability
One argument made in support of judicial term limits is that

without such limits judges are not answerable to the people.To be-
gin with, that simply is not true in Colorado. All of our state court
judges periodically face a retention election, and a judge who so
displeases the electorate can be voted out of office directly by the
people.

More important, in our constitutional system, judges are not
supposed to be directly answerable to the electorate.2 Our judicial
process assumes that judges will do their jobs—and do the right
thing—without being swayed by public or political pressure. It is a
major strength of our system that judges can uphold the constitu-
tional or statutory rights of litigants even when it is unpopular to
do so, without fear of losing their positions or of other retribution.

Even if it were desirable to make judges more answerable to the
people than they already are, term limits do not achieve that result.
A judge facing a fixed term does not have to worry about what the
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the other branches of government lack a duty and power of their
own to adjudge constitutionality—as Presidents Jackson and Lin-
coln reminded us.11

Making Versus Interpreting the Laws 
The heart of the concern animating us (term-limit advocates) is

precisely here.State judges at the appellate and, sometimes, the tri-
al level often are perceived (and in politics perception is reality) to
be overreaching their proper sphere and making, not merely inter-
preting, the laws. Judge Snider takes notice of this point when he
asserts that judges “may interpret and apply those laws or policies,
but they are not ‘super-legislators.’” However, that phrasing as-
sumes too much. The proper verb phrase is “should not be”—be-
cause, as I have tried to show, lots of citizens are convinced those
very abuses occur all the time.

Balancing the Branches of Government
Conviction, indeed alarm, on the part of many of us that the

three branches of government are badly out of balance—with judi-
cial supremacy endangering our liberties and our self-govern-
ment—is what brought term limits to the ballot once; it may well
do so again.Restoring the Founders’ intended balance, albeit with a
safeguard they considered but didn’t adopt, is our movement’s only
aim; more a conservative than a radical aim, we believe. ( John
Adams urged term limits, or “rotation in office,” for the newborn
republic in “Thoughts on Government,”12 his influential 1776
pamphlet, but opponents led by Hamilton ultimately prevailed).

Colorado’s judicial performance and discipline commissions are
useful to a degree, as Judge Snider says; however, they do nothing
to effect rotation in office as a principle, and little to foster public
confidence in an excellent judiciary openly monitored. Fewer than
one percent of all judges have been dismissed by the voters in
twenty years of performance reviews.13 The contention that nu-
merous others have been quietly maneuvered into quitting the
Bench smacks of a “trust us”condescension, offensive to our state’s
sunshine ethic.

Moving all judges up or out, after fourteen years or so, would be
neither a panacea (from our standpoint as reformers) nor a plague
(from your standpoint inside the Bench and Bar establishment). It
would make only a modest adjustment in the relative powers of the
legislative, executive, and judicial branches, and the public at large.
Nevertheless, the emphatic assertion of popular disapproval, ex-
pressed in a statewide vote for term limits,might antidote the “black
robe syndrome”that makes some judges think they are infallible.

Do I exaggerate? Robert Nagel, the eminent law professor at the
University of Colorado Law School, has written that “the root
cause of judicial excess is the way lawyers [and even more so,
judges] think.”14 He observes that you of the Bar and Bench “often

view the outcomes of the political process as irrational, unjustifi-
able,or excessively risky.”15 He warns that “mainstream legal think-
ing” routinely “permits the justice’s preferences to displace consti-
tutional meaning.”16

Judge Snider maintains the contrary, dismissing as subjective
and self-serving any notion of “activist judges . . . out of control and
flaunting the constitution.”However, many of us disagree.We find
Professor Nagel’s diagnosis more persuasive—and we see term lim-
its as a fitting remedy.
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public thinks of his or her decisions.The public may never vote on
the judge’s retention, and the term limit will apply regardless of
whether the judge is responsive to the public will. Term limits
merely impose arbitrary retirements on all judges, both the fearless
and the timid.

“Activist Judges”
The argument also is made that there should be limitations on

judicial terms of office because of the need to ride herd on “activist
judges,”who are “out of control”and flaunting the constitution. As
Paul Simon sang,“One man’s ceiling is another man’s floor.”What
may seem “activist” to the holders of one set of opinions (that is,
those who disagree with a judge’s decision) to other people will
constitute a wise and proper exercise of judicial discretion or au-
thority. Accordingly, identifying activist judges, if such animals ex-
ist, is not an easy task.

Nevertheless, the proponents of judicial term limits claim that
judges are creating law or are otherwise out of control.Senator An-
drews tells us that many citizens are convinced this is the case, but
this concern is not supported by any hard data.“Judicial activism”is
nothing more than a sound bite lacking substance, based merely
on the dissatisfaction of some people with a few high-profile de-
cisions.

In fact, judges rarely, if ever, have the opportunity to engage in
activism—whatever that is. The vast majority of the work of
judges, especially at the trial level, is the mundane work of deciding
cases that are unspectacular in their impact on anyone other than
the litigants. I was an administrative law judge for twenty-two
years, and although an incredibly small number of the cases I heard
skirted the political arena—or in some indirect way involved inter-
esting matters of public policy—I couldn’t have affected the public
debate on those issues in any meaningful way even if I were in-
clined to do so.

Even assuming that activist judges exist and can be identified,
judicial term limits would not remove them from the Bench. Un-
der current term-limit proposals, an activist judge still would spend
many years on the Bench; in the meantime, the judicial careers of
numerous “regular” judges would come to an arbitrary end.We lose
the experience, ability, and judgment of experienced judges right
along with the forced retirement of the occasional activist.

Judicial Competence
Term limits will not rid us of bad judges in any logical fashion.

Certainly, if term limits were adopted, those judges who don’t do a
good job will be gone at the end of their terms.Of course, so will all
of the good ones. We already have mechanisms in place—the
Commission on Judicial Discipline, judicial performance commis-

sions, and retention elections—to deal with incompetent jurists.
Although the current system may not be perfect, it makes no sense
to scrap a process that has served the state well for many years, in
favor of one that gets rid of all judges, including those who are
skilled, experienced, wise, and compassionate.

Judicial term limits also will discourage lawyers from applying
to serve on the Bench and will thus decrease the pool of qualified
applicants. Lawyers who have enough years of experience to be
good candidates for the Bench are likely to have decent law prac-
tices or secure government positions.Qualified candidates who are
still years away from retirement will think twice before applying
for judicial positions, because they will have to reestablish their ca-
reers once their terms end.

Shifting Political Winds
Finally, the proponents of term limits would like to see the cadre

of judges turn over periodically so that when there is a change in
the executive branch from conservative to liberal or liberal to con-
servative (or Democratic to Republican or vice versa, or however
you want to slice the political pie), the new governor can appoint
judges with the same political leanings as the people who presum-
ably elected that governor. Doing so merely pushes the judicial
branch further into the political world, even though our constitu-
tional system tells us that judges should be independent of that
process, regardless of how the political winds blow. In any event,
unless all judges are thrown out of office with the election of each
new governor, there always will be a mix of judges of varying polit-
ical stripes sitting on the Bench, regardless of who lives in the ex-
ecutive mansion.

Conclusion
We all can agree on the goal of having smart and fair judges who

treat all litigants with dignity and respect.Term limits will not pro-
vide us with any more or any fewer of such judges.Even if I agreed
that judges should be less independent and more responsive to the
will of the majority (a dangerous idea that is inconsistent with our
system of government), judicial term limits would not achieve that
result. The phrase “judicial term limits” may have a nice ring to it
for some people, but when logically analyzed, the concept accom-
plishes nothing of worth.
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