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SARAH DEER ON NATIVE WOMEN AND SEXUAL VIOLENCE

First Interview

Sarah Deer (Muscogee [Creek] Nation) gave two interviews on the program, 
presented back- to- back here. She was the lead writer of an April 24, 2007, report 
issued by Amnesty International USA titled “Maze of Injustice: The Failure to 
Protect Indigenous Women from Sexual Violence in the USA.” In it, Amnesty 
International cited U.S. Justice Department figures which indicate that Amer-
ican Indian and Alaska Native women are two and one- half times more likely 
to be raped or sexually assaulted than women overall in the United States, and 
that more than one in three Native women experience rape in their lifetime. The 
report also details how that neglect is exacerbated by structural barriers such 
as jurisdictional questions and chronic underfunding of law enforcement and 
Indian health services.

At the time of the first interview, Deer was employed as victim advocacy 
legal specialist for the Tribal Law and Policy Institute in St. Paul, Minnesota, and 
was an online instructor of tribal legal studies at UCLA Extension. Formerly, 
she had been a lecturer in law at UCLA Law School and had worked as a grant 
program specialist at the U.S. Department of Justice in the Office on Violence 
Against Women in Washington, D.C. She received her JD, with tribal lawyer 
certificate, from the University of Kansas School of Law and her BA in wom-
en’s studies and philosophy from the University of Kansas. While a law student, 
Deer was employed as assistant director of Douglas County Rape Victims Sur-
vivor Service Incorporated. She serves on advisory boards for numerous anti- 
violence organizations and projects, including the American Bar Association’s 
Commission on Domestic Violence and the National Alliance to End Sexual 
Violence. She is the coauthor of several textbooks, including Structuring Sover-
eignty: Constitutions of Native Nations (2014), Introduction to Tribal Legal Stud-
ies (2010), Tribal Criminal Law and Procedure (2004), and Sharing Our Stories of 
Survival: Native Women Surviving Violence (2008). In 2014, Deer was awarded 
the MacArthur Fellowship for her tireless and important work. Since then she 
has returned to her alma mater, the University of Kansas, where she is professor 
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88  Sarah Deer on Native Women and Sexual Violence

of women’s studies and public policy. Her most recent book is The Beginning and 
End of Rape: Confronting Sexual Violence in Native America (2015).

This interview took place on May 7, 2007.

J. Kēhaulani Kauanui: It’s wonderful to be able to talk to a consultant who worked 
on this report, but also to learn more about your ongoing work in this area 
and the major pathbreaking work you’re doing to bring together questions of 
safety and sovereignty. I’d like to ask you to begin, if you will, by offering us an 
overview of the ever- increasing epidemic of sexual violence committed against 
Native women and girls. Indigenous women researchers have shown that rape 
was once extremely rare in tribal communities. How is it, then, that Native 
women are suffering from sexual violence at such outrageous proportions?

Sarah Deer: Well, I think a number of factors come into play, but I think the 
most obvious one is that colonial projects that from the get- go— from literally 
Columbus on— have viewed Native women as less that human, as rape- able: 
people that are, you know, non- people; people that didn’t matter; people that 
needed to be done away with. Part of that colonial project, Native women have 
consistently, over the last five hundred years, seen very high rates of rape. My 
colleague and co worker Bonnie Clairmont, who is a Ho- Chunk woman and a 
survivor, an advocate in her own right, in her capacity of doing advocacy work 
in Indian Country, many tribal languages don’t even have a word for rape, 
because there wasn’t a need for a word for rape prior to colonization. So, the 
words that are used to describe rape are new words that have become part of a 
language since colonization.

JKK: I think that’s a really important point. Still, we have to deal with the reluc-
tance of people to understand how colonialism is gendered and also sexualized.

SD: Right. You’ll often see in the journals or the history of the European male 
perspective that they talked even about the land here as a woman, as if it was 
theirs for the taking. The Spanish missionaries would talk about the virgin 
land, and you know, the fertile land, and other kinds of very gendered terms 
when examining their “right” to the land and the Manifest Destiny, etc. So it 
has always been very gendered, and a lot of time, history doesn’t really play that 
out. When you look at the scholarly history, many times the gendered analysis 
is left out.

JKK: Yes, and there’s that notion of conquering virgin land in that colonial  
logic.

Now, I’ve read in the Amnesty International report that most of the per-
petrators of rape against Native women are white Americans. Can you please 
explain this phenomenon and how it stems from colonialism, since we are liv-
ing in a settler- colonial society? And why does the authority over most sexual 
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Sarah Deer on Native Women and Sexual Violence  89

assaults in Indian Country fall under the auspices of the federal government? 
Does this differ from other kinds of rapes in the United States? Who deals with 
rape— you know, why is the federal government playing a role here? And also, 
for those who might be asking, how does this issue of whether perpetrators are 
Native or not, what does it matter? What’s the difference? How does it impact 
the issue of who handles the case and the distinct roles of the tribes and states 
and the federal government?

SD: Well, starting with the most recent legal problem that we have in Indian 
Country would be 1978. There was a Supreme Court decision called Oliphant v. 
Suquamish Indian Tribe, and essentially what that Supreme Court did was take 
away from tribal governments the ability to criminally prosecute a non- Indian: 
a person who is not enrolled in a federally recognized tribe cannot be brought 
before a tribal court and prosecuted. So, that has been a deep concern for tribal 
governments since 1978, and there have been a number of strategies that have 
tried to potentially address that and even get a congressional bill that would 
overturn that Supreme Court decision.

But, if you back up even further than that, in 1885 the Congress passed the 
Major Crimes Act, which included a number of felonies that the bill said now 
the federal government is going to step in and prosecute certain felonies that 
happen in Indian Country. Prior to that, even though there were definitely 
efforts to extinguish tribal governments and commit ethnic cleansing and 
genocide, there was still, believe it or not, kind of an understanding that tribes 
had their own judicial systems and could handle things in their own right.

What the Major Crimes Act then did was suggest that tribes were not ca-
pable of handling the jurisprudence of a crime such as rape. It’s very paternal-
istic, the view that we have to turn to the Great White Father to come into our 
community and essentially say, “Okay, this rape was wrong and we’re going to 
prosecute the offender and protect you as your guardians.” And so the problem 
really began then, although there was certainly history behind that, that the 
actual legal deconstruction of tribal justice systems can be linked to the Major 
Crimes Act.

JKK: So, there’s a cross- cutting effect: on the one hand, the federal government 
insists that it will prosecute and handle issues that constitute these major 
crimes, and rape is considered one of them, cross- cut with the fact that tribes 
are prohibited from prosecuting non- Natives, or non- citizens of their tribal 
nations?

SD: Well, that’s a great question. For a while, for a few years there, tribes could 
only prosecute members of their own tribe. Congress did address that in 
the mid- nineties, and so the law now stands that as long as the defendant is 
enrolled in a federally recognized tribe, they can be prosecuted by the tribal 
government, but they don’t have to be from the tribe.
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90  Sarah Deer on Native Women and Sexual Violence

JKK: And now, if the evidence shows that it’s non- Natives— period— who are 
committing the majority of these acts of violence, how do we understand that? 
For those who might not be familiar with reservations, they might be thinking 
that reservations are where only American Indians are living. What is the sort 
of demographic scenario for these three sites that the study focused on— the 
Sioux Reservation, Alaska, and Oklahoma? What is the connection between 
non- Natives and Natives in those sites that will help us understand the racial 
question of perpetration?

SD: Right. Well, largely these statistics are coming out of the Justice Department 
and they’re based on victimization surveys. So the statistics about non- Indian 
offenders are not based in reported crimes. We’re not going to tribal police 
departments and gathering this data; it’s coming from anonymous telephone 
surveys that are conducted by the Census Bureau that call random samples of 
Americans, ask them for their race, if they’ve been the victim of a crime, and if 
so what was the race of the perpetrator. And that’s where most of these num-
bers are coming from. The challenge is that these surveys don’t ask the women 
where these crimes took place.

They’re not differentiating between a crime that happened on a reservation 
and a crime that happened in the city.

There’s a lot of dispute and debate about what these numbers really mean, 
and the ultimate goal that I have is that I think we need research designed 
and led by Native women in Indian Country to get the full picture of what’s 
really happening, because certainly there are reservations that are very remote 
and that have very few non- Native people living there. But the other trend 
that we’re seeing for Native women is in border towns, for towns just off the 
reservation where there may be bars where Native women may go. They’re 
targeted there by a non- Native person who recognizes them— because she’s a 
very vulnerable person who’s probably not going to be believed anyway, and 
perpetrators target her because she’s not somebody that’s going to be believed 
or supported. So that’s one issue.

The other issue that we found is there’s been actually a lot of really detailed 
work done in Anchorage, around the very high rates of rape against Native 
women. And we see the same phenomenon there, in that they actually did a 
crime map of reported rapes in downtown Anchorage and were able to pin-
point that most of the rapes took place in a four- block radius, where it looked 
like— from what we know from the survivors that have been brave enough to 
speak— Native women are targeted when the bars close and offered rides.

And that is where we see the non- Native perpetrators really focusing in and 
finding victims that will not be believed or that will not report.

JKK: So, really, predatory situations here.

SD: Very predatory.
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Sarah Deer on Native Women and Sexual Violence  91

JKK: Sexualized racial profiling.

SD: Exactly.

JKK: And now, in terms of whether the perpetrators are Native, since the sexual 
assault on Indian reservations falls under the auspices of the federal govern-
ment, how does that differ from most rapes in the United States?

SD: Well, you have a group of prosecutors and U.S. attorneys and assistant 
U.S. attorneys who went into that field, not because they wanted to prosecute 
everyday, interpersonal crime but because they wanted to do bank robberies 
and terrorism and white- collar crime and drug trafficking. And the federal 
judicial system has never really been set up to handle things like domestic 
violence or rape. So you have a group of career attorneys who may or may not 
have wanted to take on these kinds of crimes. And, in fact, we hear culturally 
within the Department of Justice, attorneys say, “Oh God, not one of these. 
That’s not why I came here; I wanted to do bank robberies.”

There’s a culture— and I’m not saying every federal prosecutor falls under 
that, because there are certainly exceptions to it, but with the FBI and the 
U.S. Attorney’s Office, they didn’t go into those careers to deal with what they 
consider to be minor Indian issues. They want to do the big ones; they want 
to do the high- profile white- collar- crime cases. So there’s a culture there of 
indifference, of Why do we care? And then, of course, there’s the distance. 
You might be three hundred miles away from where the victim lives, and she 
doesn’t have a telephone. So how do you keep her informed about what her 
case is looking like, and how do you keep her from feeling abandoned by the 
system? It’s very difficult.

JKK: Or educating her about her political and legal rights, too, right? It sounds 
like a culture of indifference and a cowboy culture mentality.

SD: Definitely.

JKK: Now, in terms of the federal government playing a role. For those who 
are not familiar with the federal purview over Indian reservations, I just want 
to remind people that the federal government considers Indian reservations 
federal property. And they assert full rein on those lands. Aren’t rapes generally 
dealt with by the state prosecutors?

SD: Yes. For any other parcel of land— with the exception of, say, national parks 
or something along those lines— rape falls under the purview of a state prose-
cutor, not a federal prosecutor. So, again, that’s why people go into the federal 
U.S. Attorney’s Office; they’re not thinking they’re going to be prosecuting 
crimes like rape; that’s a state issue.

JKK: Now, regarding whether the perpetrators are Native or non- Native. Since 
the 1978 Oliphant case at the U.S. Supreme Court, if the tribes are not allowed 
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92  Sarah Deer on Native Women and Sexual Violence

to prosecute non- Natives, that means that what we’re seeing here is the U.S. 
failing to protect Native women. This is part of the trust obligation of U.S. fed-
eral government, right? The federal government is supposed to protect tribes. 
And if they’re not protecting Indigenous women from non- Natives committing 
acts of violence on their land, and the tribe is prohibited from prosecuting 
those non- Natives, that just seems to be a complete paradox. I mean, to me, 
that is an incredible example of the structural violence that Native women find 
themselves in, in terms of the barriers to seek justice. So, I just want to clarify, 
tribes cannot prosecute a non- Native who commits an act of rape against one 
of their tribal citizens on Native land.

SD: Correct.

JKK: You mentioned something else about the culture of the Department of Jus-
tice and issues around the sort of cultural roots of the criminal justice system in 
the United States. What about the current way that the criminal justice system 
stems from Anglo- American jurisprudence? How is this a limited model in 
terms of adequacy for addressing sexual assault against Native women?

SD: Well, from the roots in English common law, women have long suffered 
problems in getting justice in an Anglo- American, very patriarchal justice sys-
tem. Even until the late seventies, there were still laws on the books at the state 
level that indicated that women usually lie about rape, that it’s very difficult to 
prove a rape, that a woman who had a sexual background of perhaps having 
had sex before marriage or was not a virgin could not be seen as a victim under 
the eyes of the law. So, the Anglo- American judicial construct of rape has never 
been one that is victim- friendly. It is set up and designed to protect white, male 
property owners and their right to have sex with whom they want, and not to 
look at the world through the eyes of a victim.

What’s happened is that many tribes, in an effort to develop their own judi-
cial system and have some independence, have emulated that Anglo- American 
construct. You don’t find that the tribal governments are necessarily doing 
anything very innovative around sexual violence, but are rather just replicating 
what they see at the state level, which is not necessarily the fault of the tribes. I 
mean, a lot of times these laws and these court systems were set up by outsiders 
from Washington, you know, coming from Washington, D.C., instead of the 
tribal courts system. But what they have then is just a mini version of what we 
have at the state and federal level, which has never even helped white women.

JKK: That’s right. And you mentioned the laws in the books through the seven-
ties. Didn’t the majority of states still say there was no such thing as a husband 
raping the woman he’s married to?

SD: I think all fifty states at this point have corrected that marital rape exemp-
tion to some extent. However, there are still states in which a crime of rape 
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Sarah Deer on Native Women and Sexual Violence  93

against a spouse, or ex- spouse, is a lesser felony than a rape against somebody 
whom you’ve not been married to. So, even though there’s no exemption left, 
there’s still the mentality that a woman who has married somebody is then 
forced to provide sexual pleasure to that man for the rest of her life.

JKK: And that gets right to the heart of marriage under a patriarchal system in 
which men consider women their property. Now, what about giving them an 
overview of the legal entanglements concerning jurisdiction over these cas-
es and some of the distinct barriers to reporting the crimes? You mentioned 
earlier that the data was taken through some of these pools. What are the 
distinct barriers in reporting the crimes, and also undergoing forensic exam-
inations? What are these barriers that Native women are facing? Can you give 
us some examples?

SD: Well, I think one of the saddest things we heard when we were doing our 
research with Amnesty is that in many communities, rape has become so 
common and such an everyday occurrence in the community that, in a sense, 
women— young women and teens and girls— don’t know that it’s wrong be-
cause it’s happened to everyone that they know. It’s happened to their mothers 
and their sisters and their friends and their aunties and their grandmothers, 
and nothing was ever done in those cases. So, at some level, there’s no report-
ing, or there’s very low reporting, because there almost is this acceptance that 
this is a rite of passage, that this is expected, that you will be raped in your  
lifetime, probably more than once. And therefore you find that that very  
visceral level of that immediate response is not “Oh, I need to call the police” 
or “I need to go to the doctor” but that this is what everyone told me to expect, 
this is what happens to Native women. That’s one of the saddest things  
we heard.

Beyond that, if a woman does go forward and says, “I want to contact law 
enforcement” or “I want to contact health care,” there’s certainly a lot of barriers 
there. In Alaska it takes two or three days for the state troopers to arrive there 
by air. By that time, you’ve lost a lot of forensic evidence. And even in the lower 
forty- eight, where you don’t have the problem with getting law enforcement 
there within the day, you go to the Indian Health Service and they don’t have 
anyone on staff that understands how to perform a forensic exam to preserve 
evidence of the assault. So you lose. You know, juries today expect that. They 
want that rape kit; they want that DNA. And if you don’t have it, then you’re 
not, you know, very few prosecutors will actually go through with the case. So 
Indian Health Service has really dropped the ball here. They don’t have a na-
tional protocol for forensic exams. For those few women that do come forward 
and say “I want this exam,” it’s not available in most parts of the country.

JKK: I see. And is that largely a financial issue that the government hasn’t made 
a commitment to that as part of its trust obligations?
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94  Sarah Deer on Native Women and Sexual Violence

SD: I think that’s a huge part of it. I think resources in Indian Country are 
always a factor. But, I think beyond that, Indian Health Service has not shown a 
lot of initiative in terms of providing training for their staff on how to perform 
these exams and how to work with the FBI to make sure the evidence is collect-
ed in a timely manner. There are Department of Justice guidelines that came 
out about two or three years ago that provide national guidance and protocol, 
and none of those, as far as I know, none of those guidelines have been imple-
mented at the Indian Health Service.

JKK: Is that right? What kind of mechanism would force their hand there?

SD: About a year and a half ago, maybe two years ago now, the National Con-
gress of American Indians developed a call for Indian Health Service to adopt 
the guidelines of the Justice Department in terms of the forensic exams, and 
they haven’t done so yet. I don’t know what it would take. Maybe bringing 
Congress in and providing a mandate, which hopefully would be also supple-
mented with the funding necessary to provide the training to those health- 
care officials. But most rapes nationwide are never reported— it’s not just 
Native women.

Most women never report their rape to law enforcement, not just Native 
women. So not only do we need to provide that cushion for Indian Health 
Service and for the federal prosecutors to do their thing, and do it right, but we 
also need to make sure that all of those women who don’t report— and that’s 
their right and we should respect that— have support services that are run by 
and for Native women: culturally appropriate healing services that incorporate 
traditional beliefs and sisterhood. That has to be there, because we can’t change 
the culture overnight, and there are women that are still not going to report, 
even if we make changes, because they don’t trust the system. So we need to 
make sure that there are advocacy services, not just mental health services. A 
lot of times people want to say, “Oh, these women need therapy,” but I think 
more so women need to be around their sisters and their communities who 
can help them think through these things and feel safe again, and that to me is 
where the bulk of the resources need to go.

JKK: Advocacy and support without pathologizing women.

SD: Right.

JKK: One of the things that I noticed online at Amnesty is that the report 
itself has some incredible data, and the writing is very clear and concise; it’s 
a very compelling report. But also, there are some amazing photographs— 
snapshots— of changing that culture in terms of community. You get a sense 
of the geography, like the example of women in Alaska being an airplane away 
from any state trooper that’s going to come in. There’s a photo essay, and I also 
noticed there’s a video with interviews of women who have stayed in their com-
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Sarah Deer on Native Women and Sexual Violence  95

munities to help other women survivors. And it was also very moving to hear 
those interviews.

You mentioned the issue of culturally appropriate methods and working 
traditions into systematic approaches. You mentioned also, earlier, the issue 
of tribal governments replicating the dominant model that hasn’t worked 
for anybody. How can we think about these issues in relation to the broader 
undertaking of decolonization? And given the numerous financial and legal 
limitations faced by the tribal court systems, what else needs to change in order 
for tribal governments to position themselves in a way that they need not rely 
on the federal or state system to prosecute these cases? What’s going on with 
perpetrators within tribes, and also do we want to have a call for tribal govern-
ments to prosecute? What is the rub of tribes being dependent on the federal 
government in a certain way that’s set up structurally?

SD: Well, I think each community needs to decide for itself what the appropriate 
response to rape should be in their community, and I would hope that women 
would be at the center of that discussion. I would hope that Native women 
in their own communities could set up community forums, or discussions, 
or healing lodges— or whatever is appropriate for that community— to bring 
people together and say, “No more, we’re not going to tolerate this onslaught 
of sexual violence that has taken over our community. We’re going to start to 
say no to that.” And what that might look like in each individual community is 
going to differ; but I think that ultimately, holding men accountable, whether 
they be Native men or non- Native men, is critical to the future of our nation.

JKK: Yes.

SD: With this level of sexual violence in our communities, I really don’t see 
how we can see a long future. Because without your women, where are your 
mothers? Where are your grandmothers? If you’re devastated by the aftereffects 
of a sexual assault, how are you able to contribute to the culture, if you’re so 
devastated and so hurt by what has happened that you’re not able to contrib-
ute? That’s why those support systems are so critical, to bring women back into 
the community.

In terms of holding men accountable, there are a number of different ideas 
that people have, and some of them are being implemented. They may not be 
obvious to an outsider, and it may not be within the tribal court system, but 
they are being held accountable culturally and spiritually. It’s not necessarily 
appropriate for me, as a lawyer and a writer, to expose or write about some of 
those things, because it’s not my story to tell, but I do hear of those things hap-
pening, of men being held accountable in a way that an Anglo- American legal 
system would never even be able to wrap its head around, things that happen 
spiritually that are appropriate in that particular community. So, I think giving 
women the power to speak and the power to engage at that level is the key to 
holding accountability.
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96  Sarah Deer on Native Women and Sexual Violence

JKK: So re- empowering women and also having a collective response of intoler-
ance to this kind of violence in whatever cultural lines are most appropriate.

SD: Yes.

JKK: And that the solution I’m hearing you say really needs to be conceptual-
ized by Native women, first and foremost, but that everybody is responsible, 
right?

SD: Absolutely. I mean, men definitely have a role to play here in holding their 
brothers accountable and their fathers accountable for their behavior, and as 
long as Native women are at the center of the analysis, there’s a place for every-
one at the table in terms of saying we want our community to be free of this 
sexual violence.

JKK: I’ve read some incredible articles that you’ve written in your professional 
practice and activism. It’s clear that you’ve worked to decolonize rape law and 
are theorizing a Native feminist response that synthesizes both the need for 
safety and a pro- sovereignty approach. I’m hoping you could please delineate 
these issues. What would it mean to decolonize rape law? And what sorts of 
tribal protection orders are there for survivors of sexual assault?

SD: Well, I think first and foremost we need to be able to acknowledge and dis-
sect the problems with Anglo- American rape law— the newer problems based 
in English common rape law— and articulate why this isn’t going to work with 
our community. Because it seems that the first place tribal courts go is to say, 
“Well, how did the state do this, and how can we make our system look kind of 
like that?” And that’s an assimilative kind of ideology, where if we have a court 
that looks like a state court then we’ll be legitimate. So the first thing that has to 
happen is an analysis that that’s not really working for us, or for even the non- 
Native community.

Once you establish that, then you have to rebuild, to determine what our 
rape law is going to look like. One of the mistakes that I see being made is to  
go to the other extreme, is to say, “Well, we’re going to do peacemaking,” or 
“We’re going to do healing circles,” or “We’re going to talk it out,” or “We’re 
going to do mediation.” I think that is just as dangerous, frankly. And that gets 
me into a little bit of trouble with some people who are trying to theorize a 
non- adversarial approach.

I think rape, in and of itself, is an adversarial crime. And it’s a political 
crime against women. And I think you have to respond to it at some level in 
an adversarial way, whether that be in a courtroom or in a sweat lodge or in a 
ceremony. There has to be some level of “This is wrong,” not “We’re going to 
talk it out” or “He had a rough childhood” or “There was alcohol involved so 
we don’t really know what he meant to do,” but really saying, “No, this behavior 
is not acceptable.” And as long as the legal response includes that, I think we’re 
going to see a vast improvement over the Anglo- American legal system.
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Sarah Deer on Native Women and Sexual Violence  97

JKK: So, combining that zero- tolerance policy within an Indigenous framework 
that is culturally appropriate.

SD: Yes.

JKK: And not turning to Anglo- American jurisprudence for the solutions.

SD: Right.

JKK: I’ve heard you speak in public about how, since the federal government  
asserts jurisdiction over major crimes, including rape, a lot of tribal nations 
have relinquished their right to engage in concurrent jurisdiction over sex 
crimes when there is a Native perpetrator. I wonder, are you seeing any kind of 
combination, any kind of best practices or examples within tribal nations that 
are asserting concurrent jurisdiction over sex crimes? Those that are respond-
ing to them through traditional solutions that are not just about “talking it out” 
but who do condemn it and try and restore right relations within that commu-
nity context?

SD: Sure. I don’t hear enough about it, but it is happening. I know that there’s 
certainly communities that are moving this direction that aren’t necessarily 
advertising that fact to the outside world. What I have heard is that there are 
tribes that have enacted banishment laws to remove perpetrators from their 
communities. Zero tolerance is one example: we’re not going to allow sexual 
violence in our community, and if you commit it you are no longer welcome 
here. Another that has been very common throughout the century is to not 
allow people that have a background of sexual violence to hold leadership 
positions in the community. They’re banned from running for office or from 
serving in any kind of capacity as a leader, whether that be as a spiritual leader 
or a political leader. Their history of perpetration against women and children 
is constantly acknowledged, such that that particular individual can’t engage 
at the leadership level. I don’t think that’s enough, personally. I think that’s a 
start, but I think that more needs to be done in terms of saying that this type of 
behavior cannot continue.

JKK: Right. And in the urban context, you’re in St. Paul, Minnesota. Are you 
working with Native women in that area?

SD: I’ve lived here for about a year and a half, and I used to travel a lot, so 
I haven’t really set up my homestead here in terms of working with Native 
women. But St. Paul and Minneapolis have a long history of Native women’s 
activism, and I’m slowly starting to learn who the players are, and I have met 
some of the women who have been working in this area for many, many years.

One of the issues that recently arose with a community of women that I 
was talking to is the issue of trafficking of Native women into the Twin Cities, 
prostituting women from the reservations. What we’re hearing anecdotally is 
that there is a drug issue on a reservation. Say if a woman has a meth habit and 
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she’s unable to pay her debt; her meth dealer will bring her to the Twin Cities, 
put her on the street, and tell her to pay that debt off with her body. That’s one 
of the little- known issues that we’re trying to learn more about and raise aware-
ness about. It’s not just the Twin Cities. It’s happening in other communities 
around the nation as well.

JKK: Thank you for bringing that to our attention. I had no idea about that. I 
don’t know why I should be surprised, but that’s chilling to hear.

I remember right before the Amnesty International USA report was re-
leased, the BBC in England did an exposé on the U.S.’s failure to protect Indig-
enous women from sexual violence. I wanted to ask you if you could speak sort 
of to the international attention, and what you think the ripple effect will be 
for this report. What can we anticipate, or what should we activate around, in 
terms of bringing this issue to the attention for the entire American populace?

SD: One of the things that I’ve mentioned is that the report is groundbreaking 
on many levels, but for Native women it’s really not something new. We knew 
this; we already knew most of the information that’s in the report. So, it really 
was an effort to bring in our non- Native allies to the work and to raise aware-
ness about the plight of Native women in the United States.

I think the reason it’s receiving so much attention abroad, at least from what 
I can tell, is again because the United States is held up as this bastion of free-
dom and democracy, and we have to model ourselves after the freedom that 
the USA provides. It’s shocking to people who don’t know what happens on 
reservations what it’s like for a Native woman to be a sexual assault victim in 
the United States. So there’s that level of raising awareness around non- Natives.

I think, in particular, what I’m actually interested in is just solid resources. 
If people in Western Europe are moved by the story, help us. Send us money. I 
know that’s not the only answer, but what happened out of the NPR— National 
Public Radio ran a piece last week about a shelter in South Dakota that was 
ready to close its doors, and within a few days the NPR listeners had rallied 
around this shelter and had raised several thousand dollars to help keep those 
shelter doors open. And I do think that that’s important. I think that if the gov-
ernment can’t fund us, then we’re going to have to find alternate ways to fund 
our programs, and so awareness like this report provides is one door that we 
can open to see more resources come in.

I have a lot to learn yet about the international human rights movement and 
how it can come into play. I’ve focused my work domestically, about what can 
happen internally within tribal nations and within the United States. But with 
Amnesty International coming in, there will be more dialogue about human 
rights analysis and about how that, in particular, might be one part of the solu-
tion to what we face on the reservations and in the villages.
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Second Interview

I was fortunate to be able to bring Sarah Deer back to the program in 2013, six 
years after our first conversation. What prompted my second invitation was the 
Violence Against Women Act, also referred to as VAWA. Deer is known for her 
testimony supporting the 2010 passage of the Tribal Law and Order Act and for 
her instrumental role in the reauthorization of VAWA, which was signed into 
law by President Obama on March 7, 2013. This interview was given prior to 
that passage, but soon after the Senate passed its version of the bill, on February 
12, 2013, authorizing $659 million over five years for various programs targeting 
domestic violence, including new protections for LGBT and Native American 
victims of domestic violence and gives more attention to sexual assault preven-
tion. One of the biggest obstacles to getting VAWA through Congress was a pro-
vision that grants new authority to tribal governments to prosecute domestic 
abusers. Currently, tribal courts have no authority over non-Natives who do-
mestically abuse Native American women on tribal lands. The Senate VAWA bill 
included a provision granting tribal courts the authority to prosecute in those 
cases, but many House Republicans opposed the provision and argued that trib-
al courts would not uphold the constitutional rights of non-Natives charged with 
sexual violence.

This interview took place on February 22, 2013.

J. Kēhaulani Kauanui: I was just reviewing my audio archive and noticed that it was 
May 2007 when you were last on Indigenous Politics, and that’s when you were 
speaking about the newly released report from Amnesty International USA ti-
tled “Maze of Injustice: The Failure to Protect Indigenous Women from Sexual 
Violence in the USA,” which relates to this issue that I want to talk to you about 
today.

Sarah Deer: Yes.

JKK: I want to ask you if you could start by letting us know a bit about your 
background, personal and professional, and also how you came to do this 
work. And if you could speak at some point about the trajectory from that 
Amnesty International report to the recent Senate bill passage of the Violence 
Against Women Act.

SD: Sure. Well, I’m a citizen of the Muscogee Creek Nation of Oklahoma, and I 
was actually raised in Wichita, Kansas. I was raised as an urban Indian, and my 
identity really stemmed from the community there in Wichita. I began working 
as a rape crisis counselor back in 1993. I was twenty years old, and I did direct 
advocacy for Native women in Lawrence, Kansas, where I was a student. And 
most of the women that I worked with had some connection to Haskell Indian 
Nations University, so they were Native students or Native faculty. And some 
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of them had been assaulted on campus, but many had been assaulted on their 
homelands and had come to Haskell to get an education, and the stress and 
the uncertainty of being in a new place sometimes led them to call the rape 
crisis line.

That really informed what I wanted to do with the rest of my life. I wanted 
to be part of helping Native women recover from sexual assault and build a life 
for themselves. I was led to go to law school. I thought at the time that I would 
prosecute sex crimes, and that was sort of my goal when I entered law school, 
but I went in a different direction and started thinking more about policy and 
how federal law really impedes the ability of Native women to find justice. So, 
I ended up going into more of a policy direction with my work, and I’m a law 
professor now, but that’s a relatively new development in my life. And when I 
began teaching, what was important to me was that I would be able to continue 
to research, write, and advocate for Native women, and fortunately, I’m in a 
place where I can do that.

JKK: Right, excellent. I want to acknowledge that you’ve just recently been 
named chair of a U.S. Department of Justice Federal Advisory Committee 
designed to develop a protocol for responding to sexual assault in tribal com-
munities. Could you speak to your new role and how you are working with the 
Obama administration on these issues?

SD: Sure. I was asked by Eric Holder to chair this committee, and we are tasked 
with trying to untangle the web of jurisdiction for Native women living in 
Indian Country. And what that means is that, unlike any other place in the 
United States, Native women have to navigate a system that involves at least 
three separate federal agencies in order to find justice for rape. We have the 
Department of Health and Human Services, which houses the Indian Health 
Service. We have the Department of the Interior, which houses tribal police as 
well as some tribal prosecutors. And then we have the Department of Justice, 
with the FBI and the U.S. Attorney’s Offices.

When those three agencies don’t work together, what happens is that Native 
women who report a sexual assault are left basically to bring the pieces of their 
lives back together on their own. So the task force that I’m chairing is designed 
to try to ensure a constant stream of communication among and between those 
federal agencies, so that they’re being consistent. One of the things that I’ve 
heard and that advocates have told me is those three federal agencies some-
times even issue conflicting policies. The task force is designed to try to sort 
that out and make sure all the federal agencies are working from one set of 
protocols. It’s going to be an interesting couple of years as we try to do that.

JKK: I’ll get back to that, because I want to get into some of those contradic-
tions and issues around jurisdiction and coordination and the interface with 
the federal government. Just for a quick summary of what happened with the 
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Senate passage of the Violence Against Women Act on February 12. This was a 
78- to- 22 vote in the Senate?

SD: Yes.

JKK: Could you give us a sense of the history of the law? It’s my understanding 
that it passed in 1994 and that 2012 was the first time it was not authorized.

SD: The Violence Against Women Act, as you said, was passed originally 
in 1994 as a strong bipartisan piece of legislation. In fact, it was called the 
Biden- Hatch Bill, if you can believe that, and Hatch has since abandoned the 
Violence Against Women Act for reasons I’ll talk about. What happens is that 
the act needs to be reauthorized every five years, and that is to keep the  
budget available, the line item to actually appropriate money for this bill. So 
the five- year reauthorization has been a constant, and we have now a situation 
where the law has expired, because it expired back in 2011. If the VAWA is  
not reauthorized, then none of the funding programs are stable. In other  
words, Congress could decide not to fund all the programs available under 
VAWA.

What has happened is that each time the act is reauthorized, Congress 
checks in with the experts, the people who are working directly with victims 
across the United States, and asks what is missing. What pieces of this prob-
lem are still prevalent because of some sort of legal issue? And can we address 
that in Congress? In 2012 they identified three key categories of women in the 
United States who still can’t find justice on a regular basis. Those include LGBT 
women and trans men, and immigrant women who do not have a documented 
status in the United States, and Native American women, because of the juris-
dictional tangles at the tribal level. So when the Senate drafted the 2012 reau-
thorization, they included special provisions that would address these gaps, 
and because these three categories of women are politically problematic for 
Republicans, they actually put a stop to the bill. It did pass the Senate in April 
2012, with a vote of sixty- eight in favor, but the House never brought the issue 
to a vote. And the reason was largely based in these concerns about special 
provisions for these women, that again, the Republican Party is not known to 
embrace these three categories of women. So they refused to put it to a vote at 
the end of the year.

JKK: I see. Now, as I understand it, the Senate bill that passed on February 12, 
2013, does have provisions for services for women without regard for sexual 
orientation or immigrant status, right? So that made it in this time. And then 
there is the question around jurisdiction and authority for crimes committed 
against American Indian women on reservation.

SD: Yes, all three of those categories are included in the current 2013 Senate bill, 
which passed on February 12.
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JKK: So then the question will be what happens when it gets to the Republican- 
led House?

SD: Correct.

JKK: And will they block it again?

SD: Right.

JKK: I see. Now, we know that lesbian, gay, bisexual, and trans— as a grouping— 
and American Indian women are not mutually exclusive categories, but I want 
to zone in and ask you to speak to this question of jurisdiction and authority 
for crimes committed on reservations around issues of governance and sov-
ereignty. Some might know about reservations, but some people might not 
realize that reservations are part of Indian Country, which is a different legal 
terrain. The way that I think about this legislation is that it crosses the inter-
section between civil rights, including equal protection under the law, and 
sovereignty rights, the right to tribal authority to pursue these cases. Could you 
unpack some of this?

SD: The problem right now for tribal governments— and it’s important to note 
that tribal governments preexist the United States Constitution by, you know, 
ten or eleven thousand years, depending on your perspective— the problem has 
been that in the last century both the Supreme Court and the federal govern-
ment have started to impose restrictions on the kinds of things tribal gov-
ernments can do. There are law review articles full of the various restrictions 
that Congress has imposed on tribes, but the one that’s most relevant for the 
Violence Against Women Act discussion actually comes from the U.S. Supreme 
Court. In 1978 the U.S. Supreme Court issued a ruling that basically said that 
tribes cannot prosecute non- Indians. Prior to that time, tribal governments had 
been exercising criminal jurisdiction over anyone who came into their com-
munity and committed crime. There were other kinds of restrictions put on 
the tribe, but by and large, tribes had the authority and exercised the authority 
against anyone, regardless of who they were, what color their skin was, what 
race they were. The Supreme Court put a stop to that, and until Congress issues 
a correction to that decision, tribes have their hands tied if the perpetrator of a 
crime is non- Indian. There’s nothing that the tribe can do; they have to depend 
on either the federal government or the state government to prosecute that 
crime, and many times they just don’t.

If we’re going to restore jurisdiction to the tribal governments, which is 
what we’re trying to do with the Violence Against Women Act, one of the 
concerns that’s been raised is whether defendants in these tribal courts will be 
given the rights that they are allowed in federal and state courts. It’s interesting 
that that’s the question being raised by the Republicans, because right now, 
tribal people are prosecuted by tribal governments, and no one seems to be 
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concerned about their civil rights. The concern is when we want to prosecute 
non- Indians. All of a sudden the Republicans have become these civil liber-
tarians who are concerned about the abuse of power, which is sort of ironic. 
But that’s really what the objection is: Can we trust tribal governments to 
ensure that people are given due process in tribal courts? And that’s what we’re 
up against.

JKK: Well, when I was saying it’s at the intersection of civil rights and sovereign-
ty rights, I meant the civil rights for Native women.

SD: Oh, well, obviously that’s not even part of the discussion for many of the 
Republicans. Their focus has been solely on the perpetrators.

JKK: And now, how does that 1978 ruling at the U.S. Supreme Court interface 
with or draw on the Major Crimes Act?

SD: Well, the Major Crimes Act was the first piece of federal legislation that al-
lowed or imposed federal authority in Indian Country. And that’s why, in many 
reservations, the crime is actually investigated by the FBI. And the FBI is really 
not in the business of looking at violent, interpersonal crime— they’re trying 
to take on, you know, Enron and terrorists and drug traffickers. So, Indian 
Country is the only place where the Federal Bureau of Investigation would 
be coming in and actually investigating a crime that happened, which would 
include rape.

I outlined some specific types of crimes that the federal government would 
have authority over, and they’re really the felonies, any violent crime where the 
punishment would be a year or more incarceration. But what happened when 
that law was passed is even though it didn’t divest tribal governments of their 
inherent authority to prosecute crimes, the federal government sent a message 
to tribal governments for about one hundred years that they have exclusive 
authority, that they are the only ones that can prosecute murder, rape, kidnap-
ping, sex abuse, and the tribes are divested of the jurisdiction. That actually 
isn’t what the legislation says. In the last thirty years or so, tribes have started to 
prosecute crimes like homicide and rape, so they share that power, the concur-
rent authority that the tribe can prosecute a crime and the federal government 
can prosecute a crime. But after 1978 only the federal government can prose-
cute a crime committed by a non- Indian.

JKK: And now, is it any non- Indian, or could it even be an Indian who’s not 
enrolled on the reservation where the crime is committed?

SD: It’s interesting. There was some back- and- forth between Congress and the 
Court, starting in the 1990s, but as of a few years ago the Court clarified that 
tribes do have criminal jurisdiction over any Indian; they don’t have to be from 
that reservation. The circuits are a little split on the question of whether the 
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person has to be enrolled somewhere. Typically, what we tell prosecutors when 
we train them on this issue is that the person should be recognized as an Indian 
by their community. Even if they’re not enrolled, the federal government may 
still have the jurisdiction in that case.

JKK: So if it really is about any non- Indians or any Indians, this really is a racial 
distinction then, isn’t it? Not just a governmental or Indigenous distinction.

SD: It is. And it’s a very frustrating distinction as well. For instance, my spouse 
is non- Indian. If we were to travel together to the Navajo reservation, I could 
commit a crime there and be penalized by the tribe and prosecuted by the 
tribe, and my husband, who would commit the same crime, would be immune 
from tribal prosecution. And the interesting thing is that neither one of us is 
Navajo. Politically, we don’t have any connection with that tribe, but I could be 
prosecuted and he couldn’t, and that presents some really interesting questions 
when it comes to whether tribes are a racial classification or a political entity.

JKK: Right. And it also shows the contradictions inherent in the settler- colonial 
world that we live in, because now you’ve got Indigenous women not only have 
to appeal to federal protection, which often seems to be a contradiction in 
terms, but also do so on the basis of racial equality, which has often been used 
in the past to undercut tribal sovereignty.

SD: Exactly.

JKK: Speaking to the settler- colonial question. I wanted to know if you could 
speak to the colonial roots of sexual violence committed against Indigenous 
women. I’m thinking about the Republican backlash against these categories— 
against immigrant women, against LGBT subjects, and against American 
Indian women— and I don’t want to frame those as though they’re all mutually 
exclusive. But you can see this question of homophobia, biphobia, transphobia, 
xenophobia as coming from a nativist perspective— that is, a white settler sort 
of backlash— and yet it’s the colonial roots of sexual violence that are operating 
in the first place.

SD: Absolutely. When you talk to tribal elders, and you talk to people that are 
really well versed in the tribal traditional law, rape was so rare that in some 
languages there wasn’t even a word to describe that kind of crime, because they 
didn’t need it. The tribal governments have been dealing with women’s equality 
and with homophobia as being contrary to tribal traditions, so it’s interesting 
that the Republican opposition is to three categories of women that have been 
impacted the most by colonial rule.

JKK: That’s right. Also, just speaking to the American Indian women in this 
equation, due to the fact that these crimes are committed in vast dispropor-
tional skew in terms of non- Indian men, there seems to be a predatory nature 
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to these crimes. I think of rape and all forms of sexual violence as predatory, 
but what do we make of the fact that so much of this is being perpetrated by 
non- Native men against Native women?

SD: I’m really glad you asked that. One of the challenges that we’ve had in ad-
dressing the jurisdictional problem is a seeming inability to accept the statisti-
cal data that’s been consistently coming out since the mid- 1990s. And that data 
is telling us that most Native women who are raped are raped by a non- Indian. 
That data comes from victimization surveys, unlike data collected from report-
ed crimes. So this is really what’s going on, and the data has been consistent for 
over fifteen years.

It’s really unusual in American criminology to see interracial sexual assault 
statistics, and some of that has to do with gentrification and where people 
live and who they are around, but most crime in America is intraracial. So a 
perpetrator is more likely to attack someone of his own race. The only excep-
tion to that is Native women, and Native women— almost 80 percent, anywhere 
between 60 and 80 percent of Native women— report that their perpetrator was 
non- Indian. That’s outrageous when you compare it to the interracial statistics 
for all other groups. So, something is going on. Something is either giving these 
perpetrators permission to target Native women or there’s something about 
Native women that attracts perpetrators. And that piece of the puzzle is going 
to be critical if we’re going to move this legislation forward in the House.

JKK: As I mentioned earlier, the complications of even relying on federal law 
have been the problem in many ways in the past. I know that you’ve done a lot 
of work on restorative justice, and I wanted to ask if you could speak from the 
Native feminist critiques that you’ve lodged regarding the legal remedies, but 
also that you’ve theorized the limits to restorative justice. And what I’m getting 
at here is that many times I’m trying to look outside the state, outside of the 
settler- colonial state, for the source of the remedy. And there have been cri-
tiques from radical women of color, for example, around the Violence Against 
Women Act by talking about some of those frameworks and their limitations. 
In closing, I want to ask if you would speak to some of those feminist critiques, 
but also what you have found to be sort of some of the limits of restorative jus-
tice in relation to the particularity of Native women’s issues having to do with 
these jurisdictional quandaries.

SD: Absolutely. The federal criminal justice system is not going to be the savior 
of Native women. In fact, the federal criminal justice system is largely respon-
sible for the high rates of crime in Indian Country. So, when I go to Congress 
seeking the remedy in the Violence Against Women Act, part of my underlying 
goal is that we need the federal government out of our business. We need the 
federal government to not police our communities, because they don’t do it 
well and they end up harming and throwing away a great number of our men. 
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So the Violence Against Women Act does, in other contexts, present some real 
quandaries for radical feminists of color, because it reinforces or celebrates the 
criminal justice response to crime. We have to be very cautious of what the 
Violence Against Women Act does.

The piece that I’m most interested in actually would, in the long term, get 
the federal government out of the business of prosecuting crime in Indian 
Country and put it back in the hands of tribal officials of the sovereign gov-
ernments that exist in the United States. And what does that mean? Let’s say 
the federal government got completely out of the business of policing Indi-
an Country tomorrow— that’s not going to happen, but let’s assume that for 
a moment. What would tribes be able to do with some of these very violent 
offenders, men who are serial rapists or molested a hundred or so children in 
some of the boarding schools— BIA employees, in some cases, in the 1980s? 
What would the tribe do if there was no other entity taking action? That’s a 
difficult question, because a lot of our ability to govern ourselves has been dam-
aged over the course of the last couple hundred years. And, in addition, a lot 
of these crimes would not have been committed prior to the colonial intrusion 
into our lives.

We’re left to wonder, how can a tribe respond to something like a violent—  
I should clarify that all rape is violent, whether there is physical force, or coer-
cion, or a drug-  or alcohol- induced sexual assault— what can the tribe do? And 
we’re really struggling with this question. We don’t want to replicate the system 
that has been imposed on us, because it hasn’t worked well. The challenge is, 
how do we hold people accountable under tribal law, or tribal tradition, with-
out replicating Western law and order? The thing that concerns me when we 
talk about responding to sexual assault using traditional tribal law is that there’s 
a tendency to want to implement a sort of mediation answer. I think Robert 
Yazzie, who is a Navajo Nation chief justice, called it a “horizontal justice” in-
stead of vertical justice. The thing that concerns me about that is: are we really 
prioritizing safety? Because many of the people who commit these kinds of 
crimes are master manipulators. And whether the system is a Western law- and- 
order system or it’s a traditional mediation- based horizontal system, they will 
use that system to torment victims. So, as we begin to rebuild a tribal response 
to sexual assault, we have to be really mindful of that, and safety has to be a 
priority. If a woman is not safe, either emotionally or physically, it’s going to be 
difficult for her to participate in this system that’s going to hold her perpetrator 
accountable. As we start to revisit how tribes will do this and how tribes can do 
this— and many tribes are— we have to prioritize safety.

JKK: I agree. Thank you so much for laying that out, I really appreciate it. Any 
closing thoughts?

SD: I’m really hopeful. I’m hopeful that the tribal provisions in the Violence 
Against Women Act will pass the House sometime this spring, and the reason 
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I’m hopeful is because I think more and more Native women are speaking out, 
and our stories are being heard. And that’s really critical. We have to educate 
Congress so that they understand the issues, and ultimately the long- range 
vision for this whole process is that tribal communities will have full control 
over how crimes like this are treated in tribal communities. And it, unfortu-
nately, has to happen piecemeal, has to happen one Congress at a time. But I’m 
committed to it because I believe that tribal governments can respond to these 
crimes on their own terms, and I think Native women are going to lead that 
effort. So that keeps me hopeful.
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