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I. STATEMENT OF THE CASE 
 
A. Nature of the Case and Relief Sought 
 
 This appeal seeks review of a general judgment dismissing Plaintiffs’ 

amended complaint for declaratory and injunctive relief brought under the 

Uniform Declaratory Judgment Act, ORS 28.010 to 28.140.  Plaintiffs Olivia 

and Lisa Chernaik and Kelsey and Cathy Juliana brought suit to uphold their 

rights, as beneficiaries under the public trust doctrine to the use of Oregon’s 

public resources.  Those inalienable rights are threatened with irreversible harm 

as a result of climate change and ocean acidification, due to dangerous levels of 

greenhouse gas emissions, and the predicted adverse impacts on Oregon’s 

natural resources.  Plaintiffs seek a declaration that certain natural resources, 

including waters of the state, wildlife, and the atmosphere, are public trust 

resources.  Plaintiffs also seek a declaration that Governor Brown and the State 

of Oregon as trustees have failed to uphold the fiduciary obligations under the 

trust by failing to take action to achieve necessary reductions in emissions of 

greenhouse gasses within the State in order to prevent, and remedy the existing, 

substantial impairment of public trust resources.  

This is the second time that this case has come before the Court of 

Appeals.  In 2014, this Court reversed the circuit court’s judgment dismissing 

the case for lack of subject matter jurisdiction.  See Chernaik v. Kitzhaber, 263 
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Or App 463 (2014) (“Chernaik I”).  Plaintiffs now seek review of the circuit 

court’s ruling on the merits. 

B. Nature of the Judgment 
 
 Plaintiffs appeal the judgment entered by the trial court on June 23, 2015, 

granting Defendants’ motion for summary judgment and denying Plaintiffs’ 

motion for partial summary judgment for declaratory relief.  

C. Basis for Appellate Jurisdiction  
 
 The judgment is subject to appeal pursuant to ORS 19.205, ORS 19.270, 

and ORS 28.070. 

D. Date of Judgment and Notice of Appeal  
 
 The judgment was entered on June 23, 2015. Plaintiffs filed and served 

the notice of appeal on July 7, 2015. 

E.  Questions Presented on Appeal  
 
 1. In ruling on the cross motions for summary judgment under ORCP 

47, the trial court stated that it “makes no comment at this juncture about the 

actual facts” relating to climate change.  It based this statement on its holding 

that facts related to climate change are “legislative facts” and thus the “parties 

are not entitled as a matter of right to present evidence to demonstrate those 

facts.”   

Did the trial court err as a matter of law in denying Plaintiffs’ motion for 

partial summary judgment and granting Defendants’ motion for summary 
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judgment without determining based on the pleadings, affidavits, and 

admissions on file whether there is a genuine issue as to any material fact 

relating to climate change and the impacts on Oregon’s public trust resources? 

 2. Did the trial court err by ruling the scope of the public trust 

doctrine does not encompass waters of the State, wildlife, and the atmosphere? 

 3. Did the trial court err by ruling the State of Oregon as trustee has 

no affirmative fiduciary obligation under the public trust doctrine to prevent 

substantial impairment of public trust resources? 

 4. Did the trial court err by ruling the State upheld its fiduciary 

obligations under the public trust doctrine despite the State’s admission that it is 

falling far behind its own non-binding targets for greenhouse gas reductions?  

 5. Did the trial court err as a matter of law and contrary to Chernaik I 

when it ruled prematurely that Plaintiffs’ hypothetical future requests for 

injunctive relief, which had not yet been presented to the trial court, violate the 

separation-of-powers doctrine?    

F. Summary of the Argument  
 

This case now returns to the Court of Appeals for a second time, and 

these youth plaintiffs continue to call on the judicial branch of government 

protect their legal rights and to hold the executive and political branches 

accountable for failing to take meaningful action on climate change.  These 

youth seek to enforce their rights under the public trust doctrine as beneficiaries 
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of an inalienable trust that imposes fiduciary obligations on the State of Oregon 

to prevent substantial impairment of public resources essential to the survival of 

humankind, including water, wildlife, submerged lands, and the atmosphere 

itself.  In the absence of judicially-imposed checks and balances, the youth of 

today, including these plaintiffs, and future generations of Oregonians will 

suffer disastrous consequences as a result of severe droughts, dwindling water 

supplies, rising sea levels, ocean acidification, unnaturally frequent and intense 

wildfires, and increased rates of disease and adverse impacts on human health.  

In the court below, youth plaintiffs were supported by the foremost 

experts in the world on the impending threats facing the State of Oregon as a 

result of catastrophic climate change and presented an extensive factual and 

scientific record that was wholly ignored by the trial judge.  Those experts 

include Dr. Phil Mote, the Director of the Oregon Climate Change Research 

Institute at Oregon State University,1 as well as Dr. James Hansen, Director of 

the Climate Science, Awareness and Solutions Program at Columbia 

University’s Earth Institute and past Director of the NASA Goddard Institute 

for Space Studies.   

In denying Plaintiffs’ motion for summary judgment and granting 

Defendants’ motion, the trial court committed the following errors of law:   

                                                
1 The Oregon Legislature created OCCRI in 2007.  See HB 3543 (2007); Chernaik I, 

263 Or App at 467.  
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1. The trial court committed legal error by treating all facts relating to 

climate change as “legislative facts” as opposed to “adjudicative facts.”  As a 

result, the trial court ignored entirely the vast factual and scientific record 

developed by the Plaintiffs and failed to apply the appropriate standard of 

review under ORCP 47.  

2. The trial court committed legal error in holding that submerged 

and submersible lands subject to the equal footing doctrine are the only natural 

resources encompassed by the public trust doctrine in Oregon.  The trial court 

ignored decades of Oregon case law, State statutes, and State regulations in 

declaring that waters of the state and fish and wildlife are not public trust 

resources, and the trial court similarly erred in failing to recognize the 

atmosphere as a public trust resource.   

3. The trial court committed legal error in holding that the State as 

trustee does not have any affirmative fiduciary obligations owed to the 

beneficiaries of the trust.  The trial court instead held that the public trust 

doctrine serves only as a restriction on the State’s ability to alienate real 

property.  To deny a fiduciary obligation is to ignore the very nature of a trust 

and to eviscerate the purposes of the trust and the rights of the beneficiaries. 

4. As a result of these errors, the trial court failed to reach the 

question of whether the State has upheld its fiduciary obligation to prevent the 

substantial impairment of public trust resources.  Because the State’s non-
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binding greenhouse gas reduction targets are inadequate to fulfill the State’s 

fiduciary obligations, and the State admits it is not on track to meet these 

ineffective targets, Plaintiffs are entitled to a declaration of law that the State 

has violated its duties as trustee, which are owed to these youth beneficiaries.      

5. The trial court committed its final legal error – and ignored this 

Court’s holding in Chernaik I – by reaching out to issue an advisory opinion on 

the issue of injunctive relief and separation-of-powers before Plaintiffs 

presented to the Court a petition for supplemental relief under ORS 28.080. 

Plaintiffs respectfully request that the Court of Appeals reverse the trial 

court on each of these legal issues and remand with instructions to grant 

Plaintiffs’ motion for partial summary judgment, to deny Defendants’ motion 

for summary judgment, and to conduct further proceedings consistent with the 

Court’s order.     

G. Statement of Facts  
 

1. Procedural History 

On May 4, 2011, Plaintiffs filed their amended complaint in Lane County 

Circuit Court seeking declaratory relief under ORS Chapter 28.  ER 1. Plaintiffs 

seek a declaration that Governor Brown and the State of Oregon have a 

fiduciary obligation under the public trust doctrine to prevent the substantial 

impairment of public trust assets, including waters of the State, submerged and 

submersible lands, fish and wildlife, and the atmosphere.  ER 3.  Plaintiffs also 
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seek a declaration that Defendants have breached their fiduciary obligation by 

failing to regulate and reduce carbon dioxide emissions in the State of Oregon 

sufficiently to prevent the substantial impairment of Oregon’s public trust 

resources.  ER 3.  

On October 18, 2011, the State moved to dismiss the amended complaint 

under ORCP 21A(1) for lack of subject matter jurisdiction.  In seeking to 

dismiss the amended complaint, the State stipulated that it would not challenge 

the scope or applicability of the public trust doctrine in its Rule 21 motion.  See 

Chernaik I, 263 Or App at 469.  The trial court granted the motion to dismiss, 

and Plaintiffs appealed. 

On January 16, 2014, the Court of Appeals reversed.  This Court held 

that: 

“plaintiffs are entitled to a judicial declaration of whether, as they 
allege, the atmosphere ‘is a trust resource’ that ‘the State of 
Oregon, as a trustee, has a fiduciary obligation to protect * * * 
from the impact of climate change,’ and whether the other natural 
resources identified in plaintiffs’ complaint also ‘are trust 
resources’ that the state has a fiduciary obligation to protect.  The 
answers to those questions will necessarily inform the court’s 
determination whether plaintiffs are entitled to any of the other 
relief that they request.” 
 

Id. at 480.   
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 On January 9, 2015, Plaintiffs filed a motion for partial summary 

judgment for declaratory relief,2 and Defendants filed a motion for summary 

judgment.  On April 7, 2015, the trial court heard oral argument on the cross 

motions.  On May 11, 2015, the trial court issued its opinion and order denying 

Plaintiffs’ motion and granting Defendants’ motion.  ER 4-22.       

2. Plaintiffs and Defendants Agree on All Material Facts Relating to 
the Causes of Climate Change and the Impacts on Oregon’s 
Natural Resources.  

 
The amended complaint lays out in great detail allegations of fact relating 

to the causes of climate change and the impacts on Oregon’s natural resources.  

On September 29, 2014, the State filed its answer to the amended complaint and 

admitted virtually all of the material facts as to these two issues.   

In particular, the State concedes “that anthropogenic greenhouse gas 

emissions have caused, and are causing, global climate change.”  ER 30.   

Defendants further admit that global climate change is causing, and 
is likely to continue to cause, significant adverse effects such as 
disruption of natural ecosystems, displacement or disappearance of 
some animal species, increases in the frequency and intensity of 
storm events and other extreme weather events, increases in the 
frequency and severity of droughts in some areas, warmer and 
more frequent periods of intense heat, rising sea levels, decreased 
agricultural productivity in some areas, seal level rise and coastal 
erosion.   

 
Id.   

                                                
2 The four specific declarations of law sought by Plaintiffs are set forth on first page 

of their motion.  ER 23.  
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The State also agrees that: 

• “global climate change poses risks to the health of all Oregonians.”  
ER 32. 

  
• “the impact in Oregon of human-caused global climate change have 

been predicted to be severe if global carbon dioxide emissions are not 
curtailed.”  ER 32. 
 

• if “the atmosphere passes certain thresholds or tipping points of 
energy imbalance and planetary heating, the existing climatic 
conditions that exist today cannot be restored.”  ER 31.  
 

• “a further increase of average annual temperatures of 2º C (3.6º F) 
above current levels would cause severe, widespread and irreversible 
impacts.”  ER 31. 

 
• “there is still time to curb and reduce carbon dioxide emissions to 

avoid irrevocable changes to the atmosphere,” ER 31 . and  
 

• a failure to take appropriate action may result in “the collapse of the 
earth’s natural systems leaving a planet that is largely unfit for human 
life.”  ER 31. 

 
3. Defendants do not Dispute Plaintiffs’ Evidence on the Level of 

Reductions in Greenhouse Gas Emissions That are Necessary to 
Avoid the Most Severe Effects to Oregon’s Natural Resources. 

 
Plaintiffs’ amended complaint sets forth detailed allegations on the steps 

needed to avoid the most catastrophic effects of climate change.  At the time 

Plaintiffs filed the amended complaint, atmospheric carbon dioxide 

concentrations were at least 390 parts per million (ppm).  ER 2. Based on the 

best available science, Plaintiffs allege that those concentrations must be 

reduced to no more than 350 ppm by the end of the century.  Id. ¶¶ 26-27.  In 

order to achieve these levels, emissions “must begin to decline at a global 
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average of at least 6 percent per year, beginning in 2013, through 2050.”  Id. ¶ 

27.   

Plaintiffs also submitted the expert declaration of Dr. Hansen, who 

describes a “glide path” of greenhouse gas reductions based on his most recent 

scientific work.  ER 47. His prescription is “both technically and economically 

feasible, while sufficiently rigorous to constrain the period of ‘carbon 

overshoot’ and avoid calamitous consequences (greatly accelerating warming, 

ecosystem collapse, and widespread species extermination).”  Id. ¶ 62.  By 

reducing emissions by approximately 6 percent per year combined with 

improved agricultural and forestry practices, the atmosphere could be restored 

to approximately 350 ppm carbon dioxide concentrations within this century.  

Id. at ¶¶ 62-63.   

The State has not disputed Plaintiffs’ allegations that 350 ppm is the 

maximum safe concentration of carbon dioxide in the atmosphere.  ER 31. The 

State instead alleged that it was “without knowledge or information sufficient to 

form a belief” as to the necessary concentrations of carbon dioxide in the 

atmosphere.  Id.  Yet nowhere does the State argue or present evidence that 350 

ppm is not the safe level and the State does not refute Plaintiffs’ expert 

declarations on this issue. 
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4. In 2007, the Legislature Set Non-Binding Targets for Reductions in 
Greenhouse Gases, and the State Admits it Has Fallen Far Behind 
These Inadequate Targets. 

 
In 2007, the Oregon Legislature enacted the Global Warming Statute, 

(HB 3543 codified, in part, as ORS 468A.200-.260), in response to a report 

from the Governor’s Advisory Group on Global Warming that called for 

“immediate and significant action to address global warming and to begin to 

prepare for the affects of global warming.”  ORS 468A.200(1).  The legislature 

set non-binding targets for reductions in greenhouse gases: 

• by 2010, arrest and begin to reduce Oregon’s greenhouse gas 

emissions; 

• by 2020, reductions to 10% below 1990 levels; and 

• by 2050, reductions to 75% below 1990 levels. 

ORS 468A.205(1).    

The legislature also created the Oregon Global Warming Commission, 

and gave it authority to track and evaluate progress towards these greenhouse 

gas reduction goals.  ORS 468A.205(1)(e).  Based on the findings of the Global 

Warming Commission, the State admitted in its Answer that “Oregon is likely 

to fall well short of the targets set by its greenhouse gas reduction and 

mitigation plan.”  ER 34.3  While Plaintiffs do not agree that these targets are 

                                                
3 The Commission’s 2015 Report to the Legislature was published on September 28, 

2015 and is available at http://www.keeporegoncool.org/sites/default/files/ogwc-standard-
documents/OGWC_Rpt_Leg_2015_final.pdf.  The Commission again concluded that Oregon 
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adequate to prevent the catastrophic effects of climate change and ocean 

acidification, and the best available science supports this conclusion, the record 

is clear that the State is failing to meet even these outdated and inadequate 

targets.   

II. FIRST ASSIGNMENT OF ERROR 

The trial court committed reversible error by treating all facts 
relating to climate change as “legislative facts” and failing to apply 
the appropriate standard of review under ORCP 47 to determine 
based on the “pleadings, depositions, affidavits, declarations and 
admissions on file” whether there was a “genuine issue of any 
material fact.” 
  
A. Preservation of Error 

In its opinion and order, the trial court sua sponte held that all facts 

relating to climate change are legislative facts.  ER 7. Neither party raised this 

issue in its brief, although the trial court raised the issue during the hearing on 

the cross motions for summary judgment.  Plaintiffs preserved the error by 

timely filing of a Notice of Appeal with the Court of Appeals. 

B. Standard of Review 

Declaratory judgment actions that are equitable in nature are subject to de 

novo review by the Court of Appeals pursuant to ORS 19.415.  See C-Lazy-K 

Ranch, Inc. v. Alexanderson, 243 Or App 168, 172-73 (2011); Ken Leahy 

Const., Inc. v. Cascade Gen., Inc., 329 Or 566, 571 (1999).   

                                                                                                                                                  
is not on track to meet the 2050 goal and that “we must immediately begin taking more 
ambitious action that what we have seriously contemplated as a state historically.”  Id. at 32. 
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C. Argument on the First Assignment of Error   

The trial court erred as a matter of law by failing to apply the appropriate 

standard of review under ORCP 47.  Instead of reviewing the pleadings, 

declarations, and admission on file, the trial court ignored the entirety of the 

record before it.    

The court instead made the following statement: “That global warming 

poses a ‘serious threat’ is a ‘legislative finding’ in the sense that the Legislature 

believes it is true and has, accordingly, decided to act upon that finding.”  ER 7. 

The lower court then stated that the “‘parties are not entitled as a matter of right 

to present evidence to demonstrate [legislative] facts.’”  Id. (quoting 

Ecumenical Ministries of Oregon v. Oregon State Lottery Comm’n, 318 Or 551, 

558 (1994)).  Having decided that the parties were not entitled to present facts 

on the causes and impacts of climate change, the lower court, on its own accord, 

refused to address, or even discuss, the well-developed record.  “In the context 

of the case at bar, this Court wishes to make clear that it makes no comment at 

this juncture about the actual facts, or lack thereof, related to global warming.”  

Id.     

The trial court erred by refusing to analyze the “actual facts” relating to 

climate change, because these are adjudicative facts that were addressed by the 

parties in the record below.   
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“ * * * Adjudicative facts are simply the facts of the particular 
case.  Legislative facts * * * are those which have relevance to the 
legal reasoning and the lawmaking process, whether in the 
formulation of a legal principle or ruling by a judge or court or in 
the enactment of a legislative body.” 
 

Chartrand v. Coos Bay Tavern, 298 Or 689, 693 (1984) (quoting commentary 

to OEC 201(a)).   

Oregon courts invoke the concept of legislative facts in very narrow 

circumstances, e.g., when ruling on the admissibility of evidence or interpreting 

an ambiguous term in a statute.  See, e.g., Ecumenical Ministries v. Oregon 

State Lottery Comm’n, 318 Or 551, 558 (1994); State v. Branch, 243 Or App 

309, 321-22 (2011).  Courts can take judicial notice of legislative facts in these 

limited circumstances without having to comply with the procedures set forth in 

OEC 201(a).  Ecumenical Ministries, 318 Or at 558.  Because those procedures 

do not apply, courts have held that “parties are not entitled as a matter of right 

to present evidence to demonstrate such facts.”  Id.  In Branch, for instance, this 

Court held that a court could take judicial notice of the speed of light as a 

scientific principle in ruling on whether measurements of distance from an 

electronic instrument were admissible.  243 Or App at 319-20.        

In this case, the trial court erred as a matter of law because facts relating 

to climate change and the impacts on Oregon’s natural resources are “simply 

the facts of the particular case.”  Chartrand, 298 Or at 893.  Those facts provide 

the predicate for Plaintiffs’ request for declaratory relief and, at the appropriate 
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time, supplemental injunctive relief.  This legal error is readily apparent 

because the trial court did not invoke the concept of legislative facts in ruling 

on the admissibility of evidence or interpreting an ambiguous statute, nor did 

the court take judicial notice of any facts.  Instead, the lower court bluntly 

refused to comment “at this juncture about the actual facts, or lack thereof, 

relating to climate change.”  ER 7. 

This is surely not the outcome envisioned by this Court in Chernaik I 

where it held that Plaintiffs are entitled to a declaration of whether the 

atmosphere and other natural resources are “trust resources” that the State “has 

a fiduciary obligation to protect * * * from the impact of climate change.”  263 

Or App at 481.  This Court instructed that the “trial court must evaluate those 

allegations, in the first instance, after defendants have answered or otherwise 

responded on the merits to plaintiffs’ complaint.”  Id.  The trial court’s 

subsequent ruling on remand that all facts relating to climate change are 

“legislative facts,” which the parties may not litigate before the trier of fact, is 

plain legal error.    

III. SECOND ASSIGNMENT OF ERROR 

The trial court erred in determining which natural resources fall 
within the scope of the public trust doctrine.  The court erred in 
limiting the scope of the public trust doctrine to the real property 
underlying navigable waters, which belongs to the State.  The trial 
court wrongly excluded waters of the State, fish and wildlife, and 
the atmosphere from the scope of the public trust doctrine. 
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 A. Preservation of Error 

 In its opinion and order, the trial court addressed the issue raised by 

Plaintiffs in their motion for partial summary judgment and as directed by this 

Court whether waters of the State, fish and wildlife, and the atmosphere are 

public trust resources.  ER 12-15. Plaintiffs preserved the trial court’s error by 

timely filing of a Notice of Appeal with the Court of Appeals. 

 B. Standard of Review 

Declaratory judgment actions that are equitable in nature are subject to de 

novo review by the Court of Appeals pursuant to ORS 19.415.  See C-Lazy-K 

Ranch, Inc., 243 Or App at 172-73; Ken Leahy Const., Inc., 329 Or at 571.   

 C. Argument on Second Assignment of Error 

Under the public trust doctrine, the State of Oregon as trustee has a 

fiduciary obligation to protect essential natural resources in trust for current and 

future generations of Oregonians – the beneficiaries of the trust.  See, e.g., 

Corvallis Sand & Gravel Co. v State Land Bd., 250 Or 319, 333-35, 439 P2d 

575, (1968) (the people of each state in their sovereign capacity “hold the 

absolute right to all their navigable waters, and the soils underneath them, for 

their own common use” and these sources are “ held by the state in trust for the 

benefit of the whole people of the state.”) (quotations omitted); State v. 

Dickerson, 356 Or 822, 832, 345 P 3d 447  (2015) (“title to animals * * * is 

held by the state, in its sovereign capacity in trust for all of its citizens”) 
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(quotations omitted); Oregon Shores Conservation Coal. v. Or. Fish and 

Wildlife Comm’n, 62 Or App 481, 493, 662 P2d 356 (1983) (“[The S]tate, as 

trustee for the people, bears the responsibility of preserving and protecting the 

right of the public to the use of the water * * *”); ORS 537.334(2) (recognizing 

the “public trust” inherent in the “public’s rights in the ownership and control of 

the waters of this state”); OAR 141-067-0150 (“public trust values” defined as 

“the rights and interests held by the public to use and enjoy submerged and 

submersible lands and waters of the state for fishing, navigation, recreation and 

commerce”); OAR 635-400-0010(9) (actions by the “Water Resources 

Department affecting instream water rights are limited by public trust 

obligations”). 

The trial court committed legal error by declaring that the scope of the 

public trust doctrine does not encompass: (1) waters of the State; (2) fish and 

wildlife; and (3) the atmosphere.  Instead, ignoring decades of contrary judicial 

precedent, statutory authority, and agency regulations, the trial court limited the 

scope of the public trust doctrine to only submerged and submersible lands.  

1. Argument on First Sub-Assignment of Error – Waters of the 
State are a Public Trust Resource. 

 
The trial court declared “the public trust doctrine does not encompass 

waters of the State.”  ER 12. This declaration eviscerates the scope and 
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applicability of the public trust doctrine to an impermissibly narrow 

construction.   

The trial court leans on Corvallis Sand & Gravel Co., 250 Or at 334, in 

an effort justify its ruling that the public trust doctrine applies only to 

submerged or submersible lands and no other State natural resources.  The 

court did this by differentiating “between the State’s title to the lands under 

navigable waters and navigable waters themselves.”  ER 12. (emphasis added).  

In reaching its conclusion, the lower court: 1) ignored key admissions by 

Defendants that the doctrine encompasses more than submerged and 

submersible lands; 2) failed to distinguish Oregon case law that recognizes 

waters of the State as public trust assets; and 3) ignored statutory mandates that 

specifically include waters of the State and in-stream surface water rights held 

by the State in the public trust to benefit its citizens.  

First, in their summary judgment motion brief, Defendants conceded 

that: “some in-stream water may be covered by the common law public trust 

doctrine.”  ER 40. The trial court, however ignored Defendants’ admission.   

Second, the trial court failed to address, much less controvert, Plaintiffs’ 

arguments that in Morse v. Or. Div. of State Lands, 285 Or 197, 201-02, 590 P. 

2d 709 (1979), Corvallis Sand & Gravel, and Cook v. Dabney, 70 Or 529 532, 

139 P. 721 (1914), the Oregon Supreme Court effectively held that the public 
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trust doctrine includes navigable waters and fisheries, not just the submersed 

lands beneath them.  For example, in Cook, the Court found: 

[U]pon admission of the state into the Union it was vested with the title 
to the lands under navigable waters, subject, however, at all times to the 
rights of navigation and fishery.  To all intents and purposes the title of 
the state was burdened with a trust, so to speak, in favor of those two 
occupations [navigation and fishery].  
 

 Cook, supra, 70 Or at 532. (Emphasis added).  Similarly, in Corvallis Sand & 

Gravel, the Court held:  

When, therefore, Oregon was admitted into the Union, it acquired title to 
the submerged lands not by grant from the United States, but by virtue 
of its sovereignty.  As stated by Chief Justice Taney in Martin v. 
Waddell’s Lessee, 16 Pet. 367, 410, 41 U.S. 234, 410, 10 L.Ed. 997, 
‘when the revolution took place, the people of each state became 
themselves sovereign; and in that character hold the absolute right to all 
their navigable waters, and the soils under them, for their own 
common use….’ 
 

Corvallis Sand, supra 250 Or at 337. (Emphasis added).   

Thus, in contrast to the trial court’s ruling in the present case, neither the 

Federal nor the Oregon Supreme Courts limit trust rights to the submerged 

lands beneath waters of the state – both are held in trust for the common good.  

This position is consistent with the Court’s ruling in Morse, where it referred to 

Shively v. Bowlby, 152 U.S. 1, 14 S. Ct 548, 38 L. Ed 331 (1894), and Illinois 

Central Railroad v. Illinois, 146 U.S. 387, 13 S. Ct 110, 36 L.Ed. 1018 (1892) 

when discussing the  “[l]imitation upon the power of the state to permit 

alienation of the use of its waters….” and not merely alienation of submerged 
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lands beneath.  Morse at 200-201. (Emphasis added).  The trial court did not 

(and cannot) quote a single Oregon case to the contrary. 

 Accordingly, although Oregon appellate court decisions recognize that 

application of the public trust doctrine may be tailored to particular situations 

to accommodate competing uses of public resources, the case law consistently 

limits alienation or degradation of submersed and submersible lands below 

waters of the state, as well as the waters themselves, whenever necessary to 

prevent substantial impairment of those waters and the beneficial uses derived 

therefrom.  Waters of the State, and navigation and fisheries dependent upon 

them, are therefore inherent components of the State’s public trust res and the 

trial court erred by interpreting the doctrine to include only submerged and 

submersible lands in isolation.  

Third, the trial court neglected to reconcile its misplaced conclusion 

regarding the scope of the doctrine with State statutes describing waters of the 

state and in-stream water rights under ORS 537.332, ORS 537.334, and ORS 

537.341, as public trust assets.  The definitions in ORS 537.332 state, in 

relevant part: 

(3) In-stream water right means a water right held in trust by 
the Water Resources Department for the benefit of the 
people of the State of Oregon to maintain water in-stream 
for public use. An in-stream water right does not require a 
diversion or any other means of physical control over the 
water.  
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(4) Public benefit means a benefit that accrues to the public at 
large rather than to a person, a small group of persons or to a 
private enterprise.  

(5) Public use includes but is not limited to: 
(a) Recreation; 
(b) Conservation, maintenance and enhancement of 

aquatic and fish life, wildlife, fish and wildlife 
habitat and any other ecological values; 

(c) Pollution abatement; or 
(d) Navigation. 
 

(Emphasis added). The trial court also disregarded the express designation of 

waters of the State as a public trust asset in ORS 537.334: 

The people of the State of Oregon find and declare that: 
 
(1)  Public uses are beneficial uses. 
(2) The recognition of an in-stream water right under ORS 537.336 

shall not diminish the public’s rights in the ownership and 
control of the waters of this state or the public trust therein.   

 
(Emphasis added).  Nowhere in its opinion does the trial court address or 

distinguish these statutes.  In sum, the trial court erred by failing to heed 

Defendants’ admissions, Oregon cases, and statutory mandates, all of which 

either expressly recognize waters of the state and the beneficial uses that 

depend on them as public trust assets or, at the very least, do not limit the 

public trust doctrine to only submersed lands beneath.  

2. Argument on Second Sub-Assignment of Error – Fish and 
Wildlife are a Public Trust Resource. 

 
 The trial court committed a similar error of law by summarily rejecting 

the State’s trust responsibility over fish and wildlife: 
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Although the title of migratory fish and game “is held by the state, in its 
sovereign capacity in trust for all its citizens,” these natural resources are 
regulated pursuant to laws that have been “upheld as legitimate exercises 
of the police power employed by a state to protect the welfare of all its 
citizens.”  See State v. Hume, 52 Or 1, 6 (1908) (demonstrating 
principle); Monroe v. Withycombe, 84 Or 328, 334-35 (1917).  Plaintiffs 
acknowledge that courts “have always treated the Public Trust Doctrine 
as distinct from the State’s police power authority.”  (Pls.’ Resp. in 
Opp’n to State’s Mot. for Summ. J. 18.)  Based on that acknowledged 
distinction (which the Court finds to be appropriate) between the State’s 
police power and the public trust 
doctrine, and considering the narrow scope of the public trust doctrine, 
this Court declares that the public trust doctrine does not apply to fish 
and wildlife. 
 

ER  13. (Emphasis added). 

Thus, despite acknowledging legal precedent stretching back more than a 

century that fish and wildlife are held in trust by the State of Oregon for the 

benefit of all citizens, the trial judge issued the exact opposite declaration of 

law. 

The lower court’s reasoning is flawed for a number of reasons.  First, the 

court misused Plaintiffs’ acknowledgment that the public trust doctrine and the 

state’s police powers are distinct concepts.  While the State clearly retains and 

properly exercises its police power to regulate fishing, hunting, and wildlife 

habitat management, the public trust doctrine grants to the State additional legal 

authority as well as imposes on the State affirmative fiduciary responsibilities.  

ER 41.  
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  The mere fact that the State retains police power authority over fish and 

wildlife does not negate the State’s role as trustee for the benefit of the public.  

As declared by the U.S. Supreme Court in Illinois. Cent. R.R. v. Illinois, 146 

U.S. 387, 453 (1892), “[t]he state can no more abdicate its trust property in 

which the whole people are interested . . . than it can abdicate its police powers 

in the administration of government and the preservation of the peace.”   

For more than a century Oregon courts have identified the unique 

sovereign interest held by the State of Oregon as a trustee of fish and wildlife.  

As the Oregon Supreme Court held in Hume, the restraint on such alienation 

derives from the: 

… generally recognized principle that migratory fish in the 
navigable waters of a state, like game within its borders, are 
classed as animals ferae naturae, the title to which, so far as that 
claim is capable of being asserted before possession is obtained, is 
held by the state, in its sovereign capacity in trust for all its 
citizens. 
 

State v. Hume, 52 Or at 5.  The Supreme Court thus upheld the State’s exercise 

of authority over the taking of wild animals as a function of its duties attendant 

in a sovereign capacity holding title to this common resource.  See, e.g., State v. 

Pulos, 64 Or 92, 95, 129 P 128, 130 (1913).  The Court of Appeals likewise 

adhered to Hume and similar precedent from Monroe v. Withycomb, 84 Or 328, 

334-35, 165 P 227, 229 (1917), holding that the State’s ownership of wildlife is 

“not as a proprietor, but in its sovereign capacity for the benefit of and in trust 
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for its people in common.”  Simpson v. Dep’t of Wildlife, 242 Or App 287, 300, 

255 P3d 565, 571 (2011).  (Emphasis added).  The Supreme Court has similarly 

held that the State holds title to fish in its sovereign – and not in its proprietary 

– capacity. Anthony v. Veatch, 189 Or 462, 487, 220 P2d 493, 503-04 (1950), 

cert dismissed, 340 US 923, 71 S Ct 499 (1951). 

The Oregon Supreme Court issued its most recent pronouncement on the 

scope and origin of the State’s responsibilities over wildlife in State v. 

Dickerson, 356 Or 822, 345 P 3d 447 (2015).  In Dickerson, the issue revolved 

around the State’s proprietary interest in wild deer when prosecuting a criminal 

action against defendants who had shot at deer decoys set up by the State to 

catch poachers.  Notably, the Court pointed to the State’s response to 

Defendants’ argument that the State may have regulatory oversight over 

wildlife but its authority does not constitute a legal or equitable interest: 

The state counters that its interest in wildlife is broader than its 
authority to regulate the conduct of its citizenry with respect to 
wild animals.  Rather, the state contends that it also holds title to 
wildlife as a trustee and therefore has a legal interest in wildlife.  
See Anthony et al., 189 Or at 474, 220 P2d 493 (recognizing that 
the state may regulate the capture of wildlife “either in the exercise 
of its police power, or in its sovereign capacity in trust for its 
people”). 

 
Holding in favor of the State, and rejecting Defendants’ position (which is 

effectively the same as the trial court’s in the present case), the Court found: 

… Oregon courts have long used the metaphor of a trust to describe the 
state’s sovereign interest in wildlife.  Hume, 52 Or at 5-6, 95 P 808; see 



25 
 

Portland Fish Co. v. Benson, 56 Or 147, 154, 108 P122 (1910) (noting 
that title to wild animals, ‘before they are captured, is in the state in its 
sovereign capacity, in trust for all its citizens’).  According to the trust 
metaphor — sometimes referred to as the “wildlife trust doctrine” — 
wildlife is the corpus of the trust, the state is the trustee, and the public is 
the beneficiary.  See, e.g., Toomer v. Witsell, 334 U.S. 385, 399-400, 68 
S.Ct. 1156, 92 L.Ed. 1460 (1948) (noting that, under the trust theory, the 
state acts as a trustee, the citizens are the beneficiaries, and the wildlife is 
the corpus); Geer v. Connecticut, 161 U.S. 519, 534, 16 S.Ct. 600, 40 
L.Ed. 793 (1896) (“[T]he ownership of the sovereign authority is in trust 
for all the people of the State, and hence by implication it is the duty of 
the legislature to enact such laws as will best preserve the subject of the 
trust and secure its beneficial use in the future to the people of the 
State.”), overruled on other grounds by Hughes v. Oklahoma, 441 U.S. 
322, 99 S.Ct. 1727, 60 L.Ed.2d 250 (1979).  Although the trust metaphor 
is an imperfect one (for example, there is no trust instrument that 
delineates the terms of the trust), the state’s powers and duties with 
respect to wildlife have many of the traditional attributes of a trustee's 
duties.  Acting as a trustee, the state has the authority to manage and 
preserve wildlife resources and may seek compensation for damages to 
the trust corpus.  

 
Id.  (Emphasis added).   

Although Dickerson was issued a mere two months before the opinion 

and order dismissing Plaintiffs’ case, the trial court ignored this precedent in its 

entirety and held “considering the narrow scope of the public trust doctrine, this 

Court declares that the public trust doctrine does not apply to fish and wildlife.”  

ER 13. 

3. Argument on Third Sub-Assignment of Error – The 
Atmosphere is a Public Trust Resource.  

 
 Whether the atmosphere falls within the scope of the public trust doctrine 

is a question of first impression for Oregon courts.  In Oregon and other 
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jurisdictions, however, the public trust doctrine has evolved over time through 

the common law.  See, e.g., Morse, 34 Or App at 860 (noting that the trustee’s 

obligation has been extended to include protection of “in more recent cases, 

recreation”).  Thus, for decades, courts from around the country have built upon 

the essential foundations of the public trust doctrine to adjust to changing 

conditions and circumstances.  See, e.g., Borough of Neptune City v. Borough of 

Avon-by-the-Sea, 61 NJ 296, 309, 294 A2d 47, 54 (1972) (“public trust 

doctrine, like all common law principles, should not be considered fixed or 

static, but should be molded and extended to meet changing conditions and 

needs of the public it was created to benefit”); In re Water Use Permit 

Applications, 94 Haw 97, 135, 9 P3d 409 (2000) (“The public trust by its very 

nature, does not remain fixed for all time but must conform to changing needs 

and circumstances.”).   

 Indeed, the public trust doctrine traces its roots back to ancient Roman 

law, which treated the air as one and the same with the other common trust 

resources.  See Justinian, Institutes, 1.2.1, 2.1.1 (533) (T. Sandars trans. 1st Am. 

ed. 1876) (“By the law of nature these things are common to mankind—the air, 

running water, the sea, and consequently the shores of the sea.”); see also 2 

William Blackstone, Commentaries of Laws of England 4 (1756) (“There are 

some few things which, notwithstanding the general introduction of 

continuance of property, must still unavoidably remain in common . . . . Such 
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among (among others) are the elements of light, air, and water . . . . “).  Because 

air is an essential natural resource, there is ample existing authority in federal 

and states law that the atmosphere is among those resources protected by the 

public trust doctrine.  See Her Majesty the Queen in Right of the Province of 

Ontario v. City of Detroit, 874 F.2d 332, 337 (1989) (public trust includes air, 

water and other natural resources); Robinson Twp. v. Commonwealth, 84 A3d 

901, 913, 6243 Pa 564 (2014); Foster v. Wash. Dep’t of Ecology, No. 14-2-

25295-1, slip op at 8 (Wash. King Cnty. Super. Ct. Nov. 11, 2015) 

(“[N]avigable waters and the atmosphere are intertwined and to argue a 

separation of the two, or to argue that GHG emissions do not affect navigable 

waters is nonsensical.”); Bosner-Lain v. Texas Comm’n on Envtl. Quality, 2012 

WL 3164561 (Tex. Dist., Aug. 2, 2012), rev’d on jurisdictional grounds, 438 

SW 887 (Tex App 2014) (Texas court ruling that atmosphere is part of the 

public trust); Nat’l Audubon Soc’y v. Superior Court of Alpine Cty., 33 Cal 3d 

419, 437, 658 P2d 709, 718 (1983) (California court recognizing that air is part 

of the public trust); Haw Const, Art. XI § 1 (stating, “[T]he State and all its 

political subdivisons shall conserve and protect Hawaii’s natural beauty and all 

natural resources including land, water, air minerals and energy sources, . . . . 

All public natural resources are held in trust by the State for the benefit of the 

people); Pa. Const., Art I, § 27 (declaring the public trust duty to conserve 

natural resources, and expressing citizen’s right to clean air). 
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 Presented with a specific case that raises the question, it is appropriate for 

this Court to declare that the doctrine encompasses the atmosphere and that the 

citizens hold, and have always held, inalienable rights as beneficiaries of this 

trust that cannot be abrogated by the legislature or the executive.  Courts from 

around the country have repeatedly declared that the doctrine applies to specific 

natural resources in similar case-specific contexts.  See, e.g., Baxley v. Alaska, 

958 P2d 422, 434 (Alaska 1998) (minerals); Nat’l Audubon Soc’y v. Superior 

Court of Alpine Cty., 33 Cal 3d 419, 437, 658 P2d 709 (1983) (nonnavigable 

waters); Marks v. Whitney, 6 Cal 3d 251, 491 P2d 374 (1971) (tidelands); Ctr. 

for Biological Diversity v. FPL Group, 166 Cal App 4th 1349, 1359-64, 83 Cal 

Rptr 3d 588 (Cal App 1 Dist 2008) (wildlife); In re Water Use Application, 94 

Haw at 133-35 (groundwater); Friends of Van Cortland Park v. City of New 

York, 95 NY2d 623, 750 NE2d 1050 (2001) (parklands); Just v. Marinette 

County, 56 Wisc 2d 7, 201 NW2d 761 (1972) (shoreland above waterline).   

Among the criteria these courts have used to determine the scope of the 

public trust doctrine are whether particular natural resources are “of inestimable 

value to the community as a whole” or are “transient” in nature, Ctr. for 

Biological Diversity, 166 Cal App 4th at 1359-64, 83 Cal Rptr 3d at 595-99, or 

whether they are of “vital importance . . . to the public welfare.”  In re Water 

Use Permit Application, 94 Haw at 135, 9 P 3d at 447.  
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 The right of the people to sustain the public trust res for themselves and 

future generations is a natural right retained by the People.  See, e.g., Or Const, 

Art I, §§ 1 (all power inhering in the people and government are founded to 

insure their peace, safety, and happiness); 33 (the enumeration of certain rights 

does not deny other retained by the People); see also Robinson Twp., 83 A3d at 

947 (explaining that such natural rights are inherent and indefeasible). 

The Oregon legislature has found that climate change “poses a serious 

threat to the economic well-being, public health, natural resources and 

environment of Oregon.”  ORS 468A.200(3); see also 468A.200(4) (“Oregon 

relies on snowpack for summer stream flows to provide energy, municipal 

water, watershed health and irrigation.”); ORS 468A.010(1)(a) (“[I]t is declared 

to be the public policy of the State of Oregon [to] restore and maintain the 

quality of the resources of the State in a condition as free from air pollution as 

is practicable.”).  And the legislature has recognized its obligation to tackle 

climate change to uphold its responsibility to the public.   

Oregon’s natural resources, and the ways these natural resources 
are used, are important to Oregonians.  These natural resources 
include native flora and fauna.  These natural resources provide 
food and shelter, flood control, water filtration, clean air, fish and 
wildlife habitat, recreational opportunities, aesthetic benefits, jobs 
and high quality of life for all Oregonians.  Science has 
demonstrated the importance of these natural resources to our daily 
lives.  The adverse impacts of climate change may stress some 
natural resources to the point that they no longer provide 
ecosystem services.  It is necessary to improve the overall health 
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of our natural resources in order to maintain these resources for 
present and future generations. 
 

ORS 468.585(4).  (Emphasis added).     

 Given the existential threats posed by climate change, the atmosphere is 

the most essential public trust resource because the health and vitality of all 

other public trust resources are inextricably linked to and dependent upon the 

integrity of the atmosphere.  Indeed, the State of Oregon, in the context of this 

very lawsuit, frankly admitted that climate change could lead to “the collapse of 

the earth’s natural systems leaving a planet that is largely unfit for human life.”  

ER 31. To maintain the natural conditions that support human life on earth, our 

sovereign government must manage the atmosphere as an essential, common 

good for the benefit of current and future generations.   

   Despite the overarching importance of the atmosphere to the survival of 

mankind and maintenance of all other trust resources, the trial court refused to 

declare that the air we breathe is subject to the protections of the public trust 

doctrine.  ER 13-15.  The trial court erred in holding that the atmosphere is not 

a “resource” and therefore does not fall within the public trust doctrine.  The 

trial court started with the dictionary definition of “resource,” noting that the 

atmosphere “perhaps may be said to fall within this broad definition * * *.”  Id. 

at 11.  Finding no support with that initial line of reasoning, the trial court then 
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pivoted and focused in on whether the State held title to the atmosphere in 

assessing whether it should be considered as a “resource.”  Id.     

The trial court wrongly concluded that the public trust doctrine 

“originated” at the time that “title to the lands beneath navigable waters 

transferred to the State.”  ER 14. see also Law Prof amicus at 32-33.  But there 

was never a transfer of title “to the State.”  When “Oregon was admitted into 

the Union it acquired title to the submerged lands not by grant from the United 

States, but by virtue of its sovereignty.”  Corvallis Sand & Gravel, 250 Or at 

333 (emphasis added).  As the Law Professors rightly explain, the “transfer of 

submersible lands to the state was not the origin of the public trust but an 

application of the trust principle.”  Law Prof amicus at 21. 

 So it is with respect to title to wild animals and fish – the title is “held by 

the state, in its sovereign capacity in trust for all its citizens * * *.”  Hume, 52 

Or at 7; see also Dickerson, 356 Or at 832-33 (stating that the title is held “‘not 

as a proprietor, but in its sovereign capacity for the benefit of and in trust for its 

people in common.’”) (quoting Monroe, 84 Or App at 334-35).  The public trust 

doctrine has never been predicated upon a possessory interest or formal title as 

held by the trial court.  Rather, the public trust doctrine is an inherent aspect of 

the State’s sovereignty, and title is held by the State in trust as a sovereign for 

the benefit of its people.  Id.  These same principles apply to the atmosphere 

just as they do to submerged and submersible lands, waters of the State, and 
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wildlife.  See, e.g., Georgia v. Tennessee Copper Co., 206 U.S. 230, 237, 27 S 

Ct 618 (1907) (“the state has an interest independent of and behind the title of 

its citizens, in all the earth and air within its domain.”).  

 The trial court’s statement that the “atmosphere is not acquired and sold 

or traded for economic value and hence is not a commodity” is both wrong as a 

matter of fact and legally irrelevant.  ER 14.  The right to develop within 

airspace is tightly regulated by local, state, and national governments, as 

evidenced by zoning of high-rise buildings, telecommunications frequencies, 

and commercial and military flights. 

  IV. THIRD ASSIGNMENT OF ERROR 

The trial court erred in holding that the substance of the public 
trust doctrine serves only as a restrain on the alienation of the real 
property.   The public trust doctrine imposes an affirmative 
obligation on the trustee to prevent substantial impairment of the 
trust res.   
  
A. Preservation of Error 

The trial court addressed the question raised by Plaintiffs in their motion 

for partial summary judgment and as directed by this Court as to whether the 

public trust doctrine imposes an affirmative obligation on the State to prevent 

substantial impairment of the trust natural resources.  ER 16-17.  Plaintiffs 

preserved the trial court’s error by timely filing of a Notice of Appeal with the 

Court of Appeals. 
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B. Standard of Review 

Declaratory judgment actions that are equitable in nature are subject to de 

novo review by the Court of Appeals pursuant to ORS 19.415.  See C-Lazy-K 

Ranch, Inc., 243 Or App at 172-73; Ken Leahy Const., Inc., 329 Or at 571.   

 C. Argument on Third Assignment of Error 

The trial court stated in its Opinion “. . . that, historically, courts 

applying the public trust doctrine have merely prevented the State from 

entirely alienating submerged and submersible lands under navigable waters.”  

ER 16.  The court, however, failed to quote any historic precedent in support of 

this wholesale adoption of Defendants’ equally unsupported position that it has 

no affirmative fiduciary duty to prevent impairment of pubic trust resources.  

Id. at 14.  

The trial court’s reliance on Morse and Kalmiopsis Audubon Society v. 

Division of State Lands, 66 Or App 810 (1984), to fabricate a rule of law that 

the State merely has a passive duty under the pubic trust doctrine to prevent 

alienation of submersed or submersible lands runs counter to those cases and 

other appellate court precedent.  The fact that these two cases addressed fact 

patterns that only dealt with the alteration of submerged lands does not mean 

the public trust doctrine only applies to or restricts alienation of submerged 

lands.   
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The trial court’s insular conclusion conflicts with the Oregon Supreme 

Court’s affirmation of the U.S. Supreme Court’s ruling in Geer v. Connecticut, 

161 US 519, 534 (1896): “[i]t is the duty of the legislature to enact such laws 

as will best preserve the subject of the trust and secure its beneficial use in the 

future to the people of the State;” Dickerson, 356 at 835 (2015) (holding the 

state has “powers and duties” over the trust res), citing Geer v. Connecticut.   

Nor does the trial court’s holding square with the statutory mandate under ORS 

537.332: 

(3) In-stream water right means a water right held in trust by 
the Water Resources Department for the benefit of the 
people of the State of Oregon to maintain water in-stream 
for public use… 

 
* * * *  

(5) Public use includes but is not limited to: 
(a) Recreation; 
(b) Conservation, maintenance and enhancement of 

aquatic and fish life, wildlife, fish and wildlife habitat 
and any other ecological values; 

 
The trial court’s ruling also conflicts with Oregon’s regulations 

governing management of state-owned lands, a program administered by the 

Oregon Department of State Lands (DSL) under its Constitutional authorities 

in Or Const, Art VIII, § 5(2).  See, e.g., Brusco Towboat v. Oregon, 30 Or App 

509, 520, 567 P2d 1044 (1977) (holding that statute regulating fill of tidelands 

is “a codification of the public trust doctrine”).   
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The State of Oregon understands that its obligations under the public 

trust doctrine extend far beyond a simple prohibition on the alienation of real 

property – the State must manage uses of that property to ensure protection of 

public uses, including commerce, navigation, fishing and recreation. DSL has 

issued a set of regulations that apply to “remediation and habitat restoration 

activities” on state-owned lands.  OAR Chapter 141, Division 145.  The rules 

clarify that these lands “are managed to ensure the collective rights of the 

public, including riparian owners, to fully use and enjoy this resource for 

commerce, navigation, fishing, recreation and other public trust values.”  

OAR 141-145-0010(3).  The rules prohibit any person from “mak[ing] use of 

state-owned submerged and submersible land” without authorization from 

DSL.  OAR 141-145-0010(4); see also OAR 141-125-0010 (the State has “a 

constitutional responsibility to manage” public trust lands under Art VIII, § 

5(2) “with the object of obtaining the greatest benefit for the people of this 

state, consistent with the conservation of this resources under sound techniques 

of land management”).      

Similarly, in regulating removal-fill activities with Oregon’s estuaries, 

Statewide Planning Goal 16, Implementation Requirement 2 provides that 

“dredging and filling shall be allowed only . . . If a need (i.e., a substantial 

public benefit) is demonstrated and the use or alteration does not unreasonably 
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interfere with public trust rights,” making protection of the public trust an 

active requirement and part of local government review.  Goal 16, IR 2(b).   

In another example, the Oregon Territorial Sea Plan states: 

The State of Oregon holds the lands, waters, and living resources 
within its boundaries in trust for the public and, acting through 
local, state, and federal laws, seeks to ensure that these ocean 
resources, values, and benefits are conserved for the current and 
future generations.  

 
Oregon Territorial Sea Plan, Preamble to Ocean Management Goals and 

Policies (May 4, 2001).  

 The trial court’s ruling would nullify the purpose behind the public trust 

doctrine, which is to preserve the corpus of the trust for future generations, and 

would call into question the very foundation of Oregon’s state lands and ocean 

programs.  The State must ensure that public access to, enjoyment of, and 

reliance on, essential resources including fisheries, navigable waters, air, and 

wildlife, remain substantially intact.  The trial court’s decision shreds this 

responsibility by reducing the State’s obligation to nothing more than a 

restriction on selling off state lands to the highest bidder, leaving Plaintiffs and 

the public without recourse as those natural resource assets erode, perhaps 

irreversibly, or as public uses are diminished.  

The adverse and illogical consequence of the trial court’s holding is 

further illuminated by assuming slightly different facts in the seminal decision 

Illinois. Cent. R.R. Co., 146 US 387 (1892).  In that case, the state, the federal 
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government, and the city of Chicago conspired to sell off rights to the 

submerged lands beneath the harbor of Lake Michigan to a private railroad 

corporation.  Id. at 439-43.  The Supreme Court stepped in and held that such a 

grant to a private corporation violated the public trust doctrine and should be 

rescinded.  Assume, however, the Illinois legislature had instead entered into a 

50-year lease with a corporation allowing it exclusive use of the same Chicago 

harbor to store logs awaiting milling.  Under such facts, the public would be 

equally exiled from use of the harbor for fishing, navigation, recreation, or 

commerce, and the resource and associated beneficial uses would have been 

effectively lost for at least half a century.  

It is inconceivable that the Supreme Court would have acceded to that 

violation of the public’s rights and held that the State had no duty to act in the 

face of that impairment.  Id. at 455-56 (“It would not be listened to that the 

control and management of the harbor of that great city — a subject of concern 

to the whole people of the State — should thus be placed elsewhere than in the 

State itself. . . . ‘It would be a grievance which never could be long borne by a 

free people.’”).  Further, in explaining that legislative measures needed to 

protect public trust resources may evolve from one legislature to the next, as 

new threats arise, the Illinois Central court said, “[e]very legislature must, at 

the time of its existence, exercise the power of the State in the execution of 

the trust devolved upon it.” Id. at 460 (emphasis added).  The Supreme Court 
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did not say that States should refrain only from legislating in injurious ways.  

Rather, the Court held that legislatures, as trustees, must utilize their power 

and act to protect the trust res.  Id. 

Thus, the lesson inherent in Illinois Central and Geer v. Connecticut is 

not whether the State acted affirmatively or failed to act, it is whether the State 

is adequately protecting the trust asset for the benefit of its citizen 

beneficiaries.  The trustee of the public trust resource cannot disclaim any 

obligation to prevent an infringement of inalienable public rights to access 

waters of the state and the beneficial uses they provide.  

Other public trust case law from around the country further negates the 

trial court’s erroneous conclusion and confirms the affirmative obligation of 

the trustee to protect the public trust res equally for future generations as well 

as the present. See Rettkowski v. Dept. of Ecology, 858 P2d 232, 239-40 (Wash 

1993) (holding that the Public Trust Doctrine places an “affirmative duty” on 

the state to protect its waters); Robinson Twp., 83 A3d at 959 (finding that “the 

beneficiaries of the trust are ‘all the people’ of Pennsylvania, including 

generations yet to come. The trust’s beneficiary designation has two obvious 

implications: first the trustee has an obligation to deal impartially with all 

beneficiaries and, second, the trustee has an obligation to balance the interests 

of present and future beneficiaries.”); see also id. at 958 (plurality opinion) 

(“The second obligation peculiar to the trustee is . . . to act affirmatively to 
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protect the environment, via legislative action.”); State v. City of Bowling 

Green, 313 NE 2d 409, 411 (Ohio 1974) (“[W]here the state is deemed to be 

the trustee of property for the benefit of the public it has the obligation to bring 

suit . . . to protect the corpus of the trust property.”); Nat’l Audubon Soc’y v. 

Superior Court of Alpine Cnty., 658 P2d 709, 724 (Cal 1983) (describing the 

public trust as “an affirmation of the duty of the state to protect the people’s 

common heritage of streams, lakes, marshlands and tidelands”); City of 

Milwaukee v. State, 214 NW 820, 830 (Wis 1927) (“The trust reposed in the 

state is not a passive trust; it is governmental, active, and administrative [and] . 

. . requires the lawmaking body to act in all cases where action is necessary, 

not only to preserve the trust, but to promote it.”); Just v. Marinette Cnty., 201 

NW 2d 761, 768 (Wis 1972) (emphasizing an “active public trust duty” on the 

part of the state, including the duties “to eradicate the present pollution and 

prevent further pollution” and “to protect and preserve” the natural resource 

held in trust). 

The trial court’s finding that the public trust doctrine only protects 

submerged or submersible lands and only against alienation to third parties is 

an anachronism that ignores the industrial revolution.  See State v. Campbell, 

759 P2d 1040, 1048-49 (Or 1988) (holding that constitutional rights must be 

interpreted in light of technological advancements that substantially impair 

those rights).  Although the trial court inexplicably announced it would only 
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pay heed to “legislative facts” and “makes no comment at this juncture about 

the actual facts, or lack thereof, related to global warming,” ER  7., it cannot be 

rationally disputed that pollution of water and air poses enormous threats to 

public use and access of the State’s natural resources.  Excessive carbon 

pollution threatens the very life support system of Earth, and yet the trial court 

made no tenable argument as to why the public trust doctrine would protect 

against lesser impairments of trust resources, like a construction project on a 

public waterway, but would not apply at all to the largest threats that 

irreversibly impair resources for future generations.  There has never been a 

threat to Oregon’s public trust resources as significant and irreversible as the 

one presented in this case and, thus, the lower court’s Opinion defies logic and 

legal precedent.  

Finally, the trial court found that because the Oregon courts have not 

previously ruled on a similar case and addressed the need for the State to act 

affirmatively to protect the public trust, “this Court does not believe that it is 

empowered . . . to rewrite the pubic trust doctrine to impose fiduciary duties.”   

ER 17.  As discussed above, the inalienable public trust right is constitutional 

in nature and does not require an expansion of the common law; it merely 

requires its declaration and enforcement.  Even if the State’s public trust 

obligation only prevented it from divesting itself of the authority to protect the 

public’s interest in the trust res, where the divestment would substantially 
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impair the public’s right to use the trust res, the result would be a breach of 

Defendant’s public trust standard.  Here, further delay in acting to reduce 

carbon emissions and the failure to legislate and regulate to protect Oregon’s 

public trust res, as informed by the best available science, amounts to a 

divestiture of the State’s ability to preserve a habitable climate, terrestrial, and 

marine system for all generations to come.  Inadequate action by the trustee to 

preserve the trust corpus is a de facto divestment of authority for all future 

legislatures because of the irreversible impacts of climate change and ocean 

acidification, as unequivocally set forth in Declarations of Hansen, Mote, 

Hales, and Niemi. ER 42-69. 

In sum, the public trust doctrine intends to conserve and protect the use 

of the trust res, whether it be submerged lands, waters of the State, wildlife, or 

the atmosphere, for current and future public benefit.  If the beneficial uses 

protected under the doctrine are threatened as a result of alienation or 

substantial impairment of the trust corpus, then the trial court must order the 

State to remediate the breach of trust based on the undisputed climate science 

in this case and the expertise of the very commission and institute created by 

the legislature to monitor and research climate changes impacts in this State.  

This is required under the Oregon public trust doctrine.  The trial court erred 

by ignoring the science and refusing to require the State to take affirmative 

action to prevent further substantial impairment of the trust assets.    
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V. FOURTH ASSIGNMENT OF ERROR 

The trial court erred by failing to reach the question of whether the 
State has upheld its duty to protect public trust resources from 
substantial impairment resulting from climate change.  This Court 
should reach that question on appeal and should declare that the 
State has failed to uphold its fiduciary duties under the public trust 
doctrine and that atmospheric concentrations exceeding 350 ppm 
constitute substantial impairment.   
  

 A. Preservation of Error 

 Plaintiffs briefed this issue below at pages 14-29 of its motion for partial 

summary judgment.  ER 70-85. Plaintiffs preserved the trial court’s error by 

timely filing of a Notice of Appeal with the Court of Appeals. 

 B. Standard of Review 

 Declaratory judgment actions that are equitable in nature are subject to de 

novo review by the Court of Appeals pursuant to ORS 19.415.  See C-Lazy-K 

Ranch, Inc., 243 Or App at 172-73; Ken Leahy Const., Inc., 329 Or at 571. 

 C. Argument on Fourth Assignment of Error    

 The record in this case is unequivocal that the State of Oregon has fallen 

far behind its own inadequate and non-binding targets for reduction of 

greenhouse gases within Oregon.  Given the undisputed facts in the record, 

Plaintiffs are entitled to a declaration that the State has failed and is failing to 

uphold is fiduciary obligations and has failed and is failing to prevent 

substantial impairment of public trust resources. 
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 As discussed above, the State admits – and the parties are in agreement – 

that anthropogenic emissions of carbon dioxide and other greenhouse gases are 

causing global climate change.  See supra at ER 30.  The State further admits 

that climate change will cause extreme degradation of natural resources within 

the State of Oregon, which will cause harm to the interests of the beneficiaries 

of the public trust.  See supra at ER 25-26.   

 In addition to these admissions from the State, Plaintiffs also presented to 

the trial court extensive evidence in the form of declarations from four 

renowned experts, who all attest to the causes of climate change and the severe 

impacts that will otherwise accrue to Oregon’s natural resources.  Those 

individuals include: 

• Dr. James Hansen, former Director of the NASA Goddard Institute 
for Space Studies; 
 

• Dr. Phil Mote, Director of the Oregon Climate Change Research 
Institute at Oregon State University; 
 

• Dr. Burke Hales, Professor of Ocean Ecology and Biogeochemistry 
at the College of Earth, Ocean, and Atmospheric Sciences at Oregon 
State University; and  

 
• Mr. Ernie Niemi, trained economic and founder of Natural Resource 

Economics, Inc. 
 

Their expert opinions are summarized in Plaintiffs’ motion for partial 

summary judgment at pages 22-26.  ER 86-90.  The State did not contest the 
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admissibility of this expert evidence, nor did the State submit any evidence of 

its own that would call into question the conclusions of Plaintiffs’ experts.   

Even viewed in the light most favorable to the State, the undisputed 

record establishes that human-caused emissions of carbon dioxide are causing 

climate change and ocean acidification, which are resulting in substantial 

impairment of public trust resources in Oregon.  These impacts will continue to 

accrue to fish and wildlife from ocean acidification, rising sea levels, and 

coastal erosion.  Waters of the state will suffer from reduced snow pack and 

lower summer flows.  Fish and wildlife will suffer from unnatural wildfires, 

lower stream flows, high water temperature, and shifting climatic zones.  And 

Mr. Niemi predicts that the economic costs of these impacts and others 

associated with climate change will total at least $9.8 billion per year within 

the State of Oregon by the year 2080.  ER 69. 

The only remaining question for the Court is to assess the State of 

Oregon’s performance in reducing emissions of greenhouse gases as necessary 

to uphold its fiduciary obligation to the Plaintiffs and other beneficiaries of the 

public trust. Here too, the record is unequivocal.  

Plaintiffs simply rely on the data and reports from Oregon’s Global 

Warming Commission, which document in plain terms the inescapable fact that 

Oregon is failing to take the actions necessary to protect the public trust and to 

abate the catastrophe that will otherwise befall our state.  The Global Warming 
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Commission is charged with providing a biennial report to the legislature 

detailing Oregon’s progress towards meeting its non-binding greenhouse 

reduction targets.  ORS 468A.260.    

In the 2009 report, the Global Warming Commission collected and 

reported data on greenhouse gas emissions in Oregon.  At that time, the 

Commission found that “the state will likely fall well short of meeting its 2020 

emission reduction goal and by extrapolation, clearly is not on track to meet its 

2050 goal.”  ER 91.  

In the 2011 report, the Global Warming Commission again found that the 

State is falling far behind its efforts to meet the 2020 and 2050 goals. ER 92-93. 

In the 2013 report, the Global Warming Commission again demonstrated 

that Oregon is falling far behind its own outdated targets.  ER 94.  The 

Commission concluded that Oregon is “far off the emissions trajectory 

necessary to meet both its 2020 and 2050 greenhouse gas emissions reduction 

goals.”  ER 94 Id. at 95.4   

 Thus, the State was forced to admit in its Answer that the situation is 

dire.   

Defendants admit that Oregon likely to fall well short of the targets 
set by its greenhouse gas reduction and mitigation plan. 
 

ER 34. 

                                                
4 The 2015 Biennial Report from the Global Warming Commission reaches a similar 

conclusion.  See infra at 13 n.3.   
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 For all of these reasons, Plaintiffs respectfully request that in remanding 

this case the Court order the lower court to enter summary judgment in their 

favor declaring that the State of Oregon has failed to uphold its fiduciary 

obligations under the public trust doctrine by failing to achieve adequate 

reductions in greenhouse gas emissions within the State of Oregon.  Plaintiffs 

also request that the Court consider the undisputed evidence before it that 350 

ppm is the maximum safe concentration of carbon dioxide in the atmosphere 

and declare that atmospheric carbon dioxide concentrations exceeding 350 ppm 

constitute substantial impairment.  

VI. FIFTH ASSIGNMENT OF ERROR 

The trial court erred as a matter of law by issuing an advisory 
opinion on injunctive relief before Plaintiffs had presented to the 
court a petition for supplemental relief under ORS 28.080.  

 
 A. Preservation of Error 
 
 Plaintiffs notified the trial court in their motion or partial summary 

judgment that they would petition for supplemental relief following the entry of 

the requested declaratory relief pursuant to ORS 28.080.  ER 23. The trial court 

reached out to issue an advisory opinion that Plaintiffs’ yet-to-be-filed petition 

for supplemental relief would violate separation of power principles.  ER 18-21. 

Plaintiffs preserved the trial court’s error by timely filing of a Notice of Appeal 

with the Court of Appeals.    
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 B. Standard of Review  
 

Declaratory judgment actions that are equitable in nature are subject to de 

novo review by the Court of Appeals pursuant to ORS 19.415.  See C-Lazy-K 

Ranch, Inc., 243 Or App at 172-73; Ken Leahy Const., Inc., 329 Or at 571 

 C. Argument on Fifth Assignment of Error 
  
 In Chernaik I, this Court declined to rule on Plaintiffs’ request for 

specific declaratory relief “until a court declares the scope of the public trust 

doctrine and defendants’ obligations, if any, under it.”  263 Or App at 480.   

 Thus, consistent with the instructions of this Court, Plaintiffs on remand 

moved for partial summary judgment as to the existence of the public trust 

duties and the breach of those fiduciary obligations.  ER 23-24.  Plaintiffs 

notified the trial court that they intended to seek injunctive relief but would do 

so at a later time after declaratory judgment had been issued pursuant to the 

procedures set forth in ORS 28.080.  Id. at 1 n.1; see also Ken Leavy Const., 

Inc., 329 Or at 575 (noting that a petition for coercive or injunctive relief is to 

be made under ORS 28.080 “based on a declaratory judgment”).  

 Ignoring this Court’s holding in Chernaik I, and ignoring the 

requirements of ORS 28.080, the trial court nevertheless issued an advisory 

opinion on two hypothetical requests for injunctive relief:   

Plaintiffs ask the Court to: (1) order Defendants to ‘develop and 
implement a carbon reduction plan that will protect trust assets by 
abiding by the best available science, and (2) issue a “declaration 



48 
 

that the best available science requires carbon dioxide emissions to 
peak in 2012 and to be reduced by at least six percent each year 
until at least 2050. 
 

ER 18-19.5 

 In its opinion and order, the trial court then proceeds, based on its flawed 

understanding of the public trust doctrine, to opine on these requests for relief.  

In doing so, the trial court simply reprised arguments on separation-of-powers 

similar to those in its earlier order dismissing the case for lack of subject matter 

jurisdiction, which was reversed by this court in Chernaik I.   

Plaintiffs ask this Court to step far outside of its well-established 
role – of adjudicating facts and analyzing extant case law in the 
context of a concrete dispute – and affirmatively rule in 
contradiction to laws democratically established by the Legislature.  
That is true because, if this Court were to grant Plaintiffs’ 
requested relief, it would effectively ‘strike down’ HB 3543 and 
ORS 468A.200 to ORS 468A.260.  Plaintiffs’ requested relief 
would create a more stringent standard for GHG emission 
reductions and would thereby displace those goals established by 
the Legislature in HB 3543 and ORS 468A.200 to ORS 468A.260.  
It is hard to imagine a more coercive act upon the legislative 
department than to strike out a statutory provision and supplant it 
with the Court’s own formulation. ER 19. 

                                                
5 The trial court misstated the information provided by Plaintiffs in their motion for 

partial summary judgment.  Plaintiffs stated their intent to request an order requiring the 
State to: 

  
(1) prepare an accounting of Oregon’s greenhouse gas emissions on an annual basis; 

and 
 
(2) develop and implement a greenhouse gas reduction plan, based on the best 

available science, to achieve reductions in emissions or carbon dioxide and other 
greenhouse gases in, or within the control of, the State of Oregon necessary to 
return concentrations of carbon dioxide to 350 ppm by the year 2100.   

ER 23.   
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 The trial court erred as a matter of law because its holding on separation-

of-powers is premised upon an incorrect interpretation of the public trust 

doctrine.  As this Court stated in Chernaik I, “if the doctrine itself imposes 

specific affirmative obligations” (which it does), an injunction “ordering 

defendants to take the requested actions might not unduly burden the other 

branches of government.”  263 Or App at 480.  Once the trial court held 

(incorrectly) that the public trust doctrine does not impose any affirmative 

fiduciary obligations on the State, it should have refrained from wading into the 

question of injunctive relief.  Instead, the trial court jumped the gun and 

revisited its earlier holding on separation-of-powers without acknowledging the 

guidance from this Court in Chernaik I that the separation-of-powers analysis 

necessarily depends upon a proper interpretation of the public trust doctrine.   

 Indeed, the trial court’s entire analysis of the separation-of-powers issue 

is infected by its incorrect view of the public trust doctrine.  When Plaintiffs do 

petition for supplemental relief, their requests will be proper.  As the Supreme 

Court held in the seminal public trust Illinois Central R.R. Co. v. Illinois, 

“[e]very legislature must, at the time of its existence, exercise the power of the 

State in the execution of the trust devolved upon it.”  146 U.S. 387, 460 (1892).  

As recently as 2015, the Oregon Supreme Court stated that “‘it is the duty of the 

legislature to enact such laws as will best preserve the subject of the trust and 

secure its beneficial use in the future to the people of the State.’”  Dickerson, 
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356 Or at 835 (quoting Geer, 161 U.S. at 534).  In a Constitutional system of 

checks and balances, the youth beneficiaries of the public trust must be able to 

turn to the courts when the other branches of government fail to uphold their 

fiduciary obligations to the people.  These youth are asking only that the 

judicial branch uphold their rights to inherit a planet that is fit for human 

habitation.  If their plea for relief runs afoul of the separation-of-powers, than 

our system of checks and balances has failed the people.  

 For all these reasons, Plaintiffs respectfully request that this Court vacate 

the trial court’s opinion and order as it relates to the question of relief and 

remand this action for further proceedings. 

VII. CONCLUSION 

 For the reasons set forth herein, Plaintiffs respectfully request that the 

Court reverse and remand this case with instructions that the trial court grant 

Plaintiffs’ motion for partial summary judgment, deny Defendants’ motion for 

summary judgment, and conduct further proceedings consistent with this 

Court’s opinion.   
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