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7th Cir.’s Rovner Found Law in Carnage;
WWII Violence Spawned Belief in Change

H er mother’s fondness for furniture once saved the
life of Judge Ilana Diamond Rovner, the first fe-
male judge on the U.S. Court of Appeals for the

Seventh Circuit.
In September, 1939, Ilana Kara Diamants was just 13

months old, and the native Latvian and her mother were
U.S.-bound. Her father had departed one year earlier,
after seeing ‘‘the handwriting on the wall’’ that ‘‘war
was imminent,’’ Rovner said in a 2007 series of
‘‘Women Trailblazers in the Law’’ interviews with the
American Bar Association.

The infant and parent were ticketed passengers on
the S.S. Athenia—the first passenger ship torpedoed by
a German U-boat during World War II—but they were
not on board when the ship went down.

The Athenia ‘‘would not take my mother’s household
furnishings,’’ so she sold the tickets and booked differ-
ent ones, Rovner said.

After her second set of tickets was canceled by Brit-
ish troops commandeering the ship, Rovner says she
did not make it out of Latvia until the S.S. Drottning-
holm sailed, ‘‘the last ship on a regular sailing schedule
to leave Europe’’ during the war.

‘‘I really was saved from the jaws of the devil him-
self,’’ Rovner said.

German Atrocities Trigger Lawyer’s Path. Rovner said
her parents ‘‘always’’ had European ‘‘refugees coming
and going, sleeping on the floor basically’’ in their New
York home when she was a child.

She remembered ‘‘hiding at the top of the stairs’’ and
overhearing ‘‘[u]nimaginable stories of the concentra-
tion camps.’’

‘‘It never leaves you. I can tell you that. It has never
left me,’’ she said.

Beyond just hearing stories, Rovner lost multiple
family members in the Holocaust as well.

‘‘My dad always talked about the laws not being fol-
lowed in Europe and that being the reason for the car-
nage,’’ Rovner said.

He told her that lawyers ‘‘were the only thing that
could keep terrible things from happening in a civilized
society,’’ Rovner said in a recorded 2014 interview with
the Illinois Supreme Court Commission on Profession-
alism.

‘‘Because [in Nazi Germany and Russia] the constitu-
tions as written were certainly in place, but there
weren’t enough individuals brave or courageous
enough to insist that those constitutions not just be
empty words,’’ she said.

Rovner’s father would say to her, ‘‘ ‘You’re going to
have to make a difference. You’re going to have to show

Judge Ilana Diamond Rovner
Notable opinions written by Judge Rovner in

important areas of law include:

s Administrative Law: Same issue pending at
U.S. Supreme Court—Helcher v. Dearborn Cnty., 595
F.3d 710 (7th Cir. 2010)(78 U.S.L.W. 1547, 3/9/10);
see T-Mobile S., LLC v. City of Roswell, U.S., No. 13-
975, argued 11/10/14—the Seventh Circuit joined the
majority side of a circuit split and held that the 1996
Telecommunications Act’s ‘‘in writing’’ requirement
for the denial of wireless communication tower con-
struction permits requires ‘‘a sufficient explanation’’
to ‘‘allow a reviewing court to evaluate the evidence
in the record supporting those reasons.’’

s Business Law: CCC Info. Servs., Inc. v. Am. Sal-
vage Pool Ass’n, 230 F.3d 342 (7th Cir. 2000)(73
U.S.L.W. 1180, 10/5/04)—holding the citizenship of a
not-for-profit corporation determines diversity juris-
diction, because even though members were third-
party beneficiaries of the contract breached, the cor-
poration is the real party in interest.

s Civil Procedure: Damasco v. Clearwire Corp.,
662 F.3d 891 (7th Cir. 2011)—affirming that a settle-
ment offer of the full request for relief mooted an in-
dividual plaintiff’s claim that unsolicited text mes-
sages violated the Telephone Consumer Protection
Act, and that the plaintiff can’t avoid mootness by
moving for class certification after receiving the of-
fer.

s Constitutional Law: Boim v. Quranic Literacy
Inst., 291 F.3d 1000 (7th Cir. 2002)(70 U.S.L.W. 1766,
6/18/02)—finding that imposing civil liability for
funding a foreign terrorist organization doesn’t vio-
late the First Amendment, as long as defendants
knew about the organization’s illegal activity, desired
to help that activity succeed and engaged in ‘‘some
act of helping.’’

s Criminal Law: United States v. Peugh, 675 F.3d
736 (7th Cir. 2012), rev’d, Peugh v. United States, 81
U.S.L.W. 1736, 2013 BL 151505 (U.S. June 10,
2013)(81 U.S.L.W. 1736, 6/11/13)—the Seventh Cir-
cuit originally held a convict could be sentenced un-
der the guidelines in effect when he was tried, for
conduct that occurred ten years earlier, but a divided
U.S. Supreme Court reversed 5-4, holding the new
guidelines’ higher range would be an ex post facto
violation.
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the world how wrong it was, not to step in, harder and
faster,’ ’’ she said.

‘‘So I wanted to be a lawyer from a very early, early
age because I truly believed that lawyers could change
the world,’’ Rovner said.

Over the years, ‘‘I’ve learned that there are psycho-
paths. I’ve learned that there are people that have idée
fixes in their mind that no amount of rationalization will
overcome. I’ve learned that there are the mentally ill.
I’ve learned that there are people that cannot be dealt
with,’’ Rovner said.

‘‘But if you are dealing with people who pretty basi-
cally are on an even plane, I like to think of the court-
room as an even playing ground where people can
come and tell their stories,’’ she said.

‘Always’ a Refugee. ‘‘Judge Rovner has a unique per-
spective on immigration issues, especially asylum
cases, in light of her background,’’ according to Scott
Bratton, an immigration attorney who has argued
prominent cases in the Seventh Circuit.

‘‘I think I will always think of myself as Ilana Kara
Diamants the refugee,’’ Rovner has said.

‘‘[E]verything that we are goes into the way we look
at [] issues,’’ she said.

‘‘[Rovner] is compassionate about her job,’’ but her
decisions also ‘‘reflect her commitment to following the
law,’’ Bratton, a partner at Margaret Wong & Associates
Co., LPA, Cleveland, told Bloomberg BNA Nov. 19.

In Cece v. Holder, 733 F.3d 662 (7th Cir. 2012) (en
banc) (82 U.S.L.W. 257, 8/20/13), Bratton successfully
argued that young Albanian women who live alone and
are targeted for prostitution could constitute a ‘‘particu-
lar social group’’ potentially eligible for asylum.

In the Seventh Circuit’s majority opinion, Rovner
wrote, ‘‘undoubtedly any of the six million Jews ulti-
mately killed in concentration camps in Nazi-controlled
Europe could have made valid claims for asylum, if only
they had had that opportunity. Many of our asylum laws

originated out of a need to address just such refugees
from World War II.’’

‘‘It would be antithetical to asylum law to deny refuge
to a group of persecuted individuals who have valid
claims merely because too many have valid claims,’’ the
majority said, addressing Judge Frank H. Easterbrook’s
dissenting concern that the social group was too broad.

‘‘Cece could find a man to marry to protect her (and
anachronistically, the lawyer representing the govern-
ment in this case inquired why she had not done just
that (R. 172)), but this is the type of fundamental char-
acteristic change that we do not ask of asylum appli-
cants,’’ the court said.

‘‘Members of a social group need not be swimming
against the stream of an embedded cultural norm,’’ it
said.

R-E-S-P-E-C-T. In keeping with the theme that lawyers
are gatekeepers of a ‘‘civilized society,’’ Rovner says
she is ‘‘just heartbroken’’ when she sees lawyers ‘‘who
don’t show the proper respect, for the other person, for
his or her adversary.’’

‘‘I just love it when after an argument the two lawyers
shake hands. It just makes my heart swell,’’ Rovner
said.

As a district court judge, ‘‘I would just stop all the
proceedings and say, ‘Look, we’re in this together, and
we’re all going to behave here, and we’re going to be
kind to each other,’ because bottom line, that is what
it’s all about,’’ she said.

‘‘I sanctioned heavily for real incivility,’’ Rovner said.
‘‘I have a job for life. So if I don’t have the courage to

maybe not be loved by everyone that comes across me,
I don’t know who should,’’ Rovner said.

‘‘In my heart of hearts, I honestly do believe I do the
best I can. Above all, I truly want to be a good and de-
cent person. Nothing else really matters,’’ she said.

Telecom Case in Current SCOTUS Term. A 2010 opinion
by Rovner on a question of first impression, interpret-
ing a key provision in the 1996 Telecommunications
Act, could be affected this term by the U.S. Supreme
Court’s decision in T-Mobile S., LLC v. City of Roswell,
U.S., No. 13-975, argued 11/10/14.

The act, at 47 U.S.C. § 332(c)(7)(B)(iii), requires that
denial of a permit request to build or modify wireless
communication towers ‘‘shall be in writing and sup-
ported by substantial evidence contained in a written
record.’’

The Seventh Circuit joined the majority side of a cir-
cuit split and held that the ‘‘in writing’’ requirement ‘‘is
met so long as the written decision contains a sufficient
explanation of the reasons for the permit denial to allow
a reviewing court to evaluate the evidence in the record
supporting those reasons,’’ in Helcher v. Dearborn
Cnty., 595 F.3d 710 (7th Cir. 2010)(78 U.S.L.W. 1547,
3/9/10).

The high court granted certiorari this term on an
Eleventh Circuit case in the minority of the circuit split,
T-Mobile S., LLC v. City of Roswell, 731 F.3d 1213 (11th
Cir. 2013).

The Eleventh Circuit held that the ‘‘in writing’’ re-
quirement could be satisfied by a mere reference to the
written record, in this case a two-sentence long denial
letter stating that the ‘‘minutes from the aforemen-
tioned hearing may be obtained from the city clerk.’’

The question presented to the Supreme Court is
‘‘whether a document from a state or local government

Rovner on Administrative Law
s Bhd. of Locomotive Engineers v. Union Pac.

R.R., 522 F.3d 746 (7th Cir. 2008), aff’d, Union Pa-
cific R.R. v. Brotherhood of Locomotive Engineers,
558 U.S. 67 (2009)(78 U.S.L.W. 1352,
12/15/09)—the Seventh Circuit held the National
Railroad Adjustment Board denied a union due
process by requiring evidence that was expected
but not clearly enunciated in the statutes or collec-
tive bargaining agreement. A unanimous U.S. Su-
preme Court affirmed the result, but said ‘‘the Sev-
enth Circuit erred in resolving the Union’s appeal
under a constitutional, rather than a statutory,
headline.’’

s Indoranto v. Barnhart, 374 F.3d 470 (7th Cir.
2004)—holding administrative law judge erred in
finding severely impaired woman retained ‘‘re-
sidual capacity to do sedentary work’’ for disability
insurance benefits purposes, because the ALJ must
consider subjective complaints of pain, cannot re-
ject testimony about limitations solely by stating
testimony is unsupported by medical evidence and
must explain why other evidence was rejected.
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stating that an application has been denied, but provid-
ing no reasons whatsoever for the denial, can satisfy
this statutory ‘in writing’ requirement.’’

High Court Habit of Winning. Since 1995, the Supreme
Court has decided 23 cases in which Rovner was in-
volved, and affirmed her positions an exceptional 14
times, according to a Bloomberg BNA analysis.

This gives her an odds-defying 61 percent ‘‘win’’ rate,
polar opposite to the high court’s approximately 70 per-
cent reversal rate during the same time period.

When simply voting with the majority Rovner is 10-7,
but her record in cases where she authored the court’s
opinion is a mere 1-2.

However, she has also had three dissents vindicated
via high court reversals, of which she authored two and
joined one.

That boosts her overall record to 3-2 when writing an
opinion, either majority or dissent, and to 11-7 when
just voting on a Seventh Circuit panel, according to
Bloomberg BNA analysis.

In addition to her Supreme Court success, Rovner
says she was also one of, if not the, least overturned
federal judges in the country when she sat on the U.S.
District Court for the Northern District of Illinois.

According to Rovner, in eight years she was reversed
just six times, and ‘‘twice, the Supreme Court reversed
the Seventh Circuit and so, if I don’t count those two, it
was [only] four cases,’’ she said.

Rovner says that ‘‘a lot of it is luck,’’ and that ‘‘there
were a lot of close cases.’’

But in 30-plus years on the federal bench, her ‘‘luck’’
hasn’t shown any signs of running out.

Saga of Scheidler v. Natl. Org. for Women, Inc. Two
of Rovner’s high court ‘‘losses’’ are attributable to a
case that was a lightning rod in the political battle over
abortion rights, spanning 28 total years of litigation and
three Supreme Court opinions.

The circumstances behind the hotly-contested case
involved the tactics of a group of pro-life anti-abortion
protesters, in which they physically blocked access to
clinics so that patients and staff could not get in or out
of the buildings. The Seventh Circuit discussed protest-
ers entering the clinics and destroying medical equip-

ment, chaining themselves to operating tables, and, in a
few instances, physically assaulting staff and patients.

The protesters also sent letters to other clinics threat-
ening to blockade them unless they shut down.

The clinics and a pro-choice national nonprofit orga-
nization sued the protesters, arguing that the tactics, in
context, amounted to extortion.

On the case’s first trip to the Supreme Court, in 1994,
the high court held that the Racketeer Influenced and
Corrupt Organizations Act, 18 U.S.C. § 1961, does not
require proof that the alleged criminal acts were moti-
vated by an economic purpose.

On the second trip up, in 2003, the Supreme Court
held that ‘‘extortion’’ under the Hobbs Act, 18 U.S.C.
§ 1951, requires improperly obtaining ‘‘property’’ from
another, and the ‘‘property’’ at issue here, such as ‘‘a
woman’s right to seek medical services,’’ did not
qualify.

In 2006 the high court issued its third and final rul-
ing, that Congress did not intend to create a freestand-
ing physical violence offense unrelated to robbery or
extortion within the Hobbs Act, in Scheidler v. Natl.
Org. for Women, Inc., 547 U.S. 9 (2006)(74 U.S.L.W.
1524, 3/7/06).

Broader View of Immigration Due Process. Rovner be-
came a naturalized U.S. citizen in 1955, and while she
adheres to existing immigration precedent when decid-
ing cases, she has not been afraid to express her views
when she believes that precedent is wrong.

In United States v. De Horta Garcia, 519 F.3d 658
(7th Cir. 2008)(Rovner, J., concurring), she concurred
separately to pick apart the due process implications of
a hyper-technical rule on discretionary relief.

The former Section 212(c) of the Immigration and
Nationality Act, repealed in 1995, allowed the attorney
general to admit otherwise excludable aliens into the
country at his discretion, unless they posed a threat to
national security or were engaged in international child
abduction.

The immigrant in the case argued, unsuccessfully,
that he was deprived of due process when the immigra-
tion judge failed to inform him of his right to petition
for relief under Section 212(c) during deportation pro-
ceedings.

But the Seventh Circuit has held that due process
‘‘does not entitle an alien ‘to be informed of eligibility

Rovner on Business Law
s FTC v. Bay Area Bus. Council, Inc., 423 F.3d

627 (7th Cir. 2005)—affirming summary judgment
order in favor of Federal Trade Commission
against companies violating the Telemarketing and
Consumer Fraud and Abuse Prevention Act, Tele-
marketing Sales Rule and the FTC Act by mislead-
ing consumers into believing they would receive a
credit card for a hefty ‘‘one-time’’ fee.

s Dey v. Colt Constr. & Dev. Co., 28 F.3d 1446
(7th Cir. 1994)—holding an employee was not re-
quired to ‘‘completely disassociate herself’’ from
an alleged sexual harasser to disprove collegiality,
or prove she had consulted a physician for psycho-
logical problems related to the incidents to estab-
lish a subjectively hostile work environment as a
matter of law.

Rovner on Civil Procedure
s Brown v. Argosy Gaming Co., 360 F.3d 703

(7th Cir. 2004)(72 U.S.L.W. 1573,
3/30/04)—holding a district court’s refusal to cer-
tify a question to a state supreme court is not a fi-
nal, appealable order, and that it does not fall
within the statutory exemptions for interlocutory
orders or the collateral order doctrine.

s Teal v. Potter, 559 F.3d 687 (7th Cir. 2009)—
determining U.S. Postal Service worker alleging
unlawful discharge did not exhaust administrative
remedies in her Rehabilitation Act claim where her
original Equal Employment Opportunity Commis-
sion claim was dismissed and she did not file a sub-
sequent post-termination complaint.
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for’ or to be considered for discretionary relief,’’ Rovner
wrote.

However, ‘‘the focus on the discretionary nature’’ of
the relief ‘‘fails to properly distinguish the right to seek
relief’’ which under Section 212(c) ‘‘was absolute from
the right to relief itself,’’ she wrote.

‘‘Thus, although the right to relief itself may be dis-
cretionary, what matters is the fact that the right of eli-
gible aliens to seek relief is absolute,’’ Rovner argued.

Though the immigrant would also have to show
prejudice in the form of ‘‘some likelihood that he would
have been granted relief,’’ the court’s precedent errone-
ously strips immigrants of the chance to make that
showing, she wrote.

In 2011 the Supreme Court held that the Board of Im-
migration Appeals’ policy for applying Section 212(c) in
deportation cases was arbitrary and capricious, in Judu-
lang v. Holder, 80 U.S.L.W. 4017, 2011 BL 313240 (U.S.,
Dec. 12, 2011)(80 U.S.L.W. 769, 12/13/11).

Concerns Over Classified Surveillance Warrants. Rovner
has also recently expressed due process concerns about
the procedure, or lack thereof, for challenging warrants
issued under the Foreign Intelligence Surveillance Act,
50 U.S.C. § 1801.

In United States v. Daoud, 755 F.3d 479 (7th Cir.
2014)(82 U.S.L.W. 1978, 6/24/14), Rovner concurred
separately to address what she called ‘‘a disservice to
the defendant and to the integrity of the judiciary.’’

In an ‘‘ordinary criminal case,’’ a search warrant
must be voided and the fruits of the search excluded if
the defendant can show that the affidavit contained
false statements that were deliberate or recklessly
made, and that the remainder of the affidavit is insuffi-
cient by itself to establish probable cause, according to
Franks v. Delaware, 438 U.S. 154 (1978).

However, unlike ordinary search warrants, applica-
tions for FISA surveillance are classified.

‘‘[T]he secrecy shrouding the FISA process renders it
impossible for a defendant to meaningfully obtain relief
under Franks absent a patent inconsistency in the FISA
application itself or a sua sponte disclosure by the gov-
ernment,’’ Rovner wrote.

‘‘I believe it is time to recognize that Franks cannot
operate in the FISA context as it does in the ordinary
criminal case. To pretend otherwise does a disservice to
the defendant and to the integrity of the judiciary,’’ she
wrote.

‘‘The responsibility for identifying a solution lies with
all three branches of government, but as the branch
charged with applying Franks, the duty falls to the judi-
ciary to acknowledge the problem, make such accom-
modations as it can, and call upon the other branches
to make reforms that are beyond our power to imple-
ment,’’ Rovner wrote.

‘‘[C]ourts cannot continue to assume that defendants
are capable of carrying the burden that Franks imposes
when they lack access to the warrant application that is
the starting point for any Franks inquiry,’’ she wrote.

Rover on Constitutional Law
s Hayden v. Greensburg Cmty. Sch. Corp., 743

F.3d 569 (7th Cir. 2014)(82 U.S.L.W. 1322,
3/11/14)—holding a high school basketball team’s
‘‘clean-cut’’ hair length requirement for boys con-
stitutes sex discrimination and violates equal pro-
tection, because it facially treats male and female
athletes differently and the record showed no com-
parable female grooming standard.

s Hallinan v. Fraternal Order of Police of Chi.
Lodge 7, 570 F.3d 811 (7th Cir. 2009)—holding Chi-
cago police union did not engage in ‘‘state action’’
or act in ‘‘concert or collusion’’ with the city by ex-
pelling two officers under union rules, where union
had no power to terminate officers’ employment,
and union was not required to provide free speech
or due process rights to members concerning
purely internal affairs.

s Bielanski v. Cnty. of Kane, 550 F.3d 632 (7th
Cir. 2008)—holding a teenager who was falsely ac-
cused and acquitted of sexual assault was not
‘‘seized’’ under the Fourth Amendment when she
was summoned to trial and subjected to pre-trial
restrictions.

Rovner on Criminal Law
s Holmes v. Village of Hoffman Estates, 511

F.3d 673 (7th Cir. 2007)—holding probable cause
to believe an individual committed one crime, and
even his conviction of that crime, does not fore-
close a malicious prosecution claim for addition-
ally prosecuting the individual on a separate
charge.

s United States v. Schuh, 289 F.3d 968 (7th Cir.
2002)—vacating a tavern owner’s four-level up-
ward sentencing adjustment for being an ‘‘orga-
nizer or leader’’ of a drug house because he merely
‘‘exercised management responsibility over []
property,’’ and acting as a ‘‘middleman’’ is not
enough to satisfy USSGUIDE § 3B1.1

Biographical Highlights
Born: Riga, Latvia, 1938

Nominated by: Ronald Reagan, to U.S. District
Court for the Northern District of Illinois, 1984;
George H.W. Bush, to U.S. Court of Appeals for the
Seventh Circuit, 1992

Law School: Georgetown University Law Center,
1961-63; Chicago-Kent College of Law, J.D. 1966

Legal Career: Judicial Clerk to Judge James B.
Parsons, N.D. Ill., 1972-73; Assistant U.S. Attorney,
N.D. Ill., 1973-77; Deputy Chief, Public Protection
Unit, 1975-76; Chief, Public Protection Unit, 1976-
77; Deputy Governor and Legal Counsel to Gover-
nor James R. Thompson (R-Ill.), 1977-84.
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Peers’ Praise, ‘Quintessential Judge.’ Judge William J.
Bauer, Rovner’s current colleague on the Seventh Cir-
cuit, was its Chief Judge when she integrated the bench
in 1992.

‘‘The Seventh Circuit and the nation will be better for
her contribution to our profession,’’ Bauer said at the
time. He called Rovner’s swearing in ‘‘a just cause for
celebration by all of the other judges on this court.’’

Her former Northern District of Illinois colleague
Judge Paul E. Plunkett said, ‘‘Ilana Rovner is to me the
quintessential judge.’’

‘‘She is order and dignity in an arena often filled with
conflict and rancor. She enriches her colleagues by
blending her humanity with her wisdom,’’ Plunkett
said.

Ant Judging Ants. As for Rovner herself, at the end of
the day, ‘‘I hope I’ve given justice to people and I hope
I’ll be thought of as someone who really cared a lot,’’
she said.

‘‘I don’t think of myself as Judge Illana Diamond
Rovner. I really don’t. I just think of myself as someone
who has had the same sorts of ups and downs as every-
one has, some more, some less,’’ she said.

‘‘It is very hard to judge others. You know, ye who is
without sin, [] cast the first stone,’’ Rovner said.

‘‘In the final analysis, I really do think we’re all sort
of like ants,’’ she said.

BY JEFFREY D. KOELEMAY

Full text of Judge Rovner’s four-part ABA interview is
at http://pub.bna.com/lw/ABARovner_Full.pdf.

Video of Judge Rovner’s interview with the Illinois
Supreme Court Commission on Professionalism is at
http://vimeo.com/89976983.

The introduction to the John Marshall Law Review
issue dedicated to Judge Rovner is at http://
pub.bna.com/lw/26JMarshallLRev04.
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