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Free and Equal  
Citizenship and Non- 
profit Status: A Reply 
to Spinner-Halev

Corey Brettschneider1

In his comments, Jeff Spinner-Halev endorses my argument that the state 
should condition its direct funding of associations on their respect for free 
and equal citizenship. But he claims that this condition should not be applied 
to tax-exempt, non-profit status. In his view, tax exemption differs from state 
funding and should be subject to a weaker standard. The weak standard, as he 
calls it, is that associations are entitled to tax exemption as long as they do not 
practice “invidious discrimination.” This raises the question at the heart of 
this exchange: should non-profit status be conditional on the stronger stan-
dard of groups not opposing the ideal of free and equal citizenship? In reply 
to Spinner-Halev, I argue that the state should condition tax exemption, and 
not just direct funds, on non-profits’ providing some public good. At mini-
mum, this entails that groups receiving non-profit status should not oppose 
the ideals of equality under law or “free and equal citizenship.” I defend  
my position as being consistent with a diverse civil society. I also argue  
that although churches should not be exempt from my strong condition, the 
Catholic Church and Orthodox Jewish groups do meet this condition for non-
profit status. I welcome the chance to respond to Spinner-Halev’s important 
arguments, and to elaborate the transformative theory of religious freedom 
that I proposed and defended in my article. The arguments in the article and 
this reply are further detailed in my forthcoming book, When the State Speaks, 
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What Should it Say? How Democracies Can Protect Expression and Promote 
Equality.

Tax-exempt nonprofit status should be regarded as a type of subsidy, not 
a right such as freedom of speech or association. Non-profit status is thus 
similar to direct grants or affirmative state support that should be conditional 
on respect for the ideal of free and equal citizenship. The tax exemption that 
non-profits receive has a similar financial effect as a grant. A tax exemption 
therefore should be regarded as a form of subsidy.1 In addition, organizations 
that receive non-profit, 501(c)(3) status are entitled to a further public sub-
sidy in the form of tax-deductible contributions, under 26 U.S.C. §170. Tax 
deduction offers what amounts to matching funds from the government. 
Individuals who give money to 501(c)(3) organizations can deduct their con-
tributions from their taxes. The U.S. government then gives a subsidy by 
replacing the money that it would have collected in taxes and in effect grant-
ing those funds to nonprofit organizations. Tax-deductible status therefore 
provides a second form of state subsidy for nonprofit organizations. But if 
tax-exempt, non-profit status and state funding are both subsidies, the argu-
ment that I provide in my article for my strong condition of respect for free 
and equal citizenship, which Spinner-Halev accepts for direct state funding, 
should also apply to tax exemption and tax deductibility.

My view that tax-exempt, non-profit status should be regarded as a kind of 
subsidy is underscored by the federal tax code as it has been interpreted by 
the Supreme Court. It recognizes nonprofit status as a kind of privilege, rather 
than a right. Specifically, nonprofits other than churches are required to 
show that they provide a “public benefit” before they can be granted the 
privilege of tax exemption (later I will question the automatic tax exemption 
for churches).2 I contend that one of the necessary conditions for providing a 
public benefit is respect for free and equal citizenship. Spinner-Halev prefers 
a weaker condition for tax exemption, namely, that the association does not 
practice invidious discrimination. However, if Spinner-Halev means to limit 
invidious discrimination to the specific practices outlawed in the 1964 Civil 
Rights Act, as he seems to suggest, that would be too narrow a condition for 
deciding to grant tax exemption and tax deductibility. The advantages of my 
stronger standard of free and equal citizenship can be clarified by looking 
more closely at the case of Bob Jones University.

One aspect that makes Bob Jones University a hard case is that the school 
did not discriminate in admissions. Its form of racism was more subtle. Its 
internal policies prohibited interracial dating, but the school specifically 
worked to comply with the 1964 Civil Rights Act by not discriminating 
against blacks in admissions. In the case, the justices divided over whether 
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the 1964 Civil Rights Act applied to the kind of discrimination that Bob Jones 
was practicing. Namely, the dissent seems to hold the position that the uni-
versity’s policies are internal matters not prohibited by the 1964 Civil Rights 
Act. If Spinner-Halev wishes to rely on the notion of “invidious discrimina-
tion” as codified by the 1964 Act, at minimum it seems that his standard too 
would regard Bob Jones University as a hard case. By contrast, my strong 
condition makes it is clear that Bob Jones University should be denied tax 
exempt status. Even if there is disagreement over whether it violated the 1964 
Civil Rights Act, on my view the university clearly should have been denied 
tax exempt status, since the state should not give subsidies to any organiza-
tion that opposes the ideal of free and equal citizenship. Indeed, even if the 
internal policies and beliefs of an organization are protected as a matter of 
speech and association, this does not, on my view, entitle them to subsidy. 
Bob Jones’ internal policies revealed that the organization was opposed to the 
ideal of free and equal citizenship, and advocated discrimination. Therefore 
the IRS was right to deny it the subsidies that come with non-profit status. 
The state has a duty not to grant subsidies to a university that opposes  
this ideal, because the state’s laws and policies, to be legitimate, must be 
consistent with treating all citizens as free and equal. It is not consistent with 
treating all citizens as free and equal to subsidize an organization that does 
not respect the free and equal citizenship of interracial couples.

I agree with Spinner-Halev, however, that decisions about tax exemption 
should not be left to the discretion of one agency. To avoid the problems of 
discretion, I propose that the conditions for tax exemption and tax deduct-
ibility be codified under non-profit law. The law would have the advantages 
of being clear and declared in advance. In particular, the law should clarify 
that groups do not serve a “public benefit” when they oppose free and equal 
citizenship, especially the notion that all citizens should be regarded as equal 
under law regardless of race, gender, or sexual orientation.

Spinner-Halev tries to support the weak condition on tax exemption by 
appealing to the “civil society argument.” He believes that granting tax 
exemption to associations that oppose free and equal citizenship, but that do 
not practice invidious discrimination, would increase the diversity of civil 
society. Greater diversity would give citizens more opportunities to dissent 
from the government and might tame extremism. He also assumes that grant-
ing tax exemptions for groups that deny the freedom and equality of some 
citizens would build greater trust among citizens, because it would enhance 
civil society. However, my strong condition on tax exemption allows for a 
diverse civil society, because it supports robust protections for the freedoms 
of association, expression, and religion. For example, the officials of Bob 
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Jones University should be allowed to exercise their free speech right to criti-
cize interracial dating and to ban it on campus if they forgo non-profit status. 
What the strong condition rules out is state subsidies, such as tax exemption 
and tax deductibility, for associations that oppose free and equal citizenship. 
These associations may still raise money privately and exercise their free 
speech, association, and religion rights. Given that these groups retain their 
rights, it is unclear that there would have an adverse effect on the diversity of 
civil society from the state not granting non-profit subsidies. Indeed, Spinner-
Halev partly acknowledges that the benefits of the civil society argument are 
not entirely dependent on subsidies when he allows the strong condition of 
respect for free and equal citizenship to apply to direct state funding. 
However, even if there were some detrimental effects from not granting tax 
exemption and tax deductibility, I believe that consideration would be out-
weighed by the state’s obligation to not be complicit in supporting these 
groups. When the state protects groups opposed to the values of free and 
equal citizenship, it is necessary to clarify that it is not endorsing these 
groups, and that it criticizes their discriminatory message. It would not  
be legitimate for the state to provide grants to, and thus to be complicit in, the 
activities of associations that seek to undermine the freedom and equality of 
some citizens. Such subsidies would be incompatible with the legitimate 
state’s commitment to upholding free and equal citizenship.

Another worry of Spinner-Halev’s is that the strong condition might apply 
to certain religious groups if they oppose free and equal citizenship. He men-
tions in particular the Catholic Church and some forms of Orthodox Judaism, 
since they may be seen as not treating men and women equally in religious 
governance. The issue is salient because unlike other non-profits, churches 
and synagogues are not required to demonstrate that they serve a public pur-
pose to receive tax exemption.3 In reply, I emphasize that what I call “the 
substance-based limit” restricts the strong condition to clear instances in 
which the ideal of free and equal citizenship is unambiguously opposed. The 
question is when church doctrine actually does clearly conflict with the ideals 
of free and equal citizenship, as opposed to making religious distinctions 
without these implications for citizenship.

I want to begin by acknowledging that it is possible for a church’s central 
doctrine to oppose free and equal citizenship, and that such a church should 
be denied tax exemption. This requires rethinking current non-profit law in 
this area, specifically the assumption that churches automatically satisfy the 
public benefit test. For example, the Westboro Baptist Church of Topeka, 
Kansas, advertises on its website that its central message is that “God hates 
fags.”4 According to the website, the message is religious is nature. In the 
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Church’s words, “God hates fags—though elliptical—is a profound theo-
logical statement.” Its doctrine also includes the explicit message that gay 
citizens “deserve death.” In my view, it would be a mistake to grant an 
organization like the Westboro Baptist Church tax exemption automatically 
on the grounds that it is religious. Such a church group actively opposes the 
freedom and equality of citizens.

The state should clarify that its protection of the free speech rights of this 
church does not imply that the state is neutral toward or complicit with its 
hateful views.5 One way to show that the government is not complicit is by 
not giving the subsidies of tax exemption and tax deductibility. For example, 
in Snyder v. Phelps, the Supreme Court examined the question of whether the 
Westboro Church’s protests at military funerals merited free speech protec-
tion. At these funerals, members of the Church held placards claiming that 
military deaths are divine punishment for America’s tolerance of homosexu-
ality. The protests, however, took place out of the immediate view of the 
families, and the Court stressed in its opinion that the targeted audience of the 
demonstration was not the families but the wider society. Here the Court 
argued along similar lines as in Virginia v. Black that the Church’s speech 
was a matter of “public concern” protected by the right of free expression, 
and not a prohibited threat addressed to the families themselves.

On my view, however, if we are to protect the free speech rights of the 
Westboro Church, it is equally important to express criticism of its message. 
By not granting tax exemption, the state would send a clear signal that its 
protection of the Westboro’s rights to free speech and religion should not 
be confused with approval of the Church’s hateful viewpoint. Indeed, the 
Court’s opinion did condemn the content of Westboro’s message. But criti-
cism of hateful viewpoints such as Westboro’s should not be confined to 
expression by the Court. The state should also refuse to subsidize the 
Westboro Church with a tax exemption. This would make it clear that the 
state is not complicit in the Westboro Church’s viewpoint. Such a move would 
both criticize the Westboro Church’s message and protect its right of free 
speech and religion.

I believe that it is a mistake that the federal law designating the criteria for 
nonprofit status exempts churches from meeting the public benefit require-
ment. Churches that actively oppose the ideals of free and equal citizenship, 
such as the Westboro Baptist Church, should not be given the tax-exemption 
and tax-deductibility subsidies of non-profit status. While this argument 
might seem quite far-reaching, the question is not whether a Church’s expres-
sion is inegalitarian but whether it opposes the more specific political ideal of 
free and equal citizenship. I think the state should be willing to confer tax 
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exemption if there is a reasonable case to be made that a church does not 
clearly oppose the ideal of free and equal citizenship.

With respect to the Catholic Church, I am not convinced that either its 
views on homosexuality or its position on female priests clearly opposes free 
and equal citizenship. The granting of non-profit status should be at issue 
only when there is no ambiguity as to whether a group opposes the ideals of 
free and equal citizenship. In the case of Westboro, there is clear opposition, 
since that church argues that gays deserve death. By contrast, a plausible 
argument can be made for the case that the Catholic Church and Orthodox 
Jewish groups do not oppose free and equal citizenship. Indeed, unlike the 
Boy Scouts of America, the Catholic Church does not bar homosexuals from 
membership. As Andrew Koppelman suggests, the Church attempts to distin-
guish between gays’ status within the religion and the particular practice of 
being gay.6 It is possible to draw on this insight to argue that the Catholic 
Church holds a theological basis for distinguishing between gays and non-
gays that is not the same as refusing to acknowledge the status of gay citizens 
as equal citizens. Of course, the Church’s position on gay marriage might 
seem to challenge this view, and to the degree that the Catholic Church 
engages in public advocacy against gay rights like the Westboro Church, 
there is more of a concern that it might violate free and equal citizenship. But 
its internal religious distinction between gay and non-gay parishioners does 
not seem on its own to violate the ideal of free and equal citizenship.

Similarly, there is an argument to be made that the ban on female priests 
is not the same as refusing to allow women equal status in society at large. 
There are historical and theological grounds for denying women the ability to 
give the sacrament that might not implicate their larger status in society. 
Indeed, one way of seeing whether the church holds views that are incompat-
ible with the equal citizenship of women is to examine its current attitudes 
towards public officeholders who are women. To my knowledge, the church 
does not actively campaign against women or gays who seek public office in 
contemporary American politics. Indeed, it often celebrates Catholic women 
who attain high political office, as Spinner-Halev acknowledges. A similar 
argument can be made about Orthodox Jewish communities that segregate 
men and women during religious services. These congregations claim to have 
a theological justification for separating men and women in religious ser-
vices, and they say that this justification does not imply that women are 
unequal in democratic society. If women have a wider social role, as female 
Orthodox Jews often do in the society at large, this would suggest that 
the distinction between men and women is theological rather than political.
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Although I believe that the Catholic Church and Orthodox communities 
should be granted tax exemption, I do not want to deny the voice of women 
and gays who ask whether their religious groups should become more  
egalitarian. Here Spinner-Halev and I agree that members of many religious 
communities are actively discussing whether certain theological distinctions 
are at odds with the civic commitment to equality. This kind of reflection is 
appropriate given the complex nature of the possible tension between theo-
logical and civil values. But in these cases, it is not clear that the Catholic 
Church or the Orthodox Jewish groups oppose the ideal of free and equal citi-
zenship, and so they should be granted tax-exempt status.
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Notes

1. Regan v. Taxation with Representation, 461 U.S. 540 (1983). The Court noted that 
“both tax exemptions and tax deductibility are a form of subsidy that is adminis-
tered through the tax system,” since “a tax exemption has much the same effect 
as a cash grant to the organization of the amount of tax it would have to pay on its 
income.”

2. Chief Justice Burger cites the “public benefit principle” as a justification for tax 
exemption in Bob Jones University v. United States, 461 U.S. 574 (1983). Justice 
Burger writes, there is “no doubt that Congress deemed the specified organizations 
entitled to tax benefits because they served desirable public benefits. . . . For every 
dollar that a man contributes for these public charities, educational, scientific, or 
otherwise, the public gets 100 per cent.”

3. Internal Revenue Service, Tax Guide for Churches and Religious Organizations 
(Washington, DC: Internal Revenue Service), http://www.irs.gov/pub/irs-pdf/
p1828.pdf (p. 3).

4. Westboro Baptist Church Home Page, http://www.godhatesfags.com/.
5. Snyder v. Phelps, 562 U.S. ___ (2011).
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6. Andrew Koppelman with Tobias Barrington Wolff, A Right to Discriminate How 
the Case of Boy Scouts of America v. James Dale Warped the Law of Free Associa-
tion (New Haven, CT: Yale University Press, 2009), 97.
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