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Many have thought that there is something funda-
mentally antidemocratic about constitutional lim-
itations on democratic decision making. The basic
problem is that if democratic decision making is to be
constrained by norms that are independent of de-
mocracy then it will be constrained by norms on
which people disagree. But if democratic decision
making reflects majority views about the proper
norms for the governance of society, constitutional
constraint will often imply countermajoritarian con-
straint by a minority (8). Brettschneider’s purpose is
to show how there can be constraints on the dem-
ocratic process that remain true to democratic values.
Brettschneider proposes what he calls the ‘‘value
theory of democracy’’ as a way of resolving the
countermajoritarian problem. The central idea is that
to respect citizens as rulers one must be able to justify
the coercive activities of the state to them. The value
theory of democracy asserts that this justification
must proceed on the basis of the ideas citizens are
rulers by virtue of being makers of law and by virtue
of being addressees of law (28). To respect this status
in each of its forms one must respect the three core
values of democracy: political autonomy, equality of
interests, and reciprocity (23). The three values
underpin the importance of democratic procedures
and the importance of rights that must be protected
against democratic procedures. Brettschneider does
not spend a great deal of time on the relation of the
three values to democratic procedure. Equality of
interests, he argues, underpins the idea that each
citizen is to have an equal vote in the democratic
process. Political autonomy underwrites the idea that
citizens are to participate in the making of law and
policy. Reciprocity underwrites the idea that in the
democratic process citizens are to provide mutually
intelligible reasons for their proposals of law and
policy. Together, these three values are at the basis
of treating citizens as free, equal and reasonable.
Brettschneider argues that these values ground the in-
trinsic values of freedom of expression (44–50), the
rule of law (39), privacy (chap. 4), the rights of the
accused (chap. 5) and welfare rights (chap. 6). In

grounding these rights in the very same values that
ground democratic collective decision making,
Brettschneider hopes to show that these rights may
limit democratic procedures without in anyway
undermining democracy. The idea is that the core
values of democracy are actually an explication of
‘‘what democracy means’’ and not independent jus-
tificatory grounds of democracy although they do
seem to ground particular institutions and rights (11).

In the case of privacy and the freedoms of
expression and association there is a kind of parallel
between the justification of the right and the justifi-
cation of the right to participate in politics (31, 71).
The right to participate expresses a kind of respect
for the capacity of a person in matters of politics, the
right of privacy respects the capacity of a person to
regulate her own life. Furthermore, the three core
values defeat arguments that attempt to undermine
privacy in the name of a conception of the good life.
Brettschneider argues that capital punishment is
incompatible with the idea that citizens should always
be able to prove their innocence and should never
lose their status as citizens (110). He also argues that
to justify the coercion that backs a property holder’s
right to exclude others from her property, each per-
son so excluded must have at least a guarantee of a
minimum amount of property (124). In his discus-
sion of judicial review, Brettschneider gives us a
conception of how these two dimensions of democ-
racy are to interact. The main idea is that these two
aspects of the value of democracy are to be balanced
against one another. So a limitation on democratic
procedures in favor of outcomes that protect rights is
described as a loss to democracy. A violation of right
by the democratic assembly is also a loss to democ-
racy. The value theory instructs us to minimize the
losses to democracy that arise from limitations on
participation and violations of rights (138).

One worry I have with the account is that it is not
clear how the three values underwrite democratic
processes of collective decision making. I am not sure
if they are either necessary or sufficient. If we think of
the values of political autonomy, equality of interests,
and reciprocity, it would appear that we could satisfy
all these values without requiring democracy. For
example, I am sympathetic to the idea that democ-
racy is partly grounded in equality but the relation
between equality of interests and equality of the vote
is a complex one that requires a great deal of elab-
oration, as can be seen from John Stuart Mill’s denial
of this connection. The same worry holds for political
autonomy. Furthermore, it is not clear that democ-
racy requires all three or even any one of the three.
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For instance, it is not clear to me that a morally
legitimate democratic decision making must require
that decisions can be justified to all on the basis of
commonly acceptable reasons. One reason why I stress
this worry is that it is not clear to me that the values
of political autonomy, equality of interests, and reci-
procity are sufficiently determinately laid out to ensure
that it is the same values that underpin democratic
processes and substantive rights. And yet it is this
sameness of value that is essential for the claim that
the notion of democracy applies not only to the pro-
cess but also to the outcomes of the process.

I applaud the idea that the values that underwrite
democratic processes also underwrite democratic
rights and that this helps us see how the authority of
democracy is grounded and limited. But I am unsure
that the balancing model that Brettschneider ulti-
mately espouses can perform the task of defeating the
countermajoritarian difficulty. The problem is that if
citizens disagree on the relative weights of the values
behind the process and the right in question or if they
disagree on whether the values really do stand behind
or block a particular decision, we are very close to
where we started. And of course, if the values are
significantly different in the political and individual
cases, then the kinds of disagreement at the basis of the
countermajoritarian difficulty threaten to arise again.

Still it is impossible in this short space to do
justice to this original, searching, and subtle discus-
sion of the limits to democratic authority or to the
fascinating and careful discussions of particular con-
stitutional rights.

Thomas Christiano, University of Arizona
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I would like to thank Thomas Christiano for partici-
pating in this exchange and for his insightful com-
ments. The exchange highlights our shared contention
that common values underlie both democratic pro-
cedures and the rights associated with the liberal tra-
dition. It also highlights our disagreements both about
the content of these values and their implications for
limits on democratic authority. In this limited space I
will respond by first elaborating on why the core
values underlie democratic procedure and then by
replying to Christiano’s concerns about disagree-
ments regarding the meaning of the core values.

Christiano inquires into whether what I call the
core values of democracy—political autonomy, equal-
ity of interests, and reciprocity—really do underlie

democratic procedures. He suggests, for instance,
that while equality of citizens’ interests may well be
an underlying feature of any true democracy, this
value does not translate automatically into equal
voting rights.

In responding to Christiano, I want to begin by
further delving into the role of the right to vote, an
issue raised in both of our reviews. I regard equal
access to the vote regardless of race, ethnic back-
ground, or gender as a right central to any legitimate
democracy. Because it is arguably the most essential
aspect of democratic procedure, I find it a useful
starting point for articulating the values that underlie
all democratic procedures. Early in my book I identify
arbitrary disenfranchisement as a paradigmatic vio-
lation of democratic legitimacy. I argue in Chapter 1
that purely procedural accounts that do not appeal
to the core values fail to adequately explain why dis-
enfranchisement is problematic for self-government.
In particular, I claim that such accounts cannot ex-
plain why a policy of disenfranchisement would be
illegitimate even if it were enacted through demo-
cratic procedures.

We can begin to see how the core values underlie
the right to vote by looking to an instance of its
violation. Arbitrary disenfranchisement violates the
first core value, political autonomy, by denying cit-
izens the right to participate in their own collective
self-governance. It also violates citizens’ democratic
entitlement to have a say about laws that will po-
tentially coerce them. As the civil rights movement
helped to make clear, disenfranchisement also clashes
with the second core value by denying the equal
status of citizens. Without an equal say in discerning
the collective interest, citizens cannot be considered
equal members of society. Mill’s proposal that Oxford
and Cambridge graduates should receive two votes
and the rest of society one rightly strikes most of us
now as a nonstarter. Finally, with regard to the core
value of reciprocity, although my book is in many
ways an argument about the limits of democratic
procedure, I agree with theorists of deliberative
democracy that the right to participate in reasoned
political discussion and the existence of forums for
doing so are also central to the franchise and to de-
mocracy. Without opportunities for citizens to ex-
change ideas and develop political judgments, voting
is an empty exercise. However, providing these oppor-
tunities without a right to vote would also be mere
discussion, not deliberation in the service of demo-
cratic decision making.

Christiano also contends that even if the core
values underlie both democratic procedures and the
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