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Corey Brettschneider 
Brown University, Providence, Rhode Island 

t is my pleasure to respond to Frank Lovett's insightful, thought-provoking 

Iresponse to my article, "The Rights of the Guilty." Importantly, Lovett 
focuses our attention on the relationship between the requirement of con 

sent, often seen to be at the heart of the social contract tradition, and my 
account of contractualism. In his view, my contractualist account of punish 
ment suffers from the same flaw as many consent-based theories. Namely, it 
is indeterminate in regard to fundamental political issues, including those of 
punishment. While I suggest that a concept of reasonable rejection can help 
us to think about the fundamental rights of citizens, including the rights of 
convicted criminals, Lovett is skeptical about this possibility. 

Lovett begins, as I do, by acknowledging that no account of punishment 
can rely on the actual endorsement of all citizens. If an actual unanimous 

agreement were required each time we attempted to discern a punishment, 
surely there would always be someone who dissented for some reason, no 

matter how outrageous that reason might be. But as Lovett emphasizes, 
pointing to my own claims in the article, a theory of legitimacy could not 
and should not rest on actual agreement, but rather should seek positions on 
which there could be reasonable agreement among citizens. However, 
Lovett thinks that such a move also cannot yield determinate results. He 
suggests that there will be continued disagreement, even after deliberation 
and even when citizens take seriously the need to treat each other as free 
and equal. In such instances, Lovett suggests that we will eventually need 
to aggregate the actual preferences of citizens, which in turn will generate 
even greater indeterminacy. 

Before I turn to the issue of indeterminacy, I first want to respond to his 
characterization that mine is a consent theory. Although Lovett is surely right 
to suggest that there is a historical connection between social contract theo 
ries and consent, I have deliberately attempted to sever this connection in the 
account of contractualism I give in my article, as well as in the account of 
"democratic contractualism" which I defend in my book, Democratic Rights: 
The Substance of Self-Government.1 I think there is a danger in conflating 
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the distinction between reasonable and unreasonable disagreement and that 
between consent and non-consent, and avoid running these concepts 
together.2 The problem of proceeding by appeal to consent is that there is a 
risk that what people should want will be confused with what they actually 
do want or would want under some set of conditions. In my book I call this 
a danger of "false attribution," and I find it present most prominently in 
Rousseau, who fails to keep the categories of normative legitimacy and 
actual endorsement distinct.3 

In contrast to consent-based views, I offer an account of those values 
which recognize citizens' status as free and equal, regardless of whether 
actual people endorse such values. My inquiry about rights, including the 
rights of the guilty, proceeds from these "core values" to ask about the limit 
such values place on legitimate coercion. I thus avoid an emphasis on con 
sent and offer instead an account of what the core values of a democratic 
society require of coercive policy. This view is based neither in consent nor 
in a comprehensive conception of the good, but instead in values common 
to the shared status of all in a democratic polity as free and equal. I avoid 
too the temptation to claim my view is an ideal procedure involving hypo 
thetical consent. I argue that even under ideal circumstances, actual citizens 

might reject the criterion of reasonableness. 
Even, however, if Lovett were to grant my claim to have severed the tie 

between consent and the core values, his response suggests that my account 
of contractualism allows for reasonable disagreements on fundamental pol 
icy issues. Consent, therefore, might seem to reenter my account as a way 
to resolve such reasonable disagreements. More specifically, in instances of 
reasonable disagreement, Lovett seems to suggest, I will be forced to turn 
to some procedure for aggregating the actual endorsements of individuals. 

In regard to the issue of indeterminacy, without question, Lovett is cor 
rect that, on some issues, there will be persistent reasonable disagreement. 
But at times he seems to suggest that all issues permit reasonable dis 
agreements, and here I think he is incorrect. For instance, Lovett raises the 
issue of whether or not to ban hate speech as illustrative of where my view 
is indeterminate. But this is an issue I deliberately avoid in my article. The 
possibility that contractualism might be indeterminate on this particular 
issue does not negate my contention that there are some instances where 
the theory might require some determinate rights that restrict state action. 
It might be the case that Lovett thinks the fact that contractualism cannot 
explain every case renders it flawed. But I do not think it the test of a 
theory of punishment, or for that matter any other theory, that it can offer 
determinative results in all hard cases. Moreover, in the absence of the 
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proposal of some defensible alternative theory that can explain the existence 
of the rights of the guilty, which Lovett claims he endorses, as well as the case 
of hate speech, it is hard to offer an argument against the claim that there 
might be some such theory. 

The aim of my article, as well as my book, Democratic Rights: The 
Substance of Self-Government, is to try to carve out a realm of what might 
be called "unreasonable disagreement."4 It is my view that some policies 
violate the fundamental status of citizens to such a great extent that no rea 
sonable citizen could endorse them as consistent with the core values of a 
democratic society. Thus, while some policy issues may permit continued 
reasonable disagreement, there are some issues about which it would be 
unreasonable for citizens committed to the core values of a democratic 
society to disagree. For instance, in my article I suggest that state torture 
and the death penalty are paradigmatic examples of matters about which 
there is unreasonable disagreement. 

It is essential here to clarify the distinction between the notion of the rea 
sonable as a term of art in contemporary liberal theory and its colloquial 

meaning. There are, of course, plenty of people who are reasonable in the 
usual sense of the word and who might still disagree with my conclusions 
about punishment. But I use the term, following Rawls, to refer more 
specifically to the requirement that a reasonable policy must treat citizens 
in accord with their status as free and equal and must be justifiable to citi 
zens by reference to core democratic values. Nothing in the claim about 
such unreasonable disagreements, however, takes away from the possibility 
that there might be some policy matters about which there is reasonable 
disagreement. 

Now that I have addressed the issue of indeterminacy in regard to the 
standard of reasonableness, I want to turn to his claims about aggregation. 
I must admit to being unsure about where and why Lovett thinks an account 
of aggregation enters into my contractualist theory. On issues about which 
there is unreasonable disagreement, such as the rights of the guilty, the 
problem of aggregation raised by Lovett is never triggered. Whether it 
might be triggered in an attempt to decide between reasonable alternatives 
or when it comes to designing a procedure for implementing policy is a sep 
arate matter. Indeed, these are the distinct issues taken up by Phillip Pettit 
in his seminal article, "Deliberative Democracy and the Discursive Dilemma."5 

It might seem to some readers that this response, while clarifying my 
theory, makes it seem an anti-democratic account of rights. I have rejected the 
idea of basing such rights on an empirical overlap in what people actually 

want, as well as the idea of deferring to a system of aggregation. Indeed, 
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unlike much deliberative democratic theory, I have suggested that no pro 
cedure, no matter how inclusive, can legitimately produce results which are 
certain to be reasonable in the sense that they respect the core values of a 
democratic society. My claim about democratic rights is one about what 
counts as a democratic outcome regardless of the procedure that produced 
it.6 In what sense, then, is this principled account democratic? I answer this 
challenge in my book, Democratic Rights: The Substance of Self-Government. 
In short, my answer there is that fundamentally, democracy is not merely 
about aggregative or deliberative procedures. In a deeper sense, democracy 
is about a need to respect the substantive values of political autonomy, 
equality of interests, and reciprocity. While these values suggest an impor 
tant role for rights of participation in democratic procedures, they also 
rightly constrain those procedures, especially when the procedures gener 
ate unreasonable policies. It is thus the democratic nature of the core val 
ues of democracy that provides for certain substantive democratic rights, 
among these the rights of the guilty. 

I am thus with Lovett in thinking the role of consent problematic. But 
unlike him, I do not think this dooms contractualism. On the contrary, I 
have offered an account of contractualism which is fundamentally based in 
principles and in their rightful application. Moreover, while I agree with 
him that there may be some issue about which contractualism is indetermi 
nate, I do not think this is the case for all issues. Rather, I have focused my 
attention on criminal punishments that are prohibited by the rights of the 
guilty in a legitimate polity. 
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