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Corey Brettschneider argues for a value theory of democracy as an alternative 

to procedural and epistemic theories. The three core values that underlie democracy are 

equality of interests, political autonomy and reciprocity. These values are implicit in 

the practices and institutions of contemporary democracies. They are central to 

democracy because they facilitate and sustain the idea of democratic citizens as free, 

equal and reasonable rulers. These values are understood to be not merely important 

and central values for a just state but central to democratic governance. A careful 

examination of these values reveals that they require both respect for majoritarian 

procedures that guarantee meaningful participation in decision-making and an effective 

protection of substantive rights. Much of Brettschneider’s book is devoted to an 

examination of the conclusions that follow from the value theory of democracy. 

Brettschneider identifies what substantive rights individuals have and establishes the 

ways in which the three core values identified by him justify these rights. 

The question addressed by chapter seven is what institutional structures best 

reflect the core values and how these institutions ought to operate. Such an institutional 

structure ought to respect people’s autonomy (by facilitating participation), promote 

equality of interests and instantiate reciprocity. Determining what the ideal institutional 

structure is requires examining hard cases in which the decisions generated by 

majoritarian procedures are incompatible with substantive rights. When majoritarian 

procedures yield decisions that violate substantive rights there is always an inevitable 

loss to democracy. If such decisions are allowed to stand, substantive rights are 

violated to the detriment of some of the core values; if, on the other hand, these 
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decisions are overruled by the courts, majoritarian procedures are defied to the 

detriment of other core values. Brettschneider believes that given such inevitable 

conflicts, the right decision is that which minimises the aggregate or overall loss to the 

core values. Determining what the right decision is therefore requires comparing or 

balancing the loss to core values resulting from an anti-majoritarian rights-respecting 

decision and the loss to core values resulting from a majoritarian rights-violating 

decision. 

The rationale underlying this process of balancing is simply the fact that both 

honouring the decisions resulting from majoritarian procedures and overruling such 

decisions in case they violate substantive rights protect the core values of democracy. 

When citizens participate in political decision-making, they exercise their autonomy 

`by the very act of making a decision’ (Brettschneider 2007: 144). Furthermore, their 

`equality is recognized when their vote is regarded as equal to all of their fellow 

citizens’ votes’ (ibid.). The right substantive outcomes are also congenial to democratic 

values either because these decisions are preconditions of democracy or because they 

have an impact on some or all of the democratic values. Hence, a theory of democracy 

should recognise that a genuine democratic regime is founded on balancing substantive 

rights and majoritarian procedures. In case of a conflict between procedural and 

substantive concerns, a decision has to be made as to which of these two components is 

weightier.  

Chapter seven also explores the ramifications of this paradigm for legal 

reasoning. The reasoning of judges considering whether to override decisions of 

representative bodies should reflect the conflicting concerns involved in such a conflict. 
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Regarding a judge who is called upon to evaluate the constitutionality of a statute, 

Brettschneider writes: 

 

[She] should consider carefully the details of the case and the democratic right at 

issue, from the perspective of both procedure and outcome, before making up her 

mind. If the outcome is ratified by the national plebiscite system, there is a reason 

to think it has some democratic weight (2007: 139).  

 

Yet this reason can be overridden if the countervailing considerations are 

sufficiently weighty, namely, if the decision endorsed by the majority is sufficiently 

detrimental to the democratic core values.  

In challenging the compelling picture proposed by Brettschneider, I shall raise 

two objections. First, I shall argue that many of the cases understood by Brettschneider 

to involve conflicts between democratic procedures and substantive rights do not 

involve genuine conflicts of this sort. More specifically, I shall argue that, in general, 

democratic values do not require granting any weight to the decisions generated by 

majoritarian procedures when those decisions violate basic political rights. Majoritarian 

procedures merit respect only when they touch upon issues that ought to be collectively 

and democratically made. Yet many substantive political rights are not proper issues 

for majoritarian procedures. Furthermore, I shall argue that there is no principled 

reason to subject the decision whether a particular norm violates political rights or not 

to democratic procedures, and there is no principled reason (as opposed to prudential or 

pragmatic reason) to give prima facie weight to the decisions of the democratic polity 

with respect to such issues. Second, I shall establish that Brettschneider’s analysis fails 
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to explain why judicial review is desirable. More specifically, I shall argue that while 

Brettschneider explains why the legislative process may be detrimental to democratic 

values, he fails to explain why review by judges is likely to render more democratic 

decisions than no review at all or, alternatively, review by non-judicial bodies. I shall 

also argue that this difficulty is shared by many, if not all, traditional justifications of 

judicial review. These justifications are ultimately instrumentalist justifications: they 

rest on the premise that judicial review has some positive outcomes, e.g., because the 

decisions likely to be rendered by judges are superior to those rendered by the 

legislature. In contrast, I shall argue that the only plausible justification for judicial 

review is a non-instrumentalist one—one that rests on the intrinsic value of the judicial 

process.  

 

1. Do Majoritarian Procedures Always Realise Democratic Values? 

My first objection is based on the claim that in contrast to Brettschneider’s 

central claim, majoritarian procedures do not always realise democratic values; in 

particular, they do not realise the value of autonomy. In fact, majoritarian procedures 

realise democratic values only with respect to certain types of decisions—decisions that 

are appropriately relegated to the majority. Most constitutional rights involve issues 

that should not be decided by the majority of citizens. Furthermore, even the decision 

to classify certain concerns as constitutional rights is, in itself, not a decision that ought 

(at least as a matter of principle) to be made by the public. 

To establish my objection, think of the following example used by 

Brettschneider. The Texas legislature passes a statute prohibiting flag burning. The 

court explores whether the legislature may pass such a statute. Let us also assume that 
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the prohibition violates the right to free speech. Last, assume that the court strikes 

down the prohibition (as it in fact did in Texas v. Johnson). We are asked now to 

examine the justifiability of the court's intervention.  

Brettschneider rightly contrasts two justifications for the decision to strike down 

the law: the balancing and the categorical justifications. Under the balancing 

justification, denying Texas citizens the power to prohibit the burning of the flag is a 

loss to democratic values. Given that the statute prohibiting the burning of the flag is 

ratified by a majority of the Texas legislature, upholding it has some democratic 

weight. In particular, upholding the statute enhances the autonomy of Texas citizens by 

providing them a voice in governing their affairs and it enhances equality as the votes 

of Texas citizens have equal power. Yet the (autonomy-based and equality-based) loss 

to democratic values is (or may be) offset by the fact that the statute restricts speech 

and is thereby detrimental to the autonomy of Texas citizens. The loss (in terms of core 

democratic values) resulting from upholding the statute is (or may be) greater than the 

loss (in terms of core democratic values) resulting from overruling the decision. In 

contrast, under the categorical justification there is no genuine conflict between 

procedural and substantive values. Majoritarian procedures are congenial to democratic 

values only with respect to some decisions. Depriving the Texas legislature of the 

power to decide about flag burning (by overruling its decision) does not constitute a 

loss to core democratic values because this is not a type of decision that ought in the 

first place to be made by the public. In particular, it does not constitute an autonomy-

based loss as autonomy (properly understood) is enhanced only by granting individuals 

power over certain types of decisions (and not all decisions).  
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While Brettschneider sides with the balancing justification, it will come as no 

surprise that I endorse the second (categorical) position. Under such a position, 

depriving the legislature of the power to prohibit the burning of the flag does not 

constitute a loss to democratic values. The reason that it is not a loss to democratic 

values is that to the extent that a person has a right (to burn a flag), a decision 

concerning that right ultimately concerns only him or her. Just as the right to political 

participation is not violated by denying a polity the power to make decisions for other 

polities, I believe that it is not violated by denying the polity the power to make 

decisions about issues that, as a matter of fact, lie within the scope of individual rights. 

More generally, I believe that the autonomy-based value of political participation is 

realised or manifested, not in all cases in which the public makes a decision, but only in 

cases in which the decision is one that properly concerns the public.  

Take the following analogy. Assume that I owe Corey $100. Instead of paying, 

I insist that a vote takes place among the residents of Providence to decide whether or 

not I ought to pay Corey the money. Corey is outraged. He argues that it is his 

prerogative to insist that I pay the money. I argue that it is a matter of balancing 

conflicting rights. On the one hand, the autonomy of the residents of Providence is 

enhanced by granting them the power to decide this issue; arguably, their autonomy is 

enhanced by their power to govern decisions concerning financial debts. On the other 

hand, granting such a power to the citizens of Providence may deprive Corey of his 

right. Perhaps his right to the money weighs more and the residents of Providence 

ought not to decide whether I pay him or not. But, even if this is so, it is a matter of 

balancing Corey’s substantive right to the money and the procedural rights of the 

residents of Providence to political participation.  
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I think Corey would rightly protest that there is no balancing there whatsoever. 

The reason is that the power to decide a certain issue ought to be granted to a person on 

the basis of a judgment that he is, normatively speaking, impacted by the decision. To 

the extent that Corey has a right to the $100, it is not the business of the residents of 

Providence to deprive him of this right and, therefore, they should have no such power. 

The decision does not impact their lives in a way that justifies granting them power 

over it. Granting Providence residents the power to make this decision does not 

promote their autonomy in a way that has any normative weight. To the extent that we 

may want to grant Providence residents the right, it is not for autonomy-based reasons 

but, perhaps, for reasons of expertise. Perhaps, for instance, the residents of Providence 

are simply more capable of rendering decisions of that sort.  

Brettschneider may argue that this is not a good example as it is not analogous 

to the flag case. The question is not whether the residents of Providence have the power 

to deprive Corey of $100, but whether they have the power to decide whether debts in 

general can be contractually created. They may decide that the type of transaction 

leading to the debt ought not to be upheld. While perhaps their views concerning 

property rights are not conclusive (as they may conflict with the natural right to 

property), they at least have some prima facie weight. 

But why should this be the case? Assume that you believe in a libertarian 

system under which the state has the duty to protect property rights. You believe that 

individuals have a natural right to property which ought not to be violated by the state. 

Naturally, the implementation of such a right may be controversial. We need, therefore, 

an institution to decide whether a particular norm violates the natural right to property 

or not. Such an institution may err at times. It may either grant the polity powers it 
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should not have (to deprive individuals of their property rights) or it may deprive the 

polity of the power to make decisions that, as a matter of justice, the public should 

have. In the latter case, the polity is indeed deprived of a power that it ought to have. 

But, precisely as there is no principled autonomy-based reason to grant a person who 

claims to have a property right the power to make a determination that a particular 

norm violates his right, so it seems that there is no autonomy-based reason to grant the 

public the power to make decisions whether a particular norm violates the natural right 

to property or not.   

Let us return to the decision concerning the flag. In my view, when the court 

asserts that there is a right to burn the flag (based on free speech considerations), it also 

asserts that it is not the business of the citizen of Texas to decide whether or not a 

particular resident burns the flag. If, indeed, the resident has a right to burn the flag, it 

is not for the citizens of Texas to decide (or, more precisely, it is not for them to decide 

for autonomy-based reasons) whether or not to prohibit the burning of the flag.   

I see no reason why the polity has even a prima facie moral power to make such 

a decision. If indeed there is a political right to burn the flag, it is an issue that does not 

concern the polity whatsoever; instead, it is the concern of each and every citizen of 

Texas to make a decision for himself whether to burn the flag or not. If there is no such 

political right, it is permissible, of course, for the polity to make a decision. Hence the 

decision-maker, whatever its identity, ought to ignore the polity's decision to prohibit 

the burning of the flag and decide solely on the basis of substantive considerations. To 

the extent that the citizens of Texas have a political right to burn the flag, the decision 

whether to burn a flag or not is not the business of the legislature. No valuable 

autonomy of mine is being enhanced by being granted the legal power to make 
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decisions that I do not have the normative power to make. Similarly, the autonomy of 

the citizens of Texas is not violated when they are deprived of the power to make 

decisions concerning fundamental political rights.  

This position raises most acutely Waldron’s (1999) challenge to institutional 

restrictions on majoritarian decision-making. My view supposes that there is some truth 

about the range of political rights citizens have and the nature of their implications for 

policies, and that the public at large has no legitimate interest in making decisions 

about matters lying within the scope of these rights. Yet, as Waldron argues, citizens 

fundamentally disagree about what rights they have. Such disagreement implies a need 

for an authoritative decision-making entity. Arguably, the inevitable (reasonable) 

disagreement about the scope of rights is precisely what gives rise to the public’s 

interest in controlling decisions about rights in a democratic manner.  

But while I can see the force of the claim concerning the inevitability of 

disagreement about rights, I fail to see why according to Waldron what follows from 

this disagreement is an unconstrained majoritarian system. Disagreement creates an 

urgent pragmatic need for some array of decision-making institutions but it does not 

create any principled (second-order) right held by the public at large in being the entity 

that makes authoritative decisions about matters lying within the scope of citizens’ 

individual rights. Thus, the (second-order) question, who decides whether or not 

something is a constitutional issue (and its variants), has no proper answer that is 

independent of the correct (first-order) theory of rights. Instead, if we were to assess a 

particular set of institutional arrangements and happen to find that the legislature is 

constitutionally limited in ways that correspond to the boundaries of citizens’ rights set 

by the (first-order) truth of the matter, then there would be no basis for any principled 
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moral objection to these arrangements in the imagined autonomy- or equality-based 

interest of the public. Of course we disagree about rights, but this just means that we 

will disagree about whether constitutional limitations on legislative power have been 

drawn in the right way or not. Thus, my view is just as compatible with a robust 

recognition of the ubiquity and intractability of moral and political disagreement as 

Waldron’s view is.  

Let me further clarify this point. The disagreements with respect to the scope of 

rights require designing an institutional framework to resolve such disagreements. To 

answer this question some theorists maintain that the institution that maximises the 

probability that these disagreements are resolved correctly ought to have the power to 

make such decisions. Alternatively one can provide an argument why the power to 

address constitutional questions ought to be assigned to an institution for non-

instrumental reasons. Brettschneider believes that autonomy and equality provide 

reasons (which at times may be overridden) to grant such power to the majority. In 

contrast, I believe that such reasons have no force in this context as they operate only 

with respect to the decisions that ought, as a matter of fact, be granted to the majority.  

Note two important qualifications. First, this analysis refers to political rights 

alone. There are many moral rights that are not affected by this analysis. I may have a 

moral right that individuals not smoke around me as it affects my health. But this does 

not imply that I have a (political) right that the state intervene and prohibit smoking. 

The right that the public intervene on my behalf when someone smokes around me 

comes into existence as a by-product of the public's decision to prohibit smoking. In 

contrast, my right that the public not repress my speech is independent of any decision 
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to protect it. Repressing my speech, or failing to protect it, violates my right 

independently of whether such a right has been recognised or not.  

Second, my conclusion is compatible with Brettschneider’s view that a decision 

that protects political rights has (at least in some respect) more value when it is 

endorsed by the legislature than when it is dictated by the courts (or, for that matter, 

dictated by an enlightened ruler). In discussing the protection of speech, Brettschneider 

maintains that since `a variety of procedures could have produced this outcome 

[protecting speech], [it surely] would have added legitimacy if a plebiscite rather than a 

court had secured it’ (2007: 143). Yet, to the extent that individuals have a 

constitutional right to free speech, the added value of a legislature's decision to protect 

speech (rather than a court’s) is not based on the value of autonomy or political 

participation (or, in fact, any of the core democratic values identified by 

Brettschneider). Its value stems from the fact that it is indicative (or may be indicative) 

of a rights-respecting community—a community that correctly identifies what rights 

individuals have. The recognition that one's rights are not merely imposed from above 

but are accepted by the polity as a whole may be important. It may give the person a 

sense that she lives in a rights-respecting community. But such an added value does not 

grant the polity even a prima facie autonomy-based entitlement to make decisions with 

respect to such issues.   

Furthermore, I would argue that while the legislature's decision to protect the 

right to burn the flag perhaps has some added value, a court's decision to override a 

legislative prohibition of flag-burning also has a distinct added value. Such a decision 

on the part of the court is a clear indication that the protection of free speech is not 

subject to the discretion of majorities. To resort again to the example above, Corey may 
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rightly reject the idea that a payment of a debt owed to him ought to be subjected to a 

popular vote, even if he is assured of winning the vote, as he may believe that it his 

decision alone to make. Similarly, there is an added value resulting from the 

recognition that a right is not subject to majoritarian procedures, namely, that it is to be 

protected independently of the whims of the political process (irrespective of how 

deliberative this process may be). I am inclined to believe that many, if not all, 

violations of rights do not involve balancing of the sort envisaged by Brettschneider. 

Thus, a decision to protect gay intimacy by invalidating laws against homosexual 

intercourse is right, but not because the contribution to democratic values resulting 

from the protection of this right is greater than the contribution to democratic values 

resulting from honouring the majoritarian decision to forbid homosexual intercourse. It 

is right because majoritarian decisions to forbid homosexual intercourse have no 

autonomy-based value (or, for that matter, any value based on core democratic values). 

 

2. Why Judicial Review?   

Let me turn to my second main concern and explore whether Brettschneider’s 

analysis provides a justification for judicial review, or any review whatsoever. 

Brettschneider maintains that judicial review is justified because there are 

circumstances in which protecting substantive rights is more congenial to democratic 

values than honouring the decisions of majoritarian bodies. In Brettschneider’s 

terminology, Justice Tension (and not Justice Results or Justice Process) is a model of 

the good judge because she considers carefully the pros and cons of her decision in 

terms of its overall effect on democratic values. The overall effect consists of both 

substantive and procedural (majoritarian) concerns.  



 13 

But the reasoning attributed by Brettschneider to Justice Tension is not unique 

to a judge. Balancing of the sort envisaged by Brettschneider can often be properly 

conducted by other bodies. Justice Tension (or any other judge) is an appropriate 

decision-maker only if she is more capable of balancing properly than other 

institutions, or, alternatively, if the power of the judge induces other bodies (such as the 

legislature) to conduct such balancing and consequently render better decisions. 

Brettschneider’s challenge is to explain why granting the power of review to judges is 

more likely to generate better decisions. To determine the appropriateness of judicial 

review within Brettschneider’s theory, it is not sufficient to point out (as he does) that 

the decisions resulting from majoritarian procedures are sometimes detrimental (all 

things considered) to core democratic values. In addition, it is necessary to establish 

that, as a rule, granting judges the power to overturn legislation is more congenial to 

the core democratic values than depriving them of such power.  

This latter claim can be established in one of two ways. It could be claimed that 

judges are superior to legislatures and render better decisions. Alternatively, it could be 

the case that the mere existence of judges with powers of review improves the quality 

of decision-making by the legislatures and, consequently, results in superior legislative 

decisions. Yet Brettschneider provides no reason to believe either claim.  

This problem is not unique to Brettschneider. It is shared by many (perhaps all) 

traditional justifications for judicial review (Harel and Kahana 2010). Typically, 

theories of judicial review are based on the view that judicial review somehow 

improves the overall quality of decisions. The most frequent argument favouring 

judicial review is premised on the conviction that judges are more sensitive to the 

protection of rights than legislatures. Other theorists believe that judges are more 
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protective of democracy or that they make decisions that are more stable and coherent. 

But, as I have argued elsewhere, neither historical evidence nor theoretical 

investigation supports these claims (Harel and Kahana 2010). 

Brettschneider’s balancing-based reasoning is particularly vulnerable to this 

objection. After all, unlike many advocates of rights-based justifications for judicial 

review, Brettschneider believes that the protection of substantive rights ought to be 

balanced with procedural concerns. While there are certain plausible conjectures 

purporting to explain why judges are better at protecting substantive rights, it is more 

than likely that judges are less attuned to majoritarian concerns than legislatures. It is 

difficult, therefore, to make any conclusive assertions as to whether judicial or 

legislative decisions are overall more or less congenial to the core democratic values. 

Brettschneider’s analysis, like many of the instrumentalist justifications of judicial 

review, pays too little attention to the question why judicial deliberation is the best 

means of identifying what decisions are overall most conducive to the democratic 

values. There is nothing in his analysis to explain why review of legislation ought to be 

done by the courts rather than by an upper house, a president, a philosopher or the 

representatives of human rights organisations. 

Furthermore, given that Brettschneider’s argument for judicial review is based 

on the alleged superior quality of judicial decision-making, it is vulnerable to a second 

objection. Many political theorists, most notably Waldron, believe that the mere 

superiority of a body in making the right decisions does not justify empowering this 

body to make these decisions (Waldron 2006: 1386-94). Even if we all agreed that the 

Pope is a better decision-maker than Congress or the Supreme Court, or, at least, that 

granting review power to the Pope would improve the quality of decision-making, it 
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does not follow that the Pope should be empowered to review legislation. In what 

respect do courts differ from the Pope? 

I have tried in the past to solve this puzzle. More specifically, I have argued that 

even if judges are not better at protecting democratic values, it does not follow that they 

should not have the power to make such decisions. In a paper exploring these issues, 

Yuval Eylon and I argue for a non-consequentialist justification that rests on the right 

to a hearing (Eylon and Harel 2006). Under this view, judicial review is based on a 

`right to voice a grievance’ or a `right to a hearing’. This right is designed to provide an 

opportunity for the victims of an infringement (or an alleged infringement) to challenge 

that infringement. In such cases, the state must justify and, in appropriate cases, 

reconsider any infringement (or alleged infringement) in light of the particular claims 

and circumstances of the victims. This right-to-a-hearing-based justification implies 

that judicial review is justified even if it is ultimately found to be detrimental to the 

protection of rights or democratic values, and even if judicial deliberation is inferior to 

that of legislatures. The soundness of the right-to-a-hearing conception of judicial 

review does not depend on establishing that judicial review is more congenial to the 

protection of rights than alternative systems or that granting the right to a hearing 

protects democracy, stability or other values more than alternative constitutional 

schemes. Judicial review under this view is not designed to improve the quality of the 

decision. It is unclear whether indeed it serves this function at all. A legal system that 

recognises judicial review does not necessarily provide a better protection of rights or 

democracy than a legal system that does not recognise judicial review. Judicial review 

is justified on the grounds that it is a realisation of a right—the right to a hearing.  
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This justification for judicial review is one that overcomes the problems faced 

by Brettschneider, as well as by other consequentialist theories for judicial review, 

because the right to a hearing is one that can (as a conceptual matter) be protected only 

by courts or court-like bodies. To establish this claim, think of what courts typically do. 

It seems uncontroversial (to the extent that anything can be uncontroversial) that courts, 

as opposed to legislatures, are designed to investigate and hear individual grievances. 

This is not a feature that is unique to constitutional litigation. It characterises both 

criminal and civil litigation, and it is widely regarded as a characteristic feature of the 

judicial process as such. The assessment of individual grievances in courts comprises 

three components. First, the judicial process provides an opportunity for an individual 

to form a grievance and challenge a decision. Second, it imposes a duty on the part of 

the state (or other entities) to provide a reasoned justification for the decision giving 

rise to the challenge. Last, it involves, ideally at least, a genuine reconsideration (and 

perhaps overturning) of the initial decision giving rise to the grievance. If the review of 

statutes can be shown to be normatively grounded in these procedural features, it 

follows that courts (or court-like entities) are particularly and exclusively appropriate in 

performing such a review. 

One way of articulating this claim is to think of the nature of a court’s failure to 

protect the right to a hearing. Such a failure is different from a court’s failure to render 

a right or just decision. The latter failure may suggest that the court has not paid 

sufficient attention to the particular decision or that it does not have sufficient 

expertise. But it does not challenge its status as a court. In contrast, the failure to 

protect the right to a hearing is a failure on the part of courts to do what courts are 

specially designed to do; it is a failure to act judicially. It seems evident, therefore, that 
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while it is difficult to establish that courts are especially congenial to the core 

democratic values identified by Brettschneider, courts are uniquely suited to protect the 

right to a hearing. Any institution assigned the task of honouring the right to a hearing 

would have to adopt a judicial mode of reasoning. The more effective non-judicial 

institutions are in protecting the right to a hearing, the more these institutions resemble 

courts.  

Of course, the title of the body that conducts a hearing is unimportant. The 

procedures performed by this body are what count, not which body performs them. The 

body that performs the hearing (irrespective of whether it is a legislature or a new body 

that is neither the court nor the legislature) ought to conduct procedures that are 

structurally similar to those characterising courts. In other words, such a body will have 

to hear and address grievances, and perhaps reconsider the decision giving rise to them. 

Non-judicial bodies, such as the executive, that provide a hearing therefore ought to 

mimic the procedures of the courts. The more such bodies are effective in performing a 

hearing the more they resemble the courts. They resemble courts so much that one can 

simply say that the right to a hearing requires the establishment of courts. After all a 

bird that looks like a duck, walks like a duck and behaves like a duck is nothing but … 

a duck. An institution that is in charge of hearing grievances, providing reasoned 

explanations and reconsidering the decisions giving rise to the grievances is nothing but 

… a court. The right-to-a-hearing-based justification of judicial review not only 

accounts for the need for an institution designed to protect this right, but also 

establishes that any such institution must operate in a court-like manner, with 

procedures and modes of reasoning that resemble those of courts.  
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Brettschneider provides a novel way of justifying judicial review on the basis of 

the value theory of democracy. I have raised two main critical concerns. First, I have 

argued that overruling decisions generated by majoritarian procedures is not always or 

even typically detrimental to democratic values. Democratic procedures are valuable 

only with respect to some types of decisions, and not all. Second, I have argued that 

Brettschneider’s analysis does not establish why courts are particularly competent in 

making the decisions assigned to them under the value theory of democracy. 
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