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U.S. Department of Homeland Security
20 Massachusetts Ave,, NW
Washington, DC 20529

U.S. Citizenship
and Immigration.
Services

HQPRM 70/6.1.1P

Interoffice Memorandum

To:  SERVICE CENTER DIRECTORS
REGIONAL DIRECTORS
DISTRICT DIRECTORS
OFFICERS-IN-CHARGE

From: Michael Aytes /s/
Acting Director, Domestic Operations

Date: April 3, 2006

Re:  Amended Guidance pertaining to Posthumous Immigration Benefits under Section 1703
of Public Law 108-136, National Defense Authorization Act for Fiscal Year 2004
(AFM Update AD05-34)

1. Purpose

On January 24, 2004, the USCIS issued implementing instructions for posthumous
immigration benefits provided by Title XVII of Public Law 108-136, ‘National Defense
. Authorization Act for Fiscal Year 2004°.” This memorandum incorporates a portion of guidance
of the January 24, 2004, memorandum into the Adjudicator’s Field Manual (AFM), provides
revised instructions on the processing of Forms I-360 and 1-485 filed for the purpose of seeking
posthumous immigration benefits, and provides guidance on how to interpret the statutory
requirement “died as a result of injury or disease incurred in or aggravated by combat,” as found
in Section 1703, Title XVII of Public Law 108-136. USCIS field offices are directed to comply
with this guidance.

2. Background

A. Section 1703 of Public Law 108-136

Section 1703 of Public Law 108-136 provides immigration benefits under certain
conditions for a surviving spouse, child, or parent of a United States citizen or an alien granted
posthumous citizenship under section 329A of the Immigration and Nationality Act (the Act)
who: -
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(1) served honorably in an active duty status in the military, air, or naval forces of the
" United States; and
(2) died as a result of injury or disease incurred in or aggravated by combat.

USCIS may treat such surviving spouse, child, or parent as an immediate relative (IR) for
purposes of sections 201(b)(2)(A)(i), 204(a)(1)(A)(ii), and 245 of the Act if he or she satisfies
the other applicable requirements of section 1703 of Public Law 108-136 and is otherwise
eligible for the immigration benefit(s) sought. ‘ '

B. Policy Consideration

Since issuance of implementing instructions on January 24, 2004, USCIS field offices
have requested clarification on how to interpret the statutory requirement “died as a result of
injury or disease incurred in or aggravated by combat.” To create appropriate standards for the
adjudication of this requirement, USCIS has examined the definition of “combat-related
disability” in section 642 of Public Law 108-136, which amended 10 U.S.C 1413a(e). USCIS
also has consulted the United States Department of Defense (DOD), the United States
Department of Veterans Affairs (VA), and United States Coast Guard (USCG), which share
- responsibility for administering 10 U.S.C. 1413a(e) and making combat-related disability
determinations.

C. Processing Issue

The January 24, 2004, memorandum directed the USCIS service center with jurisdiction
over the applicant’s place of residence to accept only stand alone Form 1-360 (Petition for
Amerasian, Widow(er), or Special Immigrant) and the USCIS district office having jurisdiction
- over the alien’s place of residence for family-based adjustment of status applications to accept
concurrently filed Forms I-360 and 1-485 (Application to Register Permanent Residence or
Adjust Status). Since issuance of the January 24, 2004, memorandum, USCIS has designated the
California Service Center (CSC) as the service center with sole jurisdiction over such stand alone
I-360s. Because the CSC also handles all the posthumous naturalization petitions (Form N-644),
many family members and assisting military personnel incorrectly assumed that subsequent and
corresponding Forms I-360 and 1-485 should also be filed at the CSC. The CSC had been
forwarding concurrently filed Forms I-360 and 1-485 to the appropriate district offices. CSC had
instructions to reject any incorrectly filed Forms I-360 and 1-485.

3. Field Guidance

- Effectively immediately, USCIS field offices will comply with the following instructions.
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A. Processing Instructions for Forms 1-360 and 1-485

Both the CSC and the USCIS domestic district office that has jurisdiction over the alien’s
place of residence for family-based petitions and applications may accept a stand alone Form I-
360 or a Form 1-360 concurrently filed with Form I-485. This change in processing instructions
will provide better customer service to affected aliens and should improve operational efficiency.
See AFM Subchapter 21.11(d)(1) for filing instructions with USCIS overseas offices.

USCIS is amending the instructions to the Form I-360 to notify the public of the evidence
that should be submitted in support of a request for posthumous benefits. In the interim, USCIS
will continue its current practice of requesting the evidence noted in AFM Subchapter
21.11(c)(1) and (d)(3) from individuals in conjunction with adjudication of the Form 1-360.

B. USCIS Interpretation of “Died as a result of-...Combat”

Consistent with the statutory definition of “combat-related disability” as well as DOD
and VA standards used to make combat-related disability determinations, USCIS adjudicators
are directed to interpret “died as a result of injury or disease incurred in or aggravated by
combat” to mean:

(1) The death is attributable to an injury or disease for which the member was awarded

the Purple Heart; or 3

(2) The death resulted from an injury or dlsease that was incurred or aggravated:

(A) as a direct result of armed conflict;

_ (B) while engaged in hazardous service;

(C) in the performance of duty under conditions simulating war; or
(D) through an instrumentality of war.

4. Adjudicator’s Field Manual (4FM) Update
The Adjudicator’s Field Manual (AFM) is revised accordingly.

1. Subchapter 21.11 is added to Chapter 21, “Family-Based Petitions and Applications,” of the
AFM.

21.11 Petition for Spouse, Child, or Parent of Certain Deceased U.S. Armed
Forces Members
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(a) General Eligibility; Inmediate Relative Benefits under Section 1703 of Public Law
108-136 '

Section 1703)(a) of Public Law 108-136:provides that a surviving alien spousé, child, or
parent of a U.S. citizen may be classified as an immediate relative if the U.S. citizen:

. served honorably in an active duty status in the miilitary, air, or naval forces of the
United States; and :
o died as a result of injury or disease incurred in or aggravated by combat.

Similarly, sections 1703(c) and (d) of Public Law 108-136 provide that a surviving alien
spouse, child, or parent of a lawful permanent resident (LPR) may be classified as an
immediate relative if the LPR:

J served honorably in an active duty status in the military, air, or naval forces of the
United States;

) died as a result of injury or disease incurred in or aggravated by combat, and

. has been granted posthumous citizenship under section 329A of the Act.

The adjudicator may treat such surviving alien spouse, child, or parent as an immediate
relative (IR) for purposes of sections 201(b)(2)(A)(i), 204(a)(1)(A)(ii), and 245 of the Act
if the surviving family member satisfies the other applicable requirements of section
1703 of Public Law 108-136 and is otherwise eligible for the immigration benefit(s)
sought.

(1) Spouse, Child, or Parent of United States Citizen Member of the Armed Forces

Section 1703(a) provides that a surviving alien spouse, child, or parent of a
United States citizen member of the Armed Forces can remain classified as an
immediate relative under certain circumstances.

(A) Spouse or Child

(1) The alien spouse or child must file Form 1-360. In cases where the
qualifying U.S. citizen died on or after November 24, 2003, the alien
spouse or child may file Form 1-360 with fee within 2 years of the
qualifying U.S. citizen’s death. In cases where the qualifying U.S. citizen
died on or after September 11, 1999, but prior to November 24, 2003, the
alien spouse or child must have filed the Form I- 360 on or before
November 24, 2005.
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(2) Special Consideratibn for the Spouse. The alien spouse must have
been the spouse of the U.S. citizen at the time of the U.S. citizen’s death

and cannot have been legally separated from the U.S. citizen at that time.
Unlike other provisions of the Act, there is no requirement that the
marriage must have existed for a specific length of time. The spouse will
cease to qualify as an immediate relative if he or she remarries prior to
obtaining lawful permanent residence based on his or her relationship to
the deceased U.S. citizen. i

(3) Special Consideration for the Child. The alien child will remain
classifiable as an immediate relative even if he or she marries or turns 21
years of age. .

(B) Parent

(1) The alien parent must file Form I-360. In cases where the qualifying
U.S. citizen died on or after November 24, 2003, the alien parent may file
Form 1-360 with fee within 2 years of the qualifying U.S. citizen's death. In
cases where the qualifying U.S. citizen died on or after September 11,
1999, but prior to November 24, 2003, the alien parent must have filed the
Form 1-360 on or before November 24, 2005.

(2) Special Consideration for the Parent. The alien parent will remain
classifiable as an immediate relative irrespective of the U.S. citizen’s age
at the time of the U.S. citizen’s death. The standard requirement that a
U.S. citizen must be over the age of 21 in order to petition for his or her
parents does not apply.

(2) Spouse, Child, or Parent of Lawful Permanent Resident (LPR) Member of Armed
Forces :

Section 1703(c) and (d) of Public Law 108-136 provide that a surviving alien spouse,
child, or parent of an LPR member of the armed forces may be classified as an
immediate relative under certain circumstances.

(A) Spouse or Child
The alien spouse or child must either:
(1) be the beneficiary of an approved Form I-130 filed by the deceased

LPR under section 203(a)(2) of the Act as a spouse or child of a lawful
permanent resident or
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(2) self-petition by filing a Form I-360 to obtain an immediate relative
classification within 2 years of the qualifying LPR’s posthumous
naturalization.

(B) Parent. The alien parent must file Form |-360 to obtain an immediate relative
classification within 2 years of the deceased LPR’s posthumous naturalization.

(C) Eligibility for Interim Relief and Benefits. If present in the United States, the
alien spouse, child, or parent is eligible for deferred action, an Employment
Authorization Document (EAD), and/or advance parole, as necessary. The office
with jurisdiction over the Form 1-360 may grant such benefits.

(b) USCIS Interpretation of “Died as a result of... Combat’ !

Consistent with the statutory definition of “combat-related disability” as well as United
States Department of Defense (DOD), United States Veterans Affairs (VA), and United
States Coast Guard (USCG) standards used to make combat-related disability
determinations, the adjudicator is directed to interpret “died as a result of injury or
disease incurred in or aggravated by combat’ to mean:

(1) The death is attributable to an injury or disease for which the member was
awarded the Purple Heart; or
(2) The death resulted from an injury or disease that was incurred or aggravated:
(A) as a direct result of armed conflict,
(B) while engaged in hazardous service,
(C) in the performance of duty under conditions simulating war; or
(D) through an instrumentality of war.

To determine if a death related to a particular incident is combat-related, the adjudicator
should consuit the guidelines that are currently used by DOD, as in the following:

(1) Purple Heart

“Death attributable to an injury or disease for which the service member was awarded
the Purple Heart” means that the service member received a Purple Heart for such

. injury or disease and also died as a result of such injury or disease. Generally, the
death is associated with an incident involving armed conflict.

(2)(A) Direct Result of Armed Conflict

“Death resulting from an injury or disease that was incurred or aggravated as a-direct
result of armed conflict” means that the service member’s injury or disease was
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sustained or further exacerbated in armed hostilities and such injury or disease resulted
in the service member’s death. Armed conflict includes war, expedition, occupation of
an area or territory, battle, skirmish, raid, invasion, rebellion, insurrection, guerilla action,
riot, or any other action in which service members are engaged with a hostile or
belligerent nation, faction, force, or terrorists. Armed conflict may also include incidents
involving a service member while interned as a prisoner of war, while detained against
the service member's will in custody of a hostile or belligerent force, or while escaping
or attempting to escape from such confinement, prisoner of war, or detained status.
Evidence simply demonstrating that the service member’s death occurring during a
period of war, in an area of armed conflict, or while the service member participated in
combat operations is insufficient to show that the service member’s death directly
resulted from armed conflict.

(2)(B) While Eng' aged in Hazardous Service

“Death resulting from an injury or disease that was incurred or aggravated while
engaged in hazardous service” means that the service member died from an injury or
disease that was the direct result of actions taken in the performance of such service.

Hazardous service includes, but is not limited to, aerial flight, parachute duty, demolition

duty, experimental stress duty, and diving duty. Hazardous service does not include
travel to and from hazardous service duty or actions incidental to a normal duty status.

(2)(C) In the Performance of Duty Under Conditions Simulating War

“Death resulting from an injury or disease that was incurred or aggravated in the
performance of duty under conditions simulating war” means that a service member's
participation in a combat simulation activity caused or exacerbated an injury or disease,
which resulted in the service member’s death. The performance of duty under
conditions simulating war includes participation in military training, such as war games,
practice alerts, tactical exercises, airborne operations, leadership reaction courses,
grenade and live fire weapons practice, bayonet training, hand-to-hand combat training,
repelling, and negotiation of combat confidence and obstacle courses. Incurring or
aggravating an injury or disease during military training without participation in combat
simulation activity, however, is not considered combat-related. Consequently, the
performance of duty under conditions simulating war does not include physical training
activities, such as calisthenics and jogging or formation running and supervised sport
activities.

- (2)(D) Instrumentality of War

“Death resulting from an injury or disease that was incurred or agg’ravafed through an
instrumentality of war” means that the instrumentality of war caused the service
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~ member’s injury or disease, which resulted in the service member’s death. Sustaining
or aggravating an injury or disease during an actual period of war, however, is not
required. An instrumentality of war is a vehicle, vessel, or device designated primarily
for Military Service and intended for use in Military Service at the time the service
member’s injury or disease was incurred or aggravated. An instrumentality of war may
also include an instrumentality that is not designated primarily for Military Service if use
of, or occurrence involving, such instrumentality subjects the service member to a
hazard or risk peculiar to Military Service. Therefore, a determination that a service
member’s death resulted from an instrumentality of war may include instances.where
the death occurred in any.period of service as a result of such diverse causes as:
wounds caused by a military weapon; accidents involving a military combat vehicle; or
injury or sickness caused by fumes, gases, or explosion of military ordinance, vehicles,
or material.

(c) Evaluation of Evidence Addressing “Died as a Résult of...Combat’

It is the responsibility of the surviving alien spouse, child, or parent of the deceased
service member to prove that the service member “died as a result of injury or disease
incurred in or aggravated by combat.” The adjudicator should make reasonable efforts
to verify whether the service member died of a combat-related injury or disease by
contacting the appropriate DOD, VA, or USCG office when necessary. The adjudicator
should exercise normal judgment and discretion when reviewing evidence submitted to
establish that the service member’s death was combat-related and when determining
whether the service member “died as a result of injury or disease incurred in or
aggravated by combat.”

(1) Evidence
Evidence should include, but is not limited to, the following:

(A) The service member’s death certificate, if such certificate indicates that the
service member's death was attributable to a combat-related injury or disease;

(B) Purple Heart certificate, other combat decoration, or DOD or USCG service
records showing the award of a Purple Heart or combat decoration and, if
available, accompanying citations explaining that the service member's death
was attributable to an injury or disease for which the service member was
awarded the Purple Heart or other combat decoration;

(B) DOD or USCG forms, service records, service medical records, reports, or

casualty notification telegrams indicating that the service member's death was
the result of an injury or disease that qualified the service member or the service
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member’s family for a Combat-Related Special Compensation (CRSC) benefit or
demonstrating a causal relationship between an injury or disease that resulted in
the service member’s death and a combat-related incident or activity;

(C) VA administrative, adjudicative, medical, or clinical records or reports
showing that the service member’s death was the result of an injury or disease
that qualified the service member or the service member’s family for a Combat-
Related Special Compensation (CRSC) benefit or demonstrating a causal
relationship between an injury or disease that resulted in the service member’s
death and a combat—related incident or activity, and/or

(D) Other credible documentation that is not issued or endorsed by DOD, VA, or
USCG but sufficiently proves that the service member’s death resulted from an
injury or disease incurred in or aggravated by a combat-related incident or
activity.

Evidence demonstrating that DOD VA, or USCG has determined that the service
member's death was combat-related or qualified for a CRSC benefit clearly meets the
“died as a result of injury or disease incurred in or aggravated by combat” provision.

(2) Consultation with DOD, VA, and/or USCG

The adjudicator should consult with the appropriate office within DOD, VA, and/or
USCG under the following conditions:

(A) The adjudicator cannot determine eligibility, because the submitted DOD, VA,
and/or USCG-issued and endorsed documents are inconclusive.

(B) The evidence has not been issued and endorsed by DOD, VA, or USCG, and
‘the evidence is inconsistent with the circumstances, conditions, and/or hardships
of the service member’s active duty status assignments and responsibilities or is
otherwise unsatisfactory.

DA

Appendix 21-4 contains a list of DOD, VA, and USCG offices that serve as points-of-
-contact. If more detailed information for DOD, VA, or USCG points-of-contact is
needed, the adjudicator should contact the California Service Center, Posthumous
Citizenship for Military Casualties and Derivative Citizenship Team, at the following
email address: CSCN644.REF9@dhs.gov. ‘

832



* Amended Guidance pertaining to Posthumous Immigration Benefits under Section 1703 of Public Law 108-136,
" National Defense Authorization Act for Fiscal Year 2004 (AFM Update AD05-34)

HQPRM 70/6.1.1P

. Page 10

(d) Jurisdiction and Filing Instructions

(1) Form |-360 and Form 1-485 Jurisdiction. An alien in the United States who qualifies
for benefits under section 1703 as an immediate relative and who needs to file Form I-
360 may file Form 1-360 alone or concurrently with Form 1-485. Both the California
Service Center (CSC) and the USCIS district office that has jurisdiction over the alien’s
place of residence for family-based petitions and applications may accept a stand alone
Form 1-360 or Form 1-360 concurrently filed with Form 1-485. However, if the alien is
currently residing outside of the United States, he or she needs to file only Form i-360
with the USCIS overseas office having jurisdiction over the alien’s place of residence or
with the appropriate Consular Section of the U.S. Embassy. If the Form I-360 is
approved overseas, the alien will be issued an immigrant visa.

(2) Eorm [-130 and Form 1-485 Jurisdiction. An alien spouse or child residing in the
United States who qualifies for benefits under section 1703(c) as an immediate relative
and who is the beneficiary of a qualifying approved Form I-130 may file for adjustment
of status. The alien should file Form 1-485 with the USCIS office that has jurisdiction
over the alien’s place of residence for family-based applications for adjustment of
status.

(3) Filing Form [-360. The alien should check box “K” in Part 2 and write “PUBLIC LAW
108-136" in the space provided. The alien should submit the following with Form |-360: - ‘

(A) Proof of the alien’s identity, such as a passport or forelgn birth certificate with
English translation.

(B) Evidence showing that the alien was the bona fide spouse, child, or parent of
the deceased U.S. citizen or LPR member of the U.S. Armed Forces, such as a
birth certificate or marriage certificate. ' A surviving spouse should submit proof of
termination of any prior marriages for both the surviving spouse and the
deceased service member. The surviving spouse should also submit
documentation showing that the marriage was entered in good faith, such as
holding joint accounts and property leases, filing joint income tax returns, and/or
testimonials by credible witnesses/acquaintances regarding the spousal
relationship.

(C) A copy of the deceased service rﬁembefs death certificate.
(D) Documentation showing that the deceased member of the U.S. Armed
Forces was a U.S. citizen or was granted citizenship, such as a birth certificate,

naturalization certificate, certificate of citizenship, or posthumous naturalization
certificate (N-645).
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(E) Certified proof issued by the appropriate miiitary department showing that the

deceased member of the U.S. Armed Forces served honorably in an active duty
status in the military, air, or naval forces of the United States.

(F) Evidence demonstrating that the deceased member of the U.S. Armed
Forces died as a result of injury or disease incurred in or aggravated by combat.
See sections (b) and (¢) of this subchapter. :

(4) Approved 1-130. If the alien’s qualifying Form 1-130 has been approved and the
alien has not yet established eligibility under section 1703(c) or (d) of Public Law 108-
136, the alien should submit the evidence and documentation noted in (d)(3) of this
subchapter when filing Form 1-485 in the United States or when applying for an
immigrant visa prior to entry into the United States. The adjudicator handling the
approved Form I-130 should write “PUBLIC LAW 108-136" in the “Remarks” section of

the form.

(5) Filing Form 1-485. Refer to instructions in Subchapter 23.5(d)(2).

2. The following DOD, VA, and USCG points-of-contact list is designated as Appendix 21-4,
“U.S. Department of Defense, U.S. Department of Veterans Affairs, and U.S. Coast Guard
Points-of-Contact for Public Law 108-136 (National Defense Authorization Act for Fiscal Year

2004).”

Points-of;Contact for Current Conflicts

United States Air Force
Air Force Personnel Center
(210) 565-3505 or (210) 565-1600

United States Army
Casualty Operations Center
(703) 325-0474

Unitéd States Coa'st Guard
Office of Military Compensation
(202) 267-1648

United States Marine Corps
Casualty Assistance Section
(703) 784-9512 or.(800) 847-1597

Points-of-Contact for Past Conflicts

United States Air Force
Air Force Personnel Center
(210) 565-3505 or (210) 565-1600

United States Army
Mortuary Affairs
(703) 325-7975

United States Coast Guard
Office of Military Compensation
(202) 267-1648

United States Marine Corps
Casualty Assistance Section
(703) 784-9515 or (800) 847-1597
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United States Navy United States Navy
Casualty Assistance Branch Casualty Assistance Branch
~ (800) 368-3203 ‘ (800) 368-3203
United States Department of United States Department of
Veterans Affairs Veterans Affairs
Compensation and Pension Service Compensation and Pension Service
(202) 273-7251 , : (202) 273-7251
3. The first three paragraphs of Subchapter 23.5(d), “Relative-Based Adjustment Cases,” are re-

designated as Subchapter 23.5(d)(1), “General.” The following is designated as Subchapter
23.5(d)(2), “Aliens who Benefit as Immediate Relatives under Section 1703 of Public Law 108-

136.”

b

(A) Eligibility

An alien who qualifies for a benefit under section 1703 of Public Law 108-136 is
considered an immediate relative for purposes of adjustment of status under
section 245 of the Act. The adjudicator may adjust the status of such alien if the
alien is: ' _

(1) the beneficiary of an approved Form [-360 filed in accordance with the
requirements of section 1703(a) of Public Law 108-136, which classifies
the beneficiary as an immediate relative of a U.S. citizen; or

(2) the beneficiary of an approved Form |-130 filed by a qualifying LPR
granted posthumous citizenship under section 329A of the Act or an
approved Form 1-360 self-petition filed in accordance with the
requirements of section 1703(c) or (d) of Public Law 108-136 which
classifies the beneficiary as an immediate relative.

(B) Adjustment of Stgtus Applications Filed Prior to thé Death of the Qualifying
Alien Granted Posthumous Citizenship under section 329A of the Act

Section 1703(b) of Public Law 108-136 provides that the applications for

. adjustment of status filed by certain alien spouses or children prior to the death of

the qualifying alien granted posthumous citizenship may be adjudicated as
immediate relative applicatipns and as if the death had not occurred.

(1) The alien spouse, child, or parent's Form |-485 must have been
pending prior to the death of the petitioner. The adjudicator will generally
not become aware of the death of the alien petitioner until the adjudication
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of the application for adjustment of status. Therefore, either prior to
adjudication or at the time of adjudication, the alien should demonstrate
that he or she remains eligible for adjustment of status based on section
1703(b) of Public Law 108-136 and provide documentation of his or her
eligibility.

(2) If the adjudicator becomes aware of any Form 1-485 that has been
denied because of the death of the petitioner that would have otherwise
been approved under the terms of section 1703 of Public Law 108-136,
the adjudicator may move to reopen such a case. Similarly, an alien who
believes his or her previously denied application now qualifies under
section 1703 may file a motion to reopen with the adjudicating office. If
that application meets all the other statutory and procedural requirements
and falls within the terms of Public Law 108-136, including the effective
date provision of September 11, 2001, the adjudicator may reopen and
approve the case.

(3) The adjudicator will only reopen a Form 1-485 that was filed based on a
qualifying family relationship to the deceased alien. In addition, given that
'USCIS does not have jurisdiction over a Form |-485 where the alien is in
deportation or removal proceedings, such application will not be |
considered for reopening or determining an alien’s eligibility under section
1703. ‘

(C) Jurisdiction and Filing Instructions

(1) Refer to Subchapter 21.11(d')(1) and (2) for jurisdiction pertaining to
Form |-360 and Form 1-485 and Form I-130 and Form |-485, respectively.

(2) An alien who benefits under section 1703 of Public Law 108-136
should check box “A” in Part 2 of Form 1-485. Each alien must file his or
her own Form |-485.

(D) Exemption from Section 212(a)(4) of the Act, Public Charge Ground of
Inadmissibility

An alien who qualifies for a benefit under section 1703 of Public Law 108-136 is
exempt from section 212(a)(4) of the Act, public charge. Therefore, the alien is
not required to execute and submit Form 1-864 as part of his or her application for
adjustment of status.
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. 4. The AFM Transmittal Memoranda button is revnsed by addmg a new entry, in numerical
order, to read:

AD 05-34 Subchapter 21.11 This memorandum adds
[April 3, 2006] Appendix 214 Subchapter 21.11 and
‘Subchapter 23.5(d) Appendix 21-4 and revises
Subchapter 23.5(d) of the
Adjudicator’s Field Manual
(AFM).
5. Use

This memorandum is intended solely for the training and guidance of USCIS personnel in
performing their adjudicative duties. It is not intended to, does not, and may not be relied upon to
create any rlght or benefit, substantive or procedural, enforceable at law of by any individual or
other party in removal proceedings, in lmgatlon with the Umtcd States, or in any other form or
manner.

6. Contact Information

Policy questions regarding immediate relative, adjustment of status, and combat-related
death issues discussed in this memorandum should be directed to Mark Phillips, Office of
Regulations and Product Management, through appropriate supervisory channels. Operational
questions regarding processing instructions provided in this memorandum should be directed to
Deanna L. Garner, Office of Service Center Operations, or Leah Torino, Office of Field
Operations, through appropriate supervisory channels.

cc: USCIS Headquarters Directors
U.S. Immigration and Customs Enforcement
U.S. Customs and Border Protection
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d. Affidavit of Support (Form 1-864)

1) Certain immigrant visa and adjustment of status applicants are inadmissible on
public charge grounds, unless their sponsor has signed a legally binding
Affidavit of Support (Form [-864) on their behalf.

2) Be aware of affidavit of support memo by Michael Aytes dated November 23,
2005 (See Appendix to this Course).

-3) New rules for affidavit of support became effective on July 21, 2006 (See

Appendix for consolidated guidance memo).

. 1-864 Required for: |

1) Immediate relatives under INA § 201(b)(2) and all family-based immigrants

under INA § 203(a) (except for battered spouses and children and
widows/widowers).

a) Includes beneficiaries (and derivatives) on Forms I-129F, 1-130, and I- -
600

2) Employment-based immigrants under INA § 203(b)

a) Applies if:
(1)  Arelative filed the petition, or

(2) - A relative owns at least 5% of the equity in the for-profit firm that
filed the Form 1-140. '

b) A “relative” includes only those relatives who could have filed an I-130

(1)  Spouse, parent, son or daughter if the relative is a U.S. citizen or
an LPR

(2)  Sibling if the relative is a U.S. citizen
3) Exceptions

a) Any alien who seeks adjustment of status based on an approved Form I-
360 — battered spouses, Amerasians, widow(er)s of USC.

b) Any alien who already has, or can be credited with, 40 quarters of
coverage under Social Security.

" USCIS ACADEMY ' 15
INADMISSIBILITY, DEPORTABILITY, AND WAIVERS f July 2009
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(1)  Each spouse can claim the credits earned by the other spouse,
during the marriage.

(2) A child can claim any credits the parents earned before the child’s
18th birthday. :

¢) Any child of a USC who, upon admission, will become a USC under INA
- § 320. ~ ‘

d) LPR’s child, born during temporary absence abroad, and admitted under
INA § 211(a).
Out-of-Scope e¢) New Form I-864W developed to create a record supporting a claimed
' exception from the Form 1-864 requirements.
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D. Memoranda — Affidavit of Support

1. Aytes, Michael, Memorandum entitled “Consolidation of Policy Regarding USCIS
Form I-864 Affidavit of Support (AFM Update AD06-20),” dated June 27, 2006.

U.S. Departinns of Homeload Secorlty
20 Mamachiusetts Avenue, N.W
Washingsim, D.C. 2036
USS. Citizenshi
and Immlgm&u
Services
HQRPM 7021.1.13
Interoffice Memorandum
To:  REGIONAL DIRECTORS
SERVICE CENTER DIRECTORS
DISTRICT DIRECTORS

NATIONAL BENEFITS CENTER DIRECTOR

From: Michael Aytes /s/
Acting Director for Domestic Operations

Date:  June 27, 2006

‘This memwrandumn revises Chapter 20.5 of the Adjudicator’s Ficld Manual (AFM) to
conform this chapter to the final rule relating to the use of Affidavits of Support (Forms 1-864)
under section 213A of the Immigration and Nationality Act (INA), 8 U.S.C. 11834, as amended.
The final rule was published on June 21, 2006 in the Federal Register 2t 71 FR 35732

This memorandum also (1) clarifies that an Affidavit of Support must be sufficient both
a1 the time the adjustment of status application is filed and af the time the adjustment application
is adjudicated, and (2) reiterates that, subject to limited exceptions, an Affidavit of Support is
sufficient ot the time of the adjudication if it was sufficient at the time it wos filed with the Form
1-485, Application to Register Permanent Residence or to Adjust Status,

Both thx final rule and this memorandum are effective July 21, 2006.
2. Background

On October 19, 1997, USCIS published an interim rulo implememting section 213A of the
Immigration and Nationality Act. Since that datg, the former Immigration and Naturalization

Servioe (INS) and USCIS have issued a May 18, 1998 Federal Register notice (a1 63 FR 27193)
and scveral policy memoranda regarding section 213A of the A«t, including

¢ Clarification of Service policy concorning 1-864 affidewit of support (March 7, 2000,

USCIS ACADEMY o Adl
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Clarification of Policy Regarding USCIS Form 1864, Affidavit of Support
HQRPM 70:21.1

Page 2

Effect of emactment of the Chuld Citizenship act of 2000 on the affidavit of suppori
requirement undor INA 212(a}(4) and 213/ {May 17. 2001);

Whather an affidavit of support is required if the alien already has, or can be credited
with, 40 qualifying quarters of covarage (May 17, 2001,

Pohicy Change - Public Law 107-150, the Family Sponsor Immigration Act of 2002
Use of Substitute Sponsor if Visa Petitioner Has Died” (June 15, 2002).

Affidavit of support, employment letters, and ability to pay determinations (May 14.
2004y, and

USCIS policy regarding Form 1.864, Affidavit of Suppert (November 23, 2005).

On June 21, 2006, USCIS published o final rulz in the Federal Register adopting the
October 19, 1997 interim rule, with appropriate changes, as a final mle. Effective July 21, 2006,
this rule incorporated many of the policics stated in the memos listed above and, tn addition,
mado changes not covered in the memos, such as:

Eliminating the requirement that sponzors submit as initial evidence pay stub(s)

covering the most recent six months and an employer letter.

Introducing the new EZ Affidavit of Support (Form 1-864EZ), a short form Affidavit

of Support for certain petitioning sponsors who rely only upon their own employment

10 meet the affidavit of support requirements.

Establishing the new Intending Immigramt’s 1-864 Exemyption (Form 1-864W), a form

specifically designed to stndardize the process for determining that a particular

immigrant is not required to have an aftidavit of support filed on his or her behalf,

Allowing two joint sponsors per family unit inlending to immigrate based upon the

same petition. 1F1wo joint sponsors are used, each joint sponsor is responsible only

for the intending immigrant(s) fisted on that joint sponsor's Form 1-864, Affidavit of

Support.

Providing a more flexible definition of “household size.”

»  Allows, but docs not require, sponsors to inchude as part of houschold size any
relatives in the houschold who are not dependents if they complete a Contract
Between Sponsor and Household Member (Form 1-864A) promising to make their
income and’or assets availablé to the sponsor and intending tmmigrants,

# Eliminates the requirement that household members must have lived in the
sponsot’s household for at least six months in order to sign a Form [-864A.

Reducing the net valug of assets that must be shown in order to cover any shortfall in

the sponsor’s household income when the intending immigront is seeking to

immigrate as;

» The spouse or child of a ULS. citizen; or

» An alien orphan who will be admitied as an IR-4 immigrant,

Clarifying that all income and assets used to mect the Affidavit of Support

requircment must come from a lawful source,

For s complete listing and discussion of the changes, see the attached final rule.

www.osch.gov
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Clarification of Policy Regarding USCIS Form [-864. Affidavit of Suppont
HQRPM 70:21.1
Page 3

3. Field Guidance

USCIS shall follow 8 CFR 213a and Chapter 20.5 of the AFM. Any prior policy
memerandum provision that is not consistent with the regulations or Chapter 20.5. as amended
by this mémorandum, is rescinded.

4 Contact Information

Questions regarding this memorandum and USCIS policy regarding Form [-864,
Afidavit of Suppori, may be directad by email through appropriate supervisory channels to
Jonathan Mills, USCIS Office of Regulations and Product Management (RPM).

5 AFMUpdate
1. Chapter 20.5 of the AFM is revised to read:
20.8 Enforceable Affidavits of Support.

(a) Background. Section 213A of the Act and 8 CFR 213a require most family-based
and certain employment-based Intending immigrants who, an or after December 19,
1997, seek to enter the United States as Immigrants or who apply for adjustment of
status to establish that they are not inadmissible under section 212(a){(4) of the Act by
having a sponsor sign a legally enforceable Affidavit of Support on behalf of the affected
intending immigrant(s).

The Affidavit is submitted on Form 1-854, or, for those sponsors who are eligible to use
it, on Form 1-864E2. The new Form 1884, Form 1-864A, and Form |-864E2Z, and 1-864W
are all dated January 15, 2008, The Forms are available at www.uscis gov. To help
ensure an orderly transition from the old Form |-864 and (-864A to the new forms,
USCIS should continue to accept old versions of Form |1-864 and Form 1-864A until
October 19, 2006, a grace period of 90 days from the effective date of the final rule,

Unless otherwise noted, references to Form 1-864, Atfidavit of Support, include Form |-
864E2, a short form Affidavit of Support to be used by certain petitioning sponsors who
rely only upon their own employment to meet the affidavit of support requirements.
Regulations governing the use of Form 1-884 are located in 8 CFR 213a.

(b) Persons Required to Have Sponsorship. The following Intending immigrants are
required to have Form 1-8684 filed on thelr behalf:

¢ immediate relatives, including K nonimmigrants adjusting to LPR status and orphans
(unless the orphan woulkd become a citizen upon adjustment of status pursuant to
section 320 of the Act);

o Family based immigrants;

www.aschagav
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Clarification of Policy Regarding USCIS Form 1-864. Affidavit of Support
HQRPM 70:21.1
Page 4

« Employment based immigrants if the petitioning employer is a relative of the alien,
and is a U.S. ditizen or Lawful Permanent Resident; and

» Employment based immigrants if a relative of the alien has a significant ownership
interast (5% or more) in the for-profit petitioning entity, and is a U.S. citizen or a
Lawful Permanent Resident.

Note: For employment based cases, an Affidavit of Support is required only if the
intending immigrant will work for a relative who Is elfigible to fie a Form I-130 on behalf
of the intending. Therefore, for purposes of the Affidavit of Support, a relative is defined
as (1) a U.S. citizen or LPR who is the intending immigrant’s spouse, parent, child, adult
son or daughter, or (2) a U.S. citizen who is the intending immigrant's brother or sister.

Note: An applicant for adjustment of status who filed his or her Form 1-485 prior to
December 19, 1997, is exempt from the Affidavit of Support requirement even if the
interview is conducted and/or the application is adjudicated after that date. [See Section
531(b) of Pub. L. 104-208 and 8 CFR 213a.2(a)(2)()) (adjustment applicants) and
213a.2(a)(2)()(B) (appiicants for admission).)

Some editions of the Form 1-864 and Form 1-864A include a jurat to be compieted by a
notary or by a consular or immigration officer to show that the person signed or
acknowledged the signing of the Form 884 or 1-864A undet oath. The Form 1-864 and
Form |-864A, however, provide that they are signed "under penalty of perjury.” Thus, 28
U.S.C. 1748 (which deals with the legal effect of unswom statements) makes it
unnecessary for Form 1-864 and Form 1-864A to be signed in the presence of or certified
by a notary public or an immigration or Consular Officer. Note that the jurat has been
removed from the January 15, 2006 edition of the Forms 1-864 and {-884A_ Form |-
86EZ is a newer form, and therefore never had the jurat.

Accompanying spouses and children also need to submit Form 1-864s. Each spouse or
child must submit a photocopy of the principal’s 1-864, but they do not need to submita
photocopy of the supporting documentation. A spouse or child is considered to be
“accompanying” a principal immigrant if they apply for an immigrant visa or adjustment
of status either at the same time as the principal immigrant or within 6 months after the
date the principal Immigrant acquires LPR status.

Following-to-join spouses and children (those who apply for an immigrant visa or
adjustment of status 6 months or more after the principal immigrant) require a new Form
1-864 at the time they immigrate or adjust status.

) A sorship. The following intending immigrants do not
need to ﬁie Form I-864 whan apptymg for adjustment of status:
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o Any intending immigrant who falls within an immigrant classification listed in section
20.5(b) above but '
¥ Has already earned, or can be credited with 40 quarters of coverage pursuant to
the Social Security Administration's regulations; or
> s classified as the child of 3 U.S. citizen, if the child's adjustment of status
application is approved before the child's 18® birthday. and if the approval will
make the child a citizen under section 320 of the Act (i.e., the Child Citizenship
Act of 2000).
¢ Diversity immigrants.
o Special immigrants,
¢ Employment based immigrants (other than those for whom a relative either filed the
Form 1-140 or owns 5% or more of the firm that filed the Form 1-140),
o Self-petitioning immigrants (including self-petitioning widow(ers) and battered
spouses and children).
¢ Refugees and asylees adjusting status.
¢ Registrants under section 248 of the INA,
» Any other intending immigrant not fafiing within a cless of admission listed in section
20.5(b) above,

(d) Sponsor Requirements.
(1) General. A sponsor who completes Form 1-884 must be all of the following:

o The petitioning relative or the refative who has a significant ownership interest in
the petitioning entity;

¢ An individual (a sponsor cannot be a corporation, organization, or other entity);

o Acitizen of the United States or a permanent resident (including conditional
residents),

o Atleast 18 years of age;

» Domiclled in the United States, the District of Columbia, or any temitory or
possession of the United States (see section (d)(2) below).

» Able to demonstrate the means to maintain an income of at least 125% of the
Federal Poverty Guidelinas for the sponsor's household size, including the
immigrants being sponsored or previously sponsored. A sponsor on active duty
inthe U.S. Armed Forces, other than active duty for training, who is petitioning
for & spouse of child must only demonstrate the means to maintain an income
equal to at least 100% of the Federal Poverty Guidelines. Assets of the sponsor,
the intending immigrant, or both may be used to demonstrate this requirement.
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Note: A non-citizen U.S. national may sign a Form |-864 only as a joint
sponsor.

(2) Domicile. Domicile means the place where a sponsor has his or her principal
residence, as dafined In section 101(3)(33) of the Act, with the intention to maintain
that residence for the foreseeable future. A United States citizen living abroad
whose employment meets the requirements of section 319(b)X1) of the Act is
considered to be domiciled in the United States. For purposes of the ability to sign a
Form 1-864, an LPR living abroad is considered to have a domicile In the United
States during a temporary period of residence abroad if he/ghe has obtained
preservation of residence benefits under 316(b) or 317 of the INA. There may be
other situations in which a U.S. citizen or LPR can establish that his or her domicile
is still in the United States, despite the fact that the citizen or LPR is currently living
outside the United States. Critical issue: proof that the residence abroad is intended
to be only tamporary and that sponsor, during the temporary absence, has
maintained an intent to keep his or her domicile in the United States, despite the
temporary sojourn abroad.

if the sponsor is not domiciled in the United States, the sponsor can still sign and
submit a Form 1-864 so long as the sponsor satisfles the Department of State
officer, immigration officer, or immigration judge, by a preponderance of the
evidence, that the sponsor will establish a domicile in the United States on or before
the date of the principal intending immigrant's admission or adjustment of status.
The intending immigrant will be inadmissible under section 212(a)(4) of the Act, and
the intending immigrant's application for admission or adjustment of status must be
denied, if the sponsar has not, in fact, established a domicile in the United States on
or before the date of the decision on the principal application for admission et a U.S,
port of entry on an immigrant visa or adjustment of status,

in the case of a sponsor who comes to the United States intending to establish his or
her principal residence in the United States at the same time as the principal
intending immigrant's arrival and application for admission at a port-of-entry, the
sponsor shall be deemed to have established a domicile in the United States for
purposes of this paragraph, if, howaver, the sponsoris an LPR, and the sponsor's
own application for admission is denied, so that the sponsor ieaves the United
States either under a removal order or as a result of the sponsor’s withdrawal of the
sponsor's application for admission, the sponsor will not be deemed to have
established a domicile in the United States. Thus, the Form 1-864 will not be valid
and the sponsored immigrant will be inadmissible on public charge grounds.

(3) Use of Spouse's Income. A sponsor's spouse who qualifies as a household
member and wishes to have his or her income included as a household member
generally needs to complete a Form 1-864A. However, if the spouse Is not willing to
let the sponsor rely on the spouse’s income, that is acceptable. In this situation, the
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sponsor needs to show his or her own income and which portion of any assets used
to qualify can be attributed to him or her.

In some situations, the sponsor’s spouse qualifies as a household member and is
also the intending immigrant being sponsored. Since a sponsored immigrant cannot
agree to support himsel! or herself, he or she should not complete a Form 1-864A. If
children are also listed on the Affidavit of Suppont, and the sponsor intends to rely on
the spouse’'s income to show the ability to support these accompanying family
members, then the spouse must complete Form |-864A in order for the sponsor to
be able to rely on the spouse’s income. '

(4) Use of Intending Immigrant’s Income. If the sponsor does not meet the income
requirement on the basis of his or her own income. and/or assets, the sponsor may
also count the intending immigrant's income if (1)(a) the intending immigrant is
either the sponsor's spouse or (b) has the same principal residence as the sponsor,
and (2) the preponderance of the evidence shows that the intending immigrant’s
income results from the intending immigrant’s lawful employment in the United
States or from some olher lawful source that will continue to be avallable to the
intending immigrant after he or she acquires permanent resident status. The
prospect of employment in the United States that has not yet actually begun does
not count toward meeting this requiremenrt,

Note: The revised definition of “household income” retains the requirement that,
unless the intending immigrant is the sponsor's spouse, the intending immigrant
must have the same principal residence as the sponsor in order for the sponsor to
rely on the sponsored immigrant’'s income. Itis no longer required, however, that
the intending immigrant must have had the same principal residence as the sponsor
for at least 6 months.

Note: The interim rule did not directly address the ability of a sponsor to rely on an
intending immigrant's income from unauthorized empioyment in meeting the Poverty
Guldetines threshold for the sponsor’s household income. in response to a specific
comment refating to the issue of the sponsor's reliance on an intending immigrant’s
income, the revised definition of “household income” now makes it clear that income
from an intending immigrant's unauthorized employment may not be considered in
.determining whether the sponsor's anticipated household income meets the
applicable Poverty Guidelines threshold. The basis for this clarification is the clear
public policy, as stated in INA §§ 245(c)(2) and 274A, 8 U.S.C. §§ 1255(c)(2) and
1324a, against unauthorized employment, Unauthorized employment, admittedly, is
not always a bar o adjustment of status. Nevertheless, sections 212(a){4)(C) and
213A clearly assume thet it is primarily the sponsor himself or herself who must
meet the income threshold for the Form 1-864. This principle Is gravely undermined
by permitting the sponsor to rely on the intending immigrant’s income, if it is derived
from uniawful employment,
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if there is an accompanying spouse and/or child listed on the Affidavit of Support,
then the sponsored intending Immigrant must also complete a Form 1-864A. If,
however, the sponsored intending immigrant is the only person included on the
Affidavit of Suppont, then he or she does not need to complete a Farm 1-864A.

(5) Us i Assels. If the sponsor does not meet the income
requlrement uslng his or her own lneome andlor assets, the sponsor may include the
net value (the total value of the assets less any offsetting liabilities) of the intending
immigrant's assets. The instructions to Part 6 of Form 1-864 indicate that the
intending immigrant does not need to complete Form |-864A It he or she Is using his
or her assets to quakiy even if he or she has an accompanying spouse and/or
children. Instead, the intending immigrant only needs to provide documentation
showing the net value of all assets.

The required total net value of assets depends upon the basis upon which the
sponsored alien intends to immigrate. For more information, see section ()(7)(8)
below.

if the visa petitioner dies before USCIS approves the visa petition, the statute
does not permit anyone eise to file the Form 1864,

Ifthe visa petitioner dies after USCIS approves the visa petition, however,
P.L. 107-150 provides discretion to permit the beneficiary to immigrate.

Under this provision, it s appropriate for USCIS to reinstate approval of the visa
petition if the request to reinstate approval is supported by a property completed
Form 1-864 signed by an eligible substitute sponsor (and by a joint sponsor, if
necessary). The substitute sponsor must be the sponsored allen's: spouse,
parent, mother-indaw, father-in-law, sibling, child (if at least 18 years of age),
son, daughter, son-in{aw, daughter-in-law, sister-in-law, brother-in-law,
grandparent, grandchild or legal guardian, For more information regarding P.L.
107-150, see section 21.2(g)(14C) of this Field Manual,

Note that the final Affidavit of Support rule includes a special accommedation for
the spouse of a citizen, if the citizen spouse has died. If, at the time of the citizen
spouse's death, the allen spouse qualifies as a surviving “widow(er)” under
section 201(b)(2K A of the Act, then 8 CFR 204.1(i)(1Xiv) “convents" the citizen
spouse's Form 1-130 so that it will be deemed to be a widow(er)’s Form 1360, If
the Form 1130 was approved before the citizen spouse died, it will be deemed to
be an approved Form 1-360. if R was slill pending, it can be approved as a Form
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I-360. In efther case, the alien spouse will no longer need to have a Form 1-864,
since he or she will be adjusting status as a widow{er).

If the citizen spouse and alien spouse had not been married for at least two years
when the citizen spouse died, then this “conversion” option is not available and
the alien spouse remains subject to the Affidavit of Support requirements. As
with any other Form 1-130, if USCIS approved the Form |-130 before the citizen
spouse’s death, USCIS has discretion to reinstate the approval ifthere is a
qualified substitute sponsor.

In those cases where the petitioner has died after the principal sponsored alien
has obtained parmanent resident status but before a dependent following to join
under section 203(d) has obtained permanent resident status, another person
may file a Form 1-864 on behalf of the following-tojoin dependent, if that person
meets all requirements and files @ Form |-864 on behalf of the following-to-join
dependent, Under tha interim rule (8 CFR 213.2(), this sponsor Is not required
to be someone who would qualify as a substitute sponsor. The sponsor could
even be the principal sponsored afien, who, by the time the following-to-join
dependent immigrates, would be an alien lawfully admitted for permanent

residence,
(7) Joint Sponsor.
(A) Joint Sponsor Needed. If the petitioner or substitute sponsor cannot

demonstrate the ability to maintain an income of at least 125% (or 100% when
applicable) of the Federal Poverty Guidefines, the intending immigrant may meet
the Affidavit of Support requirement by obtaining a joint sponsor who is willing to
accept joint and several llability with the principal sponsor as to the obligation to
provide support to the sponsored allen and to reimburse agencies who provide
means-tested benefits to the sponsared alien during the period that the Affidavit
is enforceable. The joint sponsor must demonstrate income or assets that
independently meet the requirements to support the sponsored immigrant(s). it
is not sufficient for the combination of incomes of the primary sponsor, sponsored
immigrant and joint sponsor to meet the threshold,

The regulations at 8 CFR 213a.2(c)(2)(li)(C) allow, but do not require, two joint
sponsors per family unit intending to Immigrate based upon the same family
petition. No individual may have more than one joint sponsor, but it is not
necessary for all family members to have the same joint sponsor.
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Each joint sponsor must execute a Form 1-864 that is submitted in addition to the
Form 1-864 submitted by the petitioner or substitute sponsor. A joint sponsor
does not have to be related to the petitioning or substitute sponsor, or the
sponsored alien. However, a joint sponsor must otherwise meet the same
requirements as a petitioning or substitute sponsor.

The use of a joint sponsor does not eliminate the requirement that there be a
signed Form 1-864 from the petitioner or substitute sponsor with his or her most
recent Federal tax retum (or proof that there was no obligation to file). The
petitioner or substitute sponsor, as well as the joint sponsor, has full financial
responsibilty for immigrant(s) they sponsor. If two joint sponsors are used, each
joint sponsor s responsible for supporting only the intending immigrant(s) listed
on that joint sponsor's Form 1-884,

(B) Joint Sponsor Not Needed. If the petiioning or substitute sponsor meets the
income requirements based on his or her own Income, there can be no joint
sponsor. If any additional Form +-864s from joint sponsors are included in the
record, they should be removed from the file and retumed to the intending
immigrant. It is very important to remove all unneeded Form 1-864s from the file
so there Is no confusion about who Is legally responsible for the. immigrant and
any deeming or enforcement actions.

{e) Sufficiency of Form |-864.

(1) [ngenecal, When determining the sufficiency of a Form 1-864, USCIS shall first
consider the sponsor’s anticipated income for the year the sponsor signed Form
I-864, Thus, during the initial evidence review, USCIS ghall as a general rule
determine the sufficiency of a Form 1-864 based on the sponsor’s reasonably
anticipated household income for the year in which the sponsor signed the Form
1-864, '

IMPORTANT: Ifthe income is at least 125% (or 100% as applicable) of the
goveming Poverty Guideline in the Form 1-864P, Poverty Guidelines, from the
year in which the Form 1-864 was filed, the Form |-864 is sufficient.

IMPORTANT: An Affidavit of Support must be sufficient both at the time the
adjustment of status application is filed and at the time the adjustment application
Is adjudicated. USCIS has determined that an Affidavit of Support is generally
sufficient at the time of the adjudication if it was sufficient at the time & was filed
with the Form 1-485. That is, if the Form |-864 was sufficient when the sponsored
immigrant filed the Form 1-864 with the adjustment application, USCIS will

rally infer from that finding that the alien is not inadmissible under section
212(a)(4) as of the date of adjudication. In particular, i the sponsor's Federal
Income tax return shows an income that was at least 125% (or 100% as
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applicable) of the goveming Poverty Guidefine for the year the Form |-864 was
filed with the sponsored Immigrant’s adjustment application, USCIS will generally
Infer that the sponsor’s income has remained and will remain sufficient at the
time of adjudication.

Therefore, if the Form 1-864 was sufficient at the time & was filed with the Form I
485, USCIS shouid not request any further documentation (e.g., more recent
evidence of employment or income) unless more than one year has efapsed
since the Form 1-854 was submitted and there Is a specific reason (other than the
passage of tima) to question whether the evidence of income is no longer
reflable.

Recent practice has been for the Form 1-864 to be velted at the National Benefit
Center as part of the process of preparing the Form 1-485 for adjudication, If the
NBC vetting process indicates that the Form 1-864 was sufficient when reviewed,
an adjudicator may generafly rely on that determination, unless it is determined,
on the basis of specific reasons, that a request for evidence Is appropriate, as
outlined in paragraph 20.5(e)(2).

ation. There are two limited, specific situations In
whlch the ganeral mla stated In section 20.5(e)(1) will not apply:

. The firet exception applies if both of the following criteria are met:
The most recent income tax return, the anticipated household
income listed for the year the sponsor signed the Form |-864,
and the evidence for the income for the year of filing all show an
income that is less than 125% (or 100% as applicable) of the
governing Poverty Guideline for the year the Form 1-864 was
filed, and

= A joint sponsor has not filed a sufficient Form 1-864,

o The second exception applies if at least one year has elapsed since
the Form |-864 was submitted, and the facts in the case, as
supported by the evidence in the record, provide a specific reason
(other than simply the passage of time) to beflave that the
sponsor’s income is no longer sufficient.

if USCIS determines that either of these situations exists, USCIS should Issue a
request for evidence. However, the request for evidence shoukd only be for the
cument year's income Information, not for additional evidence concemning the year in
which the Form 1-864 was filed. For exampla, if the Form 1-864 was filed in 2004
with a tax retum from 2003 and employment information for 2004, a request for
evidence issued after April 15 of any given year would request the tax return for the
immediately preceding year (e.9., @ 2005 return, if requested in 2006), and
employment information for the cument year. In this situation, the sufficiency of the
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Form |-864 is determined based upon the additional evidence as it relates to the
applicable threshold set forth in the Form 1-864P in effect when the USCIS issues
the request for evidence, rather than the Form 1-864P that was in effect when the
Form 1-884 was signed, USCIS may direct the Form [-485 applicant to submit the
additional evidence either by mail or by appearing for a rescheduled interview.

IMPORTANT: USCIS may encounter a case in which the sponsor (Le., a petitioning
sponsor, substitute sponsor, o7 joind sponsor) neglected to file evidence
comoborating the sponsor's ciaims about his or her employment and anticipated
income for the year in which the sponsor signed the Form |-864. Strictly speaking,
failure to submit this evidence would be a sufficient reason to issue a request for
evidence and to deny the Form 1-485 if the requested evidence is not submitted.
Before issuing a request for evidence, however, USCIS should consider whether
other evidence in the record supports the conclusion that the sponsor’s claims on
the Form 1864 about the sponsor’s cument employment and anticipated income are
true. Remember, the sponsor's statements about his or her employment and
anticipated income are made under penalty of perjury. Thus, these statements on
the Form |-884 are themselvas evidence.

Other evidence in the record may already tend to corroborate those statements. For
exampie, the sponsor's claims about his or her anticipated income for 2008 may well
be consistent with the incoma tax return for 2005. A request for additional evidence
may be appropriate if the evidence of record supports a specific reason (other than
the passage of time) to believe the sponsor's claims to be false. But if the other
evidence tends to support the conclusion that the sponsor’s claims are true, USCIS
may decide, as a matter of discretion, that a request for evidence is not necessary,

Note: For most Form 1-485s filed before November 23, 2005, the sponsor should
have filed the three most recent income tax retums. USCIS may encounter a case
in which the sponsor has included the most racent income tax retum but not one or
both of the two earfier retums. Given the change of policy reflected in the final rule,
USCIS is no longer required to request the missing earlier retumn(g).

Note: USCIS may also decide that a request for evidence s not necessary in a
case in which the sponsor filed a photocopy, instead of a transcript, but forgot to
submit the Forms W-2 or 1089, A decision not to request additiona! evidence will be
proper if USCIS concludes that the evidence of record, taken as a whole, makes it
reasonable to infer that the Information on the tax retumn s true.

(3) No Local Policy Permitted Regarding When Form 1-864 Shall be Filed. In the
past, USCIS penmitted each local office to establish its own policy on whether to

require submission of Form 1-864 at the time of filing for adjustment or at the time of
the adjustment interview. Local offices may no longer do so. Under a policy change
that took effect November 23, 2005, USCIS requites all applicants to submit Form
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1-864 with their adjustment application. if the case was filed prior to November 23,
2005 at an office that required submission at the time of the adjustment interview,
USCIS should allow the applicant to submit Form 1-864 and the required supporting
documentation at the interview.

(] . Question 48 of the September 26, 2000 version of the
Form 1-864 asks If the sponsor or any member of his or her household has used means-
tested benefits during the past 3 years. Do not disqualify a sponsor based on a positive
response to this question. The reason for this question is to ensure that the value of any
such means-tested pubfic banefits is not considered as income on the Affidavit of
Support. Federal means-tested benefits currently include SSI (Supplemental Security
income), TANF (Temporary Assistance for Needy Families), food stamps, Medicaid,
and State Child Health Insurance Programs (SCHIP), State and local means-tested
benefits vary by jurisdiction. Eamed benefits such as Soclal Security retirement,
Unemployment Compensation, and Workman's Compensation may be included as
Income.

(0) U.S, Citizen Children. Any U.S. citizen children of the intending immigrant should not
be listed in part 3 of the Form |-864. The Affidavit of Support places no obligation on a
sponsor ar joint sponsor to support any U.S. citizen children of the sponsored
Immigrant. Such U.S. citizen children should only be inchuded in household size if they
are actually resident in the sponsor’s or joint sponsor's household or listed as
dependents on the sponsor's most recent tax return.

affidavit o BG4A. A person who has signed a
Form I—864 l-864£2 or 3-864A may withdmw Ihe Form. Ifthe person does so, USCIS
will adjudicate the application for adjustment of status as if the withdrawn Form 1-864, |-
B864A or I-B64EZ had never been filed. In an adjustment of status case, a withdrawal of
the Form 1-864, |-884EZ or 1-864A Is not effective unlmﬂlslnwrﬁlngand Uscis
actually receives the withdrawal before the final decislon on the adjustment application,
tn an immigrant visa case, once a consular officer has issued an immigrant visa, no
Form 1-864, I-864EZ or I-864A may be withdrawn unless the visa petitioner also.
withdraws the visa petition.

(1) Documentation.

{1) Eederal Tax Retums. Each sponsor must submit efther a transcript or a copy of
his or her most recent US. Federal individual income tax retum (Form 1040, 1040A

or 1040E2), including all Schedules filed with the IRS. If the sponsor submits a copy
of the tax return, he or she must also include copies of any and all IRS Forms W-2
and 1099 that reflect income used to qualify. The second note under paragraph
20.5(e)(2) provides guidance regarding what to do if a W-2 or 1099 is missing. Note,
however, that it is not necassary to submit the Forms W-2 or 1099 if a transcript,
rather than a copy, of the tax return is submitted. State or foreign Income tax retums
are not acceptable; if submitted, they must be retumned to the intending immigrant.
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The sponsor must submit with the Form |-864 the sponsor’s U.S. Federal income tax
retum for the most recent tax year (that is, the completed tax year immediately
preceding the date the sponsor signs the Form 1-864). USCIS may generally expect
a sponsor, after April 15 of any given year (or April 16 or 17, in a year in which April
15 is on a Saturday or Sunday), to have completed his or her tax return for the
previous year., If the sponsor requested an extension, the sponsar should provide
proof of fillng for the extension. If the spansor did not file a tax retum, the sponsor
must prove that he or she was hot required to file. if a sponsor should have filed, the
sponsor must file retroactively and provide proof of filing. Note that U.S. citizens
generally have an obligation to file a tax retum on non-U.S. earnings even if there
was no tax fiabillty,

EXAMPLE 1: Sponsor signs the Form 1-884 on March 1, 2006, The US Federal
income tax retum for 2005 is not due unti] April 17, 2006. Therefore, the sponsor
must submit his or her 2004 U.S. Federal incoma tax retum.

EXAMPLE 2: Sponsor signs the Form 1-864 on May 5, 2006. The sponsor must
submi his or her 2005 U.S. Federal income tax retum,

EXAMPLE 3: Sponsor signs the Form 1-864 on May 5, 2008. However, the
sponsor aiso filed with IRS a Form 4868, obtaining an extension of the 2005
income tax filing deadfine. The sponsor must submit his or her 2004 U. S,
Federal income tax retum,

Note: Typical proof that a sponsor was not required to file a tax retum fora
particular year would consist of a written statement from the sponsor, signed under
penalty of perjury, attesting to the amount of his or her Income for the relevant year
and to the fact that a tax return was not required by law. USCIS adjudicators
handiing Form 1-864 issues should be aware of the income threshold for the
requirement of filing a tax return for the last several years, so that an RFE for
evidence of the law is not necessary. In particular, the instruction bookiets for each
year's Forms 1040, 1040A, and 1040EZ specify the income threshold below which a
person is not required to file a return.

Note: IRS permits and encourages electronic filing of Forms 1040, 1040A and
1040EZ. An electronically filed tax retum may also be signed electronically. When a
person signs and files the tax return electronicatly, a *hard copy” of the original tax
return will not exist. In this situation, it is acceptable for the person to submit a plain
copy printout, showing the tax retum as it would have looked, had it been filed on
paper, together with the IRS-issued "declaration control number.” By signing the
Form I-864 or I-864A “under penalty of perjury,” the person certifies that the copy Isa
copy of what was submitted to IRS. As with paper-filed retums, it is also acoeptable
for the person to submit an IRS transcript of the electronically filed retum.
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A sponsor may submit an IRS-issued transcript instead of a photocopy of the
sponsor's tax retum, A sponsor may obtain a transcript by filing IRS Form 4506-T
with the IRS. Currentty, the IRS does not charge a fee for transcripts, Tax
transcripts provide prool that the retumns were filed with IRS, are easier to read, take
up less room in the file, and are easily oblained. if a sponsor submits a transcript
rather than a photocopy of the tax retum, it is not necessary for the sponsor to
Inciude copies of any Forms W-2 or 1099.

(2) Job Letters and Proolof Income. Pay stub(s) showing income for the most
recent 6 months and letters from all current employers are no longer required as
initlal evidence. The applicant, however, may submit either or both of these items
(1) In response to a request for additional evidence (RFE), or (2) with a Form 1-864 if
the applicant believes doing so would help establish that the sponsor meets the
governing income/assets threshold. If submitied, letters from current employers
should show dates of employment, the nature of the job, wages or salary eamed,
number of hours/weeks worked, and prospects for future employment and
advancement. it should be sufficlent for the employer to say that the employment is
of indefinite duration or words of similar effect, Promises of future employment are
not required,

(3) Househo'd Members. The sponsor may use the income of any member of his or
her own household who is at least 18 years old to help meet the household income
requirement. The spoansor and hotisehold member must complete Form 18644,
which must include a copy or transcript of the household member's most recent tax
retum and sufficlent documentation of all income and assets he or she fists on the
Form 1-884A. USCIS shall usa the same standards for documentary evidence of
Income and assets listed on a Form -864A as are used for documentary evidence of
Income and assets listed on Form [-884.

() Use of Poverty Guidelines, HHS publishes new Poverty Guidelines in the Federal
Register each year. These guldelines bacome effective for USCIS purposes on the first
day of the second full month following thelr release. For example, in 2006, new Poverty
Guidelines were published In the Federal Register on January 22 and therefore became
effective for USCIS purposes on March 1, 2006. To assist spongors and intending
immigrants, USCIS publishes the governing guideline for the location and size of each
household on Form 1-864P, Poverty Guidelines. The Poverty Guidelines for each year
remain in effect during the next year until the effective date of the new guidetines.

Note: The correct Form 1-8684P should already be included in the record, since 8 CFR
213a.2(a)(1){ll) requires the Form 1-485 or immigrant applicant to include the current
Form |-884P when the applicant submits the application. If the Form I-884P Is missing,
that fact atons would not wamant a request for evidence, since the USCIS office should
maintain past versions of the Form 1-884P. When copying a Form 1-884P for addition to
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the record, please be sure to copy the Form 1-864P that was in effect when the Form |-
485 was filed, rather than any fater version.

Note: If, as specified in paragraph 20.5(e)(2) of this chapter, it is necessary to request
adddional evidence, the sufficiency of the Form 1-864 is determined acoording to the
Poverty Guidelines in effect when the request for evidence is made. Therefore, a copy
of the current Form -884P should be included In the record of proceeding and sent with
the request for evidence.

(k) USCIS Review. The following items must be considered by USCIS when reviewing a
Form 1-854 or Form |-864EZ;

P sof Has Che ps). if Form
WEZhbehgused then'Yes muﬂbedndcedonboxesa b, and ¢. if Form
1864 is being used and box “d” has been checked Indicating a single joint sponsor,
USCIS should ensure that there are two Form |-884s: one from the petitioner and
ona from the joint sponsor. If Form 1-884 Is being used and box “e® has been
chacked indicating two joint sponsors, USCIS should ensure that there are three
Form 1-864s: one from the petitioner, ene from the first joint sponsor, and one from
the second joint sponsor.

(2) Parts 2.4 of Folm 1864 or Parts 2.3 of Form 1.864EZ: Verify These Have Been
Compare the information provided with information from other

documents included in the application and/or verifying data with the sponsored
immigrant at the time of the interview.

#f the sponsor is using Form |-864, only "accompanying” family members should be
listed in the chart in Part 3, Be sure that the first and last name of each
accompanying family member is listed. Family members “following to join” (l.e.,
intending to immigrate more than 6 months after principal intending immigrant)
should not be listed in Part 3.

The sponsor’s total household size is used to determine the correct Federal Poverty
Guideline. For purposes of Form 1-864, 8 household size includes the total of the
following groups of individuals:

* Sponsor;

o Person(s) the sponsor is sponsoring on the Affidavit of Support (will always be
one if the sponsor is using Form -864EZ instead of Form 1-864),

» Sponsor's spouse, If the sponsor Is maried;

16 www.asch.gov
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» All of the sponsor's children, as defined in section 101(b)(1) of the Act, except
those that have (1) reached the age of majorily (i.e., are at least 18 years old) or
are emancipated under the law of the person's domidie and (2) are not claimed
as dependents on the sponsor's most recert Federal income tax return;

-« Other persons lawfully claimed as dependents on the sponsor’s tax retum for the
most recent tax year, and

o The number of siblings, parents, and/or adult children who (1) have the same
principat residence as the sponsor, and (2) have combined their income with the
sponsor's income by submitting Form (-884A.

Note: When calculating househokd size, do not count any person more than once.

{A) General R 0 2
sponsor, subsﬁtute sponsor ora ]olnt spomr must generally demonstrate the
ability to maintain his or her annual household income at 125% of the governing
Federal Poverty Guideline threshold.

A petitioner on active duty in the U.S. Armed Forces, other than for tralning, only
needs to demonstrate the means to maintain an annual income equal to at least

100% of the Federal Poverty Guldelines if he or she is petitioning for a spouse or
child.

Note that a substitute sponsor or joint sponsor is not eligible to claim the 100%
incoms level based on the petitioner’s retationship to the intending immigrant, or
the petitioner's mifitary status. A substihde sponsor or joint sponsor may claim
the 100% income level only if the substitute sponsor or joint sponsor, himseif or
hersedl, Is on active duty in the U.S. Armed Forces (other than for training) and
the intending immigrant Is the spouse or child of the substitute sponsor or joint
sponsor.

To qualify for this exception, the petitioner must have provided evidence that he
or she is on active duty, such as a military dependent’s identification card for the
sponsored intending immigrant (the spouse or child), or @ photocopy of the
military identification card of the sponsor (the spouse or parent).

Regardiess of whether a sponsor qualifies for the military exception, all of his or
her income counts toward the 125% (or 100%) income requirement, including (in

17
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the case of Armed Forces personnel) any allotments received for the
dependents,

(B) Povedy Guidelines, Form |-884P, Poverty Guidelines, provides the Federal
Poverty Guidelines calculated at both the 100% level and 125% level for the 48

contiguous states, the District of Columbia, Puerto Rico, the U.S. Virgin Islands

and Guam. Separate guidelines are published for Alaska and Hawail.

The Form 1-864P guidelines are based on househokd sizes of 2to 8. A doliar
amount is provided to add for each additional household member or dependent.
To determine the requirement for a househotd size of 10, USCIS should take the
poverty line for a household size of 8 and add the additional dollar amount

muttiplied by 2.

Form 1-864P s based upon the Federal Poverty Guidelines that the Department
of Health and Human Services (HHS) publishes annually in the Federal Register
(usually in February or March). (See “Federal Register Publications® under the
“Immigration Law and Regulations® button on ALINK). In concert with the
Federal Poverty Guidelines, USCIS annually updates Form I-864P, Poverty
Guidetines, USCIS begins to apply the updated Form |-864P guidetines to
adjustment of status applications received on the first day of the second month
after the HHS guidelines are published,

(C) Determining the g Sufficlent S

sponsor s using FormlaOMEZ he orsho must onlyusahlsorhersalaryor
pension as shown on his or her most recent Federal income tax retum. fthe
sponsor provides a photocopy of the retum, the sponsor must include a copy of
any Form(s) W-2 provided by the sponsor's employer(s) to prove income from
employment and/or Form(s) 1099 to show pension income,; if a W-2 or 1099 is
missing, follow the guidance in the second note under paragraph 20.5(e)(2). As
with other sponsors, these copies are not needed if the sponsor provides an IRS
transcript of the retum. (See Part 1(a) of Form I-864EZ.) H sponsor relies on
other types of income, the sponsor must use Form 1-864. The sponsor must also
use Form 1-864, rather than Form 1-864EZ, if the sponsor will be submitting any
Forms 1-864A,

Regardless of the form the sponsor uses, he or she must provide evidence of
any income (and/or assets in the case of Form §-8684) used to demonstrate the
means to maintain the sponsored immigrant.

Sponsors who use Form 1-864 may qualify based only upon their own income
and/or assets if either or both are sufficient to reach the income requirement, If,
however, the sponsor's combined income and assets are not sufficient to meet

18
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the goveming threshold, the sponsor may include the income andfor assets of
another household member If the household member:

o [satleast 18 years old;
« Isincluded in the calculation of household size;

» Has the same principal residence as the sponsor (or is the sponsor's
‘spouse); and

¢ Has completed and signed a Form 1-864A.

USCIS should ensure that each Form 1-864A is completed and signed by the
sponsor and the househotd member.

As nated above, the infending immigrant does not need to sign a Form 1-864A I
he or she is immigrating alone (that is, has no accompanying dependents). iIn
this situation, the intending immigrant shoukd be fisted on line 24{e) and should
be the only person listed in 24(b), with his or her income listed on that line and
value of assets fisted on the appropriate line(s) in item 28,

(D) Eederal Tax Return(s). No matter whether a sponsor submits Form 1-864 or
|-864EZ, the sponsor must provide a copy or an IRS-generated transcript of the
Sponsor's Federal income tax return for the sponsor’s most recent tax year.
Each Federal tax retum must include all the supplements and attachments that
were sont to the IRS with the tax retum, For purposes of demonstrating means to
maintain income, the determining income amount is the income, before
deductions, on the sponsos’s income tax return, In other words, income means
an individual's total income (adjusted gross income for those who file IRS Form
1040E2) for purposes of the individual's U.S. Federal income tex liability,
including a joint income tax return (e.g., line 22 on the 2005 IRS Form 1040, line
15 on the 2005 IRS Form 1040-A, or line 4 on the 2005 IRS Form 1040EZ or the
comresponding line on any future revision of these IRS Forms),

Note that, by signing the Form 1-864 or Form (-864EZ under penalty of perjury, a
sponsor certifies that the transcript or photocopy is true and correct. This
certification meets the statutory requirement of presenting a “certified” copy of the
transcript of photocopy. Certification of the retums by the IRS is not necessary;
the sponsor’'s certification under penalty of perjury is sufficient.

it a sponsor filed a joint tax retum with a spouse, but is qualifying using only
his/her own individual income, the sponsor must submit evidence of that
individual income. This evidence would inchude, for example, the sponsor's own
W-2(s), Wage and Tax Statement, and if necessary to reach the income
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requirement, evidence of other income reported to IRS which can be altributed to
him/her, usually on Forms 1099,

(E) Other Evidence af Income. For purposes of demonstrating means to
maintain income, the total income, before deductions, in the sponsor's tax retum

for the most recent taxable year will be generally determinative. There is no
requirement to determine whether the sponsor would have met 125% (or 100%)
of the govemning Poverty Guideline before the most recent tax year. Income tax
information from these years should only be used to take the eaming trend into
consideration when assessing current and future eaming capability.

USCIS, however, may consider other evidence of income {(e.g., pay stub(s),
employer letter(s), or both), if (1) the sponsor establishes that he/she was not
legally obligated to file a Federal income tax return for the most recent tax year,
or (2) USCIS determines that the income listed on the Federal tax retum for the
sponsor's most recent tax year does not meet the governing threshold.

In other words, if the sponsor's current income is sufficient, & can establish that
the Form 1-864 itself is sufficient even if the tax retumn without any other
documentation might warrant a finding that it is not sufficient. For example, if the
sponsor recently started a new job (that USCIS is satisfied will likely continue)
and the income from the job now meets or exceeds the legal requirement, USCIS
may find the Affidavit of Support to be sufficient, notwithstanding information
included in the transcript or copy of the tax returny(s).

By contrast, 8 CFR 213a.2(c)2)ii)(C) permits USCIS to conclude that a Form |-
864 is not sufficient, even if the sponsor's household income meets the Poverty
Guidefine threshold. USCIS should make this conclusion only if the evidence of
record makes it "reasonabile to infer that the sponsor will not be able to maintain
his or her household Incoms at a level sufficient to meet his or her support
obligation.” For example, if the sponsor's income is from a job that is merely
temporary or seasonal, USCIS might reasonably conclude that the income is
likely not to continue, and could also conclude that the Affidavit of Support, for
that reason, is not sufficlent.

If the household income meets the Poverty Guidelines threshold, however,
USCIS will generally conclude that the Form |-864 is sufficient. There must be
some specific reason, supported by evidence In the record, to conclude that the
Form 1-864 is not sufficient.

) d i : sor, USCIS has
decaded mat as a maﬁer of poucy. it wm reqmre lhe sponsor to disclose his or
her receipt of means-tested public benefits and not consider the fact that a
sponsor has received such means-tested public benefits in the past to be an
adverse factor in evaluating a Form {-864 or Form [-864EZ. However, the
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sponsor may net include any means-tested benefits cumently being received in
caleulating the household income,

(G) Compare Tok: sel i i ifthe
spomr's total household income (lme 246 of Fonn l-864 or lme 16 ot Form F
864EZ) is greater than or equal to the goveming Poverty Guideline threshold, the
sponsor does not need to show evidence of assets and does not require a joint
sponsor. In this case, USCIS may move to Part 8 of Form 1-864 or Part 6 of Form
I-864EZ.

It a Form |-864EZ does not demonstrate means to maintain the required income,
USCIS may choose to request that the adjustment of status applicant submit a
new Form |-864 from the sponsor (if the applcant seeks to qualify based on
showing “significant assets”), or to submit a sufficient Form 1864 from a joint
sponsor. Note that this request for evidence would go to the applicant, not the

SPONSOr.

If a Form 1-864 does not demonstrate means to maintain the required income,
USCIS should consider the assets listed in Part 7 of the form,

sponsof cannot meet the Povany Gulde!lne requlmmant based upon total household
income listed on fine 24¢, he or she may show evidence of assets owned by the
gponsor, andfor members of the sponsor's household, that are avallable to suppoit
the sponsared immigrant(s) and can be readily converted into cash within 1 year.

For assets of the intending immigrant and/or househoid member to be considered,
the household member must complete and sign Form 1-864A. USCIS should check
to make sure that the Form 1-864A is completed and signed by the sponsor and the
household member.

{A) Evidence of assets. Evidence of the sponsor's assets should be attached to
the Form I-864. Evidence of the principal sponsored immigrant's and/or
household member assets should be attached to Form 1-864A. In each Instance,
the evidence should establish the location, ownership, and value of each listed
asset, including any liens or liabiiities for each listed asset. Evidence of assets
includes, but is not limited to:

o Bank statements covering the last 12 months, or a statement from an officer of

the bank or other financial institution in which the sponsor has deposits,
including depositwithdrawal history for the last 12 months, and current
balance;

o Evidence of ownership and value of stocks, bonds, and certificates of deposit,
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and dates acquired;

o Evidence of ownership and value of other personal property and dates
acquired; and

» Evidence of ownership and value of any real estate and dates acquired.

(B) Amount of assets required, Inorder to qualify using assets, the total net
value of all assets must generally equal at least five times the difference between

the sponsor’s total household income and the minimum income requirement for

the current year.,
Example for a household sie of 4:
125 percent of 2006 Poverty Guideline $25,000
Sponsor’s income $19500
Difference $5,500
Muttiply by 5 x5

Minimum Required Net Value of Assets $27,500
There are two exceptions, however:

o ifthe adjustment of status applicant intends to immigrate as a spouse of a
U.S. citizen or as the child of a U.S. citizen who will not become a citizen under
section 320 of the Act because the child has already reached his or her 18"
birthday, the “significant assets” requirement will be satisfied if the assets equal
three times, rather than five times, the difference between the applicable income
threshold and the actual household income.

Example for @ household size of 4;

125 percent of 2006 Poverty Guideline $25,000
Sponsor's income $19.500
Difference $5.500
Muttiply by 3

—x3
Minimum Required Net Value of Assets $16,500

o Ifthe adjustment of status applicant intends to immigrate as an IR-4 immigrant
{orphans coming to the United States for adoption), the parents’ assets only heed
to equal or exceed the difference between the applicable income threshold and
the actual household income.

Example for a household size of 4:
125 percent of 2006 Poverty Guideline $25,000
Sponsor's income $19.500
22
www.osch.gev
USCIS ACADEMY - A62

INADMISSIBILITY, DEPORTABILITY, AND WAIVERS January 2008

962



Instructor Guide

Clarification of Policy Regarding USCIS Form [-864, Affidavit of Suppont
HQRPM 70:21.1
Page 23

Difference (Minimum Required Net Value of Assets)  $5,500

(6) Joint Sponsors, If the petitioner or substitute sponsor cannot demonstrate ability
to maintain a househotd income of at least 125% (or 100% when applicable) of the
Federal Poverty Guidelines, the intending immigrant may meet the Affidavit of
Support requirement by obtaining a joint sponsor who is willing to accept joint and
several lability with the principal sponsor as to the obligation to provide support to
the sponsored alien and to reimburse agencies who provide means-tested benefits
to the sponsored alien during the period that the Affidavit is enforceable. The
regulations at 8 CFR 213a.2(c)(2)(ii)}(C) allow but do not require two joint sponsors
per family unit intending to Immigrate based upon the same family petition. Further
guidance regarding joint sponsors may be found at paragraph (d)(7) above.

(D Ps 864EZ, Part 8 of Form 1-864 or Part 6 of
Form l-884£Zconsﬁtuhe the bulk onhe contract and covers the purpose of the
Affidavit of Support, which is to overcome the public charge grounds of
inadmissibility. it also includes the notice of change of address requirements (the
sponsot must notify the Secretary of Homeland Security of the sponsor's new
address within 30 days of any change of address by fifing Form 1-865 with USCIS),
means-tested benef? prohibitions and exceptions, consideration of the sponsor's
income in determining ellgibility for benefits and the civl) action to enforce the
Affidavit. Additionally, it requires a certification under penalty of perjury that the
sponsor is aware of the legal ramifications of being a sponsor under section 213A of
the Act ‘

After placing the sponsor under oath, USCIS should verily that the portion under
"Concluding Provisions® has been completed.

Once signed, the concluding provisions satisty the statutory requirement that the
sponsor must make a written statement under penalty of perjury indicating that the
coples of the Federal income tax retums submitted with the Affidavit of Support are
true coples of the retums filed with the Infemnal Revenue Service.

A photocopy of the signed Form 1-864 may be submitted for each spouse and/or
child of the principal beneficiary of the adjustment of status application. Copies of
supporting documentation are not required.

: Box. In adjustment cases adjudicated
by USCIS, uscts must complete the "Agency Use Only* box on the first page of the
Form 1-864 or Form 1-864EZ. If the petitioner sponsor does not qualify, USCIS
should check the box "Does not meet." In order for the applicant to be approved,
there must be in the file another Form |-864 that meets the requirements from a joint
sponsor. In such a case, USCIS must check the "Meets” box, and then eagn date,
and note the office code for location.
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In cases adjudicated by an immigration judge where the judge did not complete the
Agency Use Only box, USCIS will compilete the pracessing of the case after the
judge's decision by completing the box on the USCIS copy of the Form 1-864 by
checking either the “Meets” or the “Does not meet” box. USCIS must then add a
notation, "Adjustment application approved (or denied) by U.S. immigration Court at
(place) on (date).” USCIS will then sign, date, and note the office code for location.

(9) Verification of information. The Govemment may pursue verification of any
information provided on or with Form 1-864, 1-864EZ, 1-864A (e.g., empioyment,
income, and/or assets) with the employer, financial or other institutions, the Internal
Revenue Service, or the Social Security Administration.

it USCIS finds that a sponsor, joint spansor, or household member has conceated or
misrepresented material facts concerning income, household size, or any other
material fact, USCIS shall conclude that the Affidavit of Support is not sufficient to
establish that the sponsored immigrant is not likely to become a public charge. In
this situation, the sponsar or joint sponsor may be liable for criminal prosecution
under the general statutes relating to the submission of fraudiient imrmigration
documents. Failure of the sponsor or joint sponsor to provide. adequate evidence of
Income and/or assets will result in the denial of the application for adjustment to
lawful permanent residence status.

() In : i i lent Applications. The Affidavit
otSupport is not a eeparate appﬁceﬂon Itis euppotﬂng docmemaﬁon for an
adjustment of status application. Correspondence regarding insufficient Affidavits of
Support shouid be sent to the adjustment applicant and his/her legal representative, but
not to the sponsor.

if the Form 1-864 or 1-884EZ Is insufficient, and procedures for requesting additional
evidence have been exhausted, the entire adjustment of status apptication should be
denied because the intending immigrant is inadmissible on public charge grounds in
addition to any other reasons why the adjustment case may be denied.

The following language should be included in a denial letter of an adjustment of status
application which does not fulfill the requirements under section 213A of the Act:

You are not efigible for adjustment of status under INA 245 (a)(2),
because you are inadmissible as an alien who is likely at any time to
become a public charge pursuant to INA 212(a){4)(C). 8 USC
1182(a){4)(A) and 1255(a)(2). if you are an alien seeking adjustment of
status as (insert appropriate category: an immediate relative, a family
based immigrant, or an employment based immigrant who will be
employed by a relative or a relative's firm) you are inadmissible under this
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ground unless an Affidavit of Support that meets the requirements of INA
2134, 8 U.5.C. 1183a, has been filed on your behalf. The Affidavit(s) of
Support provided in your case does not meet the requirements of section
213A because (insert appropriate languagefdeficiency; e.g. failure to meet
the income requirement, inefigible sponsor, etc.)

Note: This language must be modified In order to address the specifics of each case,
including any other reasons for denial. If the applicant is denied due to an ineligible
sponsor, be sure to include the reason why the sponsor is inefigible, e.g., the sponsor
cannot be a corporation, organization, or other entity, the sponsor is not at least 18
years of age, etc. Details regarding the sponsor’s personal financial matters should not
be revealed in the denial lefter to the adjustment applicant unless the denial is based at
least partially upon such information.

(m) Service Center Processing. The processing of the packet of forms which
subsequently produce an alien registration card (1-181, 1-485 or OS-155A) includes data

entry of Affidavits of Support when they are required by statute.
if an applicant fails to submit an Afidavit of Support when one is required, USICS will
request that an Affidavit of Support be submitted before the case can be adjudicated.

in those instances where one or more Affidavits of Support are contained in the
packets, data from each of them will be entered into CLAIMS as a subscreen of the )-
485 or visa to which itis attached. .

The types of data entry at the Service Centers will be:

+ Forms 1-864 attached to a Form OS-155A, immigrant visa received trom Ports of
Entry;

» Forms 1864 sttached to a Form 1-485 filed and adjudicated at the Service Center; or

» Forms 864 attached to Form 1-48S filed and/or adjudicated at local offices. The
data entry in most of these cases will be attached to the data entry of a “copy 3" of
Form I-181.

All Forms 1-864 will be maintained in the same A or T File in which the controlling form
is stored. There is no data entry of information from Form -864A.

{n) Stati . Effective October 1, 2005, hours and actions are tracked on
Form G-23.3, Line 171S. Reporting lnstmctions are provided in the document entitled,
“Examinations Activity: G-22.2, G-22.2a, G-22.3, G-22.3a Adjudications Summary
Procedures,” These procedures imptement Administrative Manual (AM) Policy
Statement 3.1.101.
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(o) Termination of Sponsor's Obligation and Enforcement. The obligations created
under Form 864 and 1-884A terminate when the sponsored allen:

» Becomes naturalized;

+ {g credited with at least 40 quarters of employment in the Social Securily system;
s Loses or abandons his or her lawful permanent resident status; or

e Dies.

Note: For any qualifying quarter to be creditable for any period beginning on or
after December 31, 1996, the alien must not have received any Federal means-
tested public benefit during that quarter. A Federal means-tested public benefit
is any public benefit funded in whole or in part by funds provided by the Federal
Govemnment that the Federal agency administering the Federal funds defines as
a Federal means-tested public benefit under the Personal Responsibility and
Work Opportunily Reconciliation Act of 1996 (Pub. L. 104-193). Federa! means
tested benefits Include: SSI (Supplemental Security income), TANF (Temporary
Assistance for Needy Families), food stamps, Medicaid, and State Child Heaith
Insurance Programs (SCHIP). State and local means tested benefits vary by
Jurtsdiction,

Note: The qualfying quarters worked by a parent of, or the spouse of such afien
during the maniage to the alien may often be credited to the alien beneficiary.

It the sponsored immigrant is the sponsor's child, the legal obfigation made in the
Affidavit of Support is not terminated by the child's adoption after acquiring
permanent residence.

It the sponsored immigrant is the sponsor's spouse, divorce will not terminate the
legal obligation made in the Affidavit of Support. '

Even when the support obligation has been terminated, the sponsor, or the
sponsor's estate may still be held Bable for any reimbursable amount that
acerued before the termination of the obligation.

{p) Reimbursement Requests. USCIS is not directly involved in enforcing an Affidavit of
Support sponsor's obligation to reimburse an agency for means tested public benefits.
USCIS does, however, make infarmation about the sponsor available to an agency
seeking reimbursement. Upon the receipt of a duly issued subpoena, USCIS will
provide the agency with a certified copy of a sponsor’'s Form 1-864.

in addition, USCIS routinely provides the sponsor's name, address, and Social Security
number to Federal, state, and local agencies providing means-tested benefits. This
information is used to determine whether a sponsocred immigrant who is applying for
benefits is eligible for them. These queries are submitted to USCIS on Forms G-845,
G-8458S, and the G-845 Supplement.

26
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(q) Sponsor's Address Change Notification. Under section 213A(d) of the Act, the
sponsor must notify the Secretary of Homeland Security of the sponsor's new address
within 30 days of any change of address. The sponsor meets this obligation by
completing and filing Form |-865 with USCIS. USCIS is obligated by statute to maintain
the address and social security number of all sponsors in an automated system.

If a sponsor fails to satisfy this requirement, USCIS may, after notice and opportunity to
be heard, impose on the sponsor a civil penalty of not less than $250 or more than
$2,000, or if such failure occurs with knowledge that the sponsored alien has received
any means-tested public benefits (other than benefits described in 401(b), 403{c)(2), or
411(p}) of the Personal Responsibilty and Work Oppottunity Reconcillation Act of 1996)
not less than $2,000 or more than $5,000.

2. The AFM Transmittal Memoranda button is revised by adding a new entry, in numerical

order, to read:

AD 06-20 Chapler 20.5 This memorandum replaces Chapter 205

June 27, 2008 of the Adjudicafor's Feld Manual (AFM)
with a revised Chapter 20.5.

cc:  USCIS Headquarters Directors
Bureau of Immigration and Customs Enforcement

Buréau of Customs and Border Protection
27
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US, Uepartmacns of Homeland Security
20 Maseacimacits Avengs, N W
Wadhington, D.C. X136
us. Clﬂzenshlp
and Immigration
Services
HQOPRD 70/21.1.13
Interoffice Memorandum
To: REGIONAL DIRECTORS
SERVICE CENTER DIRECTORS
DISTRICT DIRECTORS

NATIONAL BENEFITS CENTER DIRECTOR

From: Michael Aytes /s/
Acting Director for Domestic Operations

Date:  November 23, 2008
RE:  USCIS policy regarding Form |-864, Affidavit of Suppon

1. Porpose

This memorandum notifies adjudicators that USCIS has determined, as permitted by
section 213A(M(6XB) of the Immigration and Nationality Act (Act), that a person completing an
Affidavit of Support (Form 1-864) on behalf of an adjustment of status applicant is only required
1o file one Federal income tax retum, for the tax year that is most recent as of the date the Form
1-864 was signed, rather than having to submit a Federal income tax retum for each of the three
most recent tax vears. This memorandum also clarifies how USCIS officers are to determine the
sufficiency of a Form [-864.

Effective immediately, this policy memorandum supersedes all conflicting provisions in
previous memoranda and will be incorporated into 8 CFR 2134, in a separate rulemaking, and
seetion 20.5 of the Adjudicator’s Field Manual at a later date.

2. Field Guidance

A. Submission of Federal income tax returns

Section 213A{MX6XAX1) of the Act provides that a sponsor must submit certificd copies
of tho sponsor’s three most recent Federal meome tax returns, However, section 213A(F){6)(B)
of the Act provides the Secretary of Homeland Security with discretion in adjustment of status
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cases to atllow a sponsor to file only his or her most recent Federal income tax retum. USCIS has
adopted this alternative,

‘Therefore, for any Form 1-485 filed on or afler the date of this memorandum, the sponsor
shall not be required to file any Federal income tax retum for any year other than the tax year
immediately preceding the sponsor's signing of the Form 1-864. For example, if the sponsor
signed the Form 1-864 after April 15, 2003, enly the sponsor’s 2004 Federal income tax retum
would be required, However, the sponsor may file the three most recent retums if the sponsor
believes that the additional retums will make it more likely that the Form 1-864 will be found to
be sufficient. This rule shall apply to petitioning sponsors, as well as substitute or joint sponsors
signing a Form I-864 for an adjustment case.

For any Form 1-4835 filed before the date of this memorandum, the spensor should have
fited the three most recent income tax retums. An officer may encounter a case in which the
sponsor has included the most recent income tax retum but not one or both of the two earlier
returns. Given the change of policy made by this memorandum, adjudicators are no longer
required to issue a request for evidence (RFE) for the missing earlier retumy{s).

Note atso that IRS will, without charge, issue a taxpayer a transcript of the taxpayer’s
income tax return if the taxpayer files IRS Form 4506T. For purposes of the aflidavit of suppont
requirements, officers shall accept an IRS-generated transcript as a true and coerect “copy™ of the
sponsor's retum. Sinoe the IRS itself issues the transcript, it will not be necessary for USCIS to
request any missing Forms W-2 or 1099 if the sponsor subrmits a transcript, rather than a
photocopy, of the lax retum.

A USCIS officer may also decide that 8 request for evidence is not necessary in a case in
which the sponsor filed a photocopy of the tax return, instead of a transcript, but did not submit
the Forms W-2 or 1099. A decision not to RFE for the W-2 or 1099 will be proper if the officer
concludes that the evidence of revord, taken as a whole, establishes thst the information on the
tax retumn is true and comect,

B. Suffiiency of the Form 1-864

USCIS officers shall. as a general rule, determine the sufficiency of a Form §-864 based
upon whether evidence in the file establishes that the sponsor has the means to maintain an
anmual income at the applicable threshold set forth in the Form 1-864P, Poverty Guidelines, from
the calendar year in which the Form 1.864 was filed. Accordingly, adjudicatons shall determine
whether the current income listed on Form 1-864 is at least 125% (or 100%% as applicable) of the
goveming threshold set forth in the Povesty Guidelines. Adjudicators shall also determine
whether the sponsor’s total inoome (line 22 on the 2004 IRS Form 1040, line 15 on the 2004 IRS
Form 1040A), or adjusted gross income for these who filed IRS Form 1040EZ (line 4 of the
2004 IRS Form 1040EZ), meets the Poverty Guidelines threshold. Note, when reviewing the
prior year's tax return submitted with the Form 1-483, USCIS officers should judge the income
information against the poverty guidelines applicable at the time of submission.

waw.ascls.gov
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If the information on the tax return establishes that the sponsor’s currem income meets
1he threshold set forth in the Form 1-864P, Poverty Guidelines, the adjudicator shall determine
that the Fosm 1-864 is sufficient without requesting any frther evidence. The adjudicator should
request additional evidence (Le., employment letter(s), pay stub(s), or other financial data) only
if the tax retum reflects income below the Form 1-864P, Poverty Guidelines and the record does
notnlmdyoomamnddmom! evidence that would establish the sponsor meets the cumrent
income requirements. The adjudicator should also request additional evidence (ie., employment
letter(s), pay stub{s), or other financial da.ta) if there is a specific neason (odwrlhmtbcpnssm
of time) to question the veracity of the income stated on Form 1-864 or the accompanying
document(s).

1f the officer detcrmines that the tax return and/ar the evidence in the file do not establish
that the sponsor meets the governing Form I-864P, Poverty Guidelines threshold, the adjudicator
shall request current year incoms information, not additional information from the year the
sponsor signed Form 1-864. In this situstion, the sufficiency of the Form 1-864 is determined
based upon the additional evidence as it relates to the applicable threshold set forth in the Form
1-864P from current year rather than the Form 1-864P, Poverty Guidelines from the calendar year
in which the Form I-864 was signed.

Previousty USCIS has permitted each local office to establish its own policy on whether
10 roquire submission of Form 1-864 at the time of filing for adjustment or at the time of the
adjustment interview. Effective with the publication of this memorandum, al) applicants are now
required to submit Form 1-864 with their adjustment application. IF the case was filed prior to
this policy change at an office that required submission at the time of the adjustment interview,
the adjudicator should allow the applicant to submit Form 1-864 and the required supporting
documentation st the interview.

3. Contact Information
Questions regarding this memorandum and USCIS policy regarding Form 1-864,

Affidavit of Support, may be directed by email through appropriate supervisory channels to
Jonathan Mills, USCIS Office of Program and Regulations Development.
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7. Admissibiljty
The alien must be admissible (Section 212).
a. Affidavit of Support

Unless the alien qualifies for an exception to the requirement, an affidavit of
support (Form 1-864 or Form I-864EZ) must by filed on behalf of any alien who
seeks adjustment of status on the basis of: '

1) an immediate relative or family-based visa petition (Form I-130, I-129F, or I-
600) or ‘ :

2) an employment-based visa petition (Form 1-140) if a qualifying relative either
filed the Form I-140 as the employer or owns at least 5% of the equity of the
for-profit firm that filed the 1-140.

Specific details concerning when a Form 1-864 is required, when it is not
required, and what evidence must be submitted with a Form 1-864 is.found at 8
CFR part 213a and chapter 20.5 of the Adjudicators Field Manual.

If an affidavit of support is required, but no Form 1-864 is filed (or the Form 1-864
that is filed does not satisfy the requirements of section 213A), then the alien is
inadmissible under section 212(a)(4) of the Act. See section 212(a)(4)(C) of the

Act
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