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Interoffice Memorandum 

To: SERVICE CENTER DIRECTORS 
REGIONAL DIRECTORS 
DISTRICT DIRECTORS 
OFFICERS-IN-CHARGE 

From: Michael Aytes /s/ 
Acting Director, Domestic Operations 

Date: April3, 2006 

U.S. Department of Homeland Security 
20 Massachusetts Ave., NW 
Washington, DC 20529 

U.S. Citizenship 
and lmmi~d.o:Q.. 
,Services 

HQPRM 70/6.1.1 P 

Re: Amended Guidance pertaining to Posthumous Immigration Benefits under Section 1703 
of Public Law 108-136, National Defense Authorization Act for Fiscal Year 2004 
(AFM Update ADOS-34) 

1. Purpose 

On January 24, 2004, the USCIS issued implementing instructions for posthumous 
immigration benefits provided by Title XVII of Public Law 108-136, 'National Defense 
Authorization Act for Fiscal Year 2004' ." This memoranduqt incorporates a portion of guidance 
of the January 24, 2004, memorandum into the Adjudicator's Field Manual (AFM), provides 
revised instructions on the processing of Forms I-360 and 1-485 filed for the purpose of "seeking 
posthumous immigration benefits, and provides guidance on how to interpret the statutory 
requirement "died as a result of injury or disease incurred in or aggravated by combat," as found 
in Section 1703, Title XVII of Public Law 108-136. USC IS field offices are directed to comply 
with this guidance. 

2. Background 

A. Section 1703 of Public Law 108-136 

Section 1703 of Public Law 108-136 provides immigration benefits under certain 
conditions for a surviving spouse, child, or parent of a United States citizen or an alien granted 
posthumous citizenship under section 329A of the Immigration and Nationality Act (the Act) 
who: 
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(1) served honorably in an active duty status in the military, air, or naval forces ofthe 
· United States; and 

(2) died as a result of injury or disease incurred in or aggravated by combat. 

USCIS may treat such surviving spouse, child, or parent as an immediate relative (IR) for 
purposes of sections 201(b)(2)(A)(i), 204(a)(l)(A)(ii), and 245 of the Act ifhe or she satisfies 
the other applicable requirements of section 1703 of Public Law 108-136 and is otherwise 
eligible for the immigration benefit(s) sought. · 

B. Policy Consideration 

Since issuance of implementing instructions on January 24, 2004, USCIS field offices 
have requested clarification on how to interpret the statutory requirement "died as a result of 
injury or disease incurred in or aggravated by combat." To create appropriate standards for the 
adjudication of this requirement, USCIS has examined the definition of"combat-related 
disability" in section 642 ofPublic Law 108-136, which amended 10 U.S.C 1413a(e). USCIS 
also has consulted the United 'States Department ofDeftmse (DOD), the United States 
Department of Veterans Affairs (VA), and United States Coast Guard (USCG), which share 
responsibility for administering 10 U.S.C. 1413a(e) and making combat-related. disability 
determinations. 

C. Processing Issue 

The January 24, 2004, memorandum directed the USCIS service center with jurisdiction 
over the applicant's place of residence to accept only stand alone Form 1-360 (Petition for 
Amerasian, Widow(er), or Special Immigrant) and the USCIS district office having jurisdiction 

, over the alien's place of residence for family-based adjustment of status applications to accept 
concurrently filed Forms 1-360 and 1-485 (Application to Register Permanent Residence or 
Adjust Status). Since issuance of the January 24, 2004, memorandum, USCIS has designated the 
California Service Center (CSC) as the service center with sole jurisdiction over such stand alone 
I-360s. Because the CSC also handles all the posthumous naturalization petitions (Form N-644), 
many family members and assisting military personnel incorrectly assumed that subsequent and 
corresponding Forms 1-360 and 1-485 should also be filed at the CSC. The CSC had been 
forwarding concurrently filed Forms 1-360 and 1-485 to the appropriate district offices. CSC had 
instructions to reject any incorrectly filed Forms 1-360 and 1-485. 

3. Field Guidance 

Effectively immediately, USCIS field offices will comply with the following instructions. 
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A. Processing Instructions for Forms 1-360 and 1-485 

Both the CSC and the USCIS domestic district office that has jurisdiction over the alien's 
place of residence for family-based petitions and applications may accept a stand alone Form 1-
360 or a Form 1-360 concurrently filed with Form 1-485. This change in processing instructions 
will provide better customer service to affected aliens and should improve operational efficiency. 
See AFM Subchapter 21.11 (d)( 1) for filing instructions with US ciS overseas offices. 

USCIS is amending the instructions to the Form 1-360 to notify the public of the evidence 
that should be submitted in support of a request for posthumous benefits. In the interim, USCIS 
will continue its current practice of requesting the evidence noted in AFM Subchapter 
21.11(c)(l) and (d)(3) from individuals in conjunction with adjudication of the Form 1-360. 

B. USCIS Interpretation of"Died as a result of ..• Combat" 
: 

Consistent with the statutory defmition of "combat-related disability" as well as DOD 
and VA standards used to make combat-related disability determinations, USCIS adjudicat9rs 
are directed to interpret "died as a result of injury or disease incurred in or aggravated by 
combat" to mean: 

(1) The death is attributable to an injury or disease for which the_ member was awarded 
the Purple Heart; or 

(2) The death resulted from an injury or disease that was incurred or aggravated: 
(A) as a direct result of armed conflict; 

. (B) while engaged in hazardous service; 
1 

.(C) in the performance of duty under conditions simulating war; or 
(D) through an instrumentality of war. 

4. Adjudicator's Field Manual CAFM) Update 

The Adjudicator's Field Manual (AFM) is revised accordingly. 

1. Subchapter 21.11 is added to Chapter 21, "Family-Based Petitions and Applications," of the 
AFM. 

21.11 Petition for Spouse, Child, or Parent of Certain Deceased U.S. Armed 
Forces Members 
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(a) General Eligibility: Immediate Relative Benefits under Section 1703 of Public Law 
108-136 . 

I . 

\ Section 1703(a) of Public Law 108-136provides that a surviving alien spouse, child, or 
parent of a U.S. citizen may be classified as an immediate relative if the U.S. citizen: 

• served honorably in an active duty status in the military, air, or naval forces of the 
United States; and · 

• died as a result of injury or disease incurred in or aggravated by combat. 

Similarly, sections 1703(c) and (d) of Public Law 108-136 provide that a surviving alien 
spouse, child, or parent of a lawful permanent resident (LPR) may be classified as an 
immediate relative if the LPR: 

• served honorably in an active duty status in the military, air, or naval forces of the 
United States; 

• died as a result of injury or disease incurred in or aggravated by combat; and 
• has been granted posthumous citizenship under section 329A of the Act. 

The adjudicator may treat such surviving alien spouse, child, or parent as an immediate 
relative (IR) for purposes of sections 201 (b)(2)(A)(i), 204(a)(1 )(A)(ii), and 245 of the Act 
if the surviving family member satisfies the other applicable requirements of section 
1703 of Public Law 108-136 and is otherwise eligible for the immigration benefit(s) 
sought. 

(1) Spouse. Child. or Parent of United States Citizen Member of the Armed Forces 

Section 1703(a) provides that a surviving alien spouse, child, or parent of a 
United States citizen member of the Armed Forces can remain classified as an 
immediate relative under certain circumstances. 

(A) Spouse or Child 

(1) The alien spouse or child must file Form 1-360. In cases where the 
qualifying U.S. citizen died on or after November 24, 2003, the alien 
spouse or child may file Form 1-360 with fee within 2 years of the 
qualifying U.S. citizen's death. In cases where the qualifying U.S. citi.zen 
died on or after September 11, 1999, but prior to November 24, 2003, the 
alien spouse or child must have filed the Form 1-360 on or before 
November 24, 2005. 
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(2) Special Consideration for the Spouse. The alien spous~ must have 
been the spouse of the U.S. citizen at the time of the U.S. citizen's death 
and cannot have been legally separated from the U.S. citizen at that time. 
Unlike other provisions of the Act, there is no requirement that the 
marriage must have existed for a specific length of time. The spouse will 
cease to qualify as an immediate relative if he or she remarries prior to 
obtaining lawful permanent residence based on his or her relationship to 
the deceased U.S. citizen. ~ 

(3) Soecial Consideration for the Child. The alien chi.ld will remain 
classifiable as an immediate relative even if he or she marries or turns 21 
years of age. 

(B) Parent 

(1) The alien parent must file Form 1-360. In cases where the qualifying 
U.S. citizen died on or after November 24, 2003, the alien parent may file 
Form 1-360 with fee within 2 years of the qualifying U.S. citizen's death. In 
cases where the qualifying U.S. citizen died on or after September 11, 
1999, but prior to November 24, 2003, the $lien parent must have filed the 
Form 1-360 on or before November 24, 2005. 

(2) Special Consideration for the Parent. The alien parent will remain 
classifiable as an immediate relative irrespective of the U.S. citizen's age 
at the time of the U.S. citizen's death. The standard requirement that a 
U.S. citizen must be over the age .of 21 in order to petition for his or her 
parents does not apply. 

(2) Spouse. Child. or Parent of Lawful Permanent Resident lLPRl Member of Armed 
Forces 

Section 1703(c) and (d) of Public Law 108-136 provide that a surviving alien spouse, 
child, or parent of an LPR member of the armed forces may be classified as an 
immediate relative under certain circumstances. 

(A) Spouse or Child 

The alien spouse or child must either: 

{1) be the beneficiary of an approved Form 1-130 filed by the deceased 
LPR under section 203(a)(2) of the Act as a spouse or child of a lawful 
permanent resident or 
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(2) self-petition by filing a Form 1-360 to obtain an immediate relative 
classification within 2 years of the qualifying LPR's posthumous 
naturalization. 

(B) Parent. The a.lien parent must file Form 1-360 to obtain an immediate relative 
classification within 2 years of the deceased LPR's posthumous naturalization. 

(C) Eligibility for Interim Relief and Benefits. If present in the United States, the 
alien spouse, child, or parent is eligible for deferred action, an Employment 
Authorization Document (EAD), and/or advance parole, as necessary. The office 
with jurisdiction over the Form 1-360 may grant such benefits. 

(b) USCIS Interpretation of "Died as a result of ... Combar · 

Consistent with the statutory definition of "combat-related disability" as well as United 
States Department of Defense (DOD), United States Veterans Affairs (VA), and United 
States Coast Guard (USCG) standards used to make combat-related disability 
determinations, the adjudicator is directed to interpret "died as a result of injury or 
disease incurred in or aggravated by com bar to mean: 

(1) The death is attributable to an injury or disease for which the member was 
awarded the Purple Heart; or 
(2) The death resulted from an injury or disease that was incurred or aggravated: 

(A) as a direct result of armed conflict; 
(B) while engaged in hazardous service; 
(C) in the performance of duty under conditions simulating war; or 
(D) through an instrumentality of war. 

To determine if a death related to a particular incident is combat-related, the adjudicator 
should consult the guidelines that are currently used by DOD, as in the following: 

{1) Purole Heart 

"Death attributable to an injury or disease for which the service member was awarded 
the Purple Hearr means that the service member received a Purple Heart for such 

. injury or disease and also died as a result of such injury or disease. Generally, the 
death is associated with an incident involving armed conflict. 

(2)(A) Direct Result of Armed Conflict 

"Death resulting from an injury or disease that was incurred or aggravated as a direct 
result of armed conflicr means that the service member's injury or disease was 
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sustained or further exacerbated in armed hostilities and such injury or disease resulted 
in the service member's death. Armed conflict includes war, expedition, occupation of 
an area or territory, battle, skirmish, raid, invasion, rebellion, insurrection, guerilla action, 
riot, or any other action in which service members are engaged with a hostile or 
belligerent nation, faction, force, or terrorists. Armed conflict may also include incidents 
involving a service member while interned as a prisoner of war, while detained against 
the service member's will in custody of a hostile or belligerent force, or while escaping 
or attempting to escape from such confinement, prisoner of war, or detained status. 
Evidence simply demonstrating that the service member's death occurring during a 
period of war, in an area of armed conflict, or while the service member participated in 
combat operations is insufficient to show that the service member's death directly 
resulted from armed conflict. 

(2)(8) While Engaged in Hazardous Service 

"Death resulting from an injury or disease that was incurred or aggravated while 
engaged in hazardous service" means that the service member died from an injury or 
disease that was the direct result of actions taken in the performance of such service. 
Hazardous service includes, but is not limited to, aerial flight, parachute duty, demolition 
duty, experimental stress duty, and diving duty. Hazardous service does not include 
travel to and from hazardous service duty or actions incidental to a normal duty status . 

. (2)(C) In the Performance of Dutv Under Conditions Simulating War 

"Death resulting from an injury or disease that was incurred or aggravated in the . 
performance of duty under conditions simulating war" means that a service member's 
participation in a combat simulation activity caused or exacerbated an injury or disease, 
which resulted in the service member's death. The performance of duty under 
conditions simulating war includes participation in military training, such as war games, 
practice alerts, tactical exercises, airborne operations, leadership reaction courses, 
grenade and live fire weapons practice, bayonet training, hand-to-hand combat training, 
repelling, and negotiation of combat confidence and obstacle courses. Incurring or 
aggravating an injury or disease during military training without participation in combat 
simulation activity, however, is not considered combat-related. Consequently, the 
performance of duty under conditions simulating war does not include physical training 
activities, such as calisthenics and jogging or formation running and supervised sport 
activities. 

(2)(D) Instrumentality of War 

"Death resulting from an injury or disease that was incurred or aggravated through an 
instrumentality of war" means that the instrumentality of war caused the service 
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member's injury or disease, which resulted in the service member's death. Sustaining 
or aggravating an injury or disease during an actual period of war, however, is not 
required. An instrumentality of war is a vehicle, vessel, or device designated primarily 
for Military Service and intended for use in Military Service at the time the service 
member's injury or disease was incurred or aggravated. An instrumentality of war may 
also include an instrumentality that is not designated primarily for Military Service if use 
of, or occurrence involving, such instrumentality subjects the service member to a 
hazard or risk peculiar to Military Service. Therefore, a determination that a service 
member's death resulted from an instrumentality of war may include instances. where 
the death occurred in any. period of service as a result of such diverse causes as: 
wounds caused by a military weapon; accidents involving a military combat vehicle; or 
injury or sickness caused by fumes, gases, or explosion of military ordinance, vehicles, 
or material. 

{c) Evaluation of Evidence Addressing "Died as a Result of ... Combar 

It is t.he responsibility of the surviving alien spouse, child, or parent of the deceased 
service member to prove that the service member "died as a result of injury or disease 
incurred in or aggravated by combat." The adjudicator should make reasonable efforts 
to verify whether the service member died of a combat-related injury or disease by 
contacting the appropriate DOD, VA, or USCG office when necessary. The adjudicator 
should exercise normal judgment and discretion when reviewing evidence submitted to 
establish that the service member's death was combat-related and when determining 
whether the service ·member "died as a result of injury or disease incurred in or 
aggravated by combat. n 

{1) Evidence 

Evidence should include, but is not limited to, the following: 

(A) The service member's death certificate, if such certificate indicates that the 
service member's death was attributable to a combat-related injury or disease; 

(B) Purple Heart certificate, other combat decoration, or DOD or USCG service 
records showing the award of a Purple Heart or combat decoration and, if 
available, accompanying citations explaining that the·service member's death 
was attributable to an injury or disease for which the service member was 
awarded the Purple Heart or other combat decoration; 

(B) DOD or USCG forms, service records, service medical records, reports, or 
casualty notification telegrams indicating that the service member's death was 
the result of an injury or disease that qualified the service member or the service 
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member's family for a Combat-Related Special Compensation (CRSC) benefit or 
demonstrating a causal relationship between an injury or disease that resulted in 
the service member's death and a combat-related incident or activity; 

(C) VA administrative, adjudicative, medical, or clinical records or reports 
showing that the service member's death was the result of an injury or disease 
that qualified the service member or the service member's family for a Combat
Related Special Compensation (CRSC) benefit or demonstrating a causal 
relationship between an injury or disease that resulted in the service member's 
death and a combat-related incident or activity; and/or 

(D) Other credible documentation that is not issued or endorsed by DOD, VA, or 
USCG but sufficiently proves that the service member's death resulted from an 
injury or disease incurred in or aggravated by a combat-related incident or 
activity. 

' Evidence demonstrating that DOD, VA, or USCG has determined that the service 
member's death was combat-related or qualified for a CRSC benefit clearly meets the 
"died as a result of injury or disease incurred in or aggravated by combat" provision. 

(2) Consultation with DOD. VA. and/or USCG 

The adjudicator should consult with the appropriate office within DOD, VA, and/or 
USCG under the following conditions: 

(A) The adjudicator cannot determine eligibility, because the submitted DOD, VA, 
and/or USCG-issued and endorsed documents are inconclusive. 

(B) The evidence has not been issued and endorsed by DOD, VA, or USCG, and 
·the evidence is inconsistent with the circumstances, conditions, and/or hardships 
of th~ service member's active duty status assignments and responsibilities or is 
otherwise unsatisfactory. 

) 

Appendix 21-4 contains a list of DOD, VA, and USCG offices that serve as points-of
·contact. If more detailed information for DOD, VA, or USCG points-of-contact is 
needed, the adjudicator should contact the California Service Center, Posthumous 
Citizenship for Military Casualties and Derivative Citizenship Team, at the following 
email ad~ress: CSCN644.REF9@dhs.gov. 
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(d) Jurisdiction and Filing Instructions 

(1) Form 1-360 and Form 1-485 Jurisdiction. An alien in the United States who qualifies 
for benefits under section 1703 as an immediate relative and who needs to file Form 1-
360 may file Form 1-360 alone or concurrently with Form 1-485. Both the California 
Service Center (CSC) and the USC IS district office that has jurisdiction over the alien's 
place of residence for family-based petitions and applications may accept a stand alone 
Form 1-360 or Form 1-360 concurrently filed with Form 1-485. However, if the alien is 
currently residing outside of the United States, he or she needs to file only Form 1-360 
with the USCIS overseas office having jurisdiction over the alien's place of residence or 
with the appropriate Consular Section of the U.S. Embassy. If the Form 1-360 is 
approved overseas, the alien will be issued an immigrant visa. 

(2) Form 1-130 and Form 1-485 Jurisdiction. An alien spouse or child residing in the 
United States who qualifies for benefits under section 1703(c) as an immediat~ relative 
and who is the beneficiary of a qualifying approved Form 1-130 may file for adjustment 
of status. The alien should file Form 1-485 with the USC IS office that has jurisdiction 
over the alien's place of residence for family-based applications for adjustment of 
status. 

{3) Filing Form 1-360. The alien should check box "K" in Part 2 and write "PUBLIC LAW 
1 08-136" in the space provided. The alien should submit the following with Form 1-360: 

{A) Proof of the alien's identity, such as a passport or foreign birth certificate with 
English translation. 

(B) Evidence showing that the alien was the bona fide spouse, child, or parent of 
the deceased U.S. citizen or LPR member of the U.S. Armed Forces, such as a 
birth certificate or marriage certificate. · A surviving spouse should submit proof of 
termination of any prior marriages for both the surviving spouse and the 
deceased service member. The surviving spouse should also submit 
documentation showing that the marriage was entered in good faith, such as 
holding joint accounts and property leases, filing joint income tax returns, and/or 
testimonials by credible witnesses/acquaintances regarding the spousal 
relationship. 

(C) A copy of the deceased service member's death certificate. 

(D) Documentation showing that the deceased member of the U.S. Armed 
Forces was a U.S. citizen or was granted citizenship, such as a birth certificate, 
naturalization certificate, certificate of citizenship, or posthumous naturalization 
certificate (N-645). 
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(E) Certified proof issued by the appropriate military department showing that the 
deceased member of the U.S. Armed Forces served honorably in an active duty 
status in the military, air, or naval forces of the United States. 

(F) Evidence demonstrating· that the deceased member of the U.S. Armed 
Forces died as a result of injury or disease incurred in or aggravated by combat. 
See sections (b) and (c) of this subchapter. 

(4) Approved 1-130. If the alien's qualifying Form 1-130 has been approved and the 
alien has not yet established eligibility under section 1703(c) or (d) of Public Law 108-
136, the alien should submit the evidence and documentation noted in (d)(3) of this 
subchapter when filing Form 1~85 in the United States or when applying for an 
immigrant visa prior to entry into the United States. The adjudicator handling the 
approved Form 1-130 should wnte "PUBLIC LAW 108-136" in the "Remarks" section of 
the form. 

(5) Filing Form 1~85. Refer to instructions in Subchapter 23.5(d)(2). 

2. The following DOD, VA, and USCG points-of-coi:ttact list is designated as Appendix 21-4, 
"U.S. Department of Defense, U.S. Department of Veterans Affairs, and U.S. Coast Guard 
Points-of-Contact for Public Law 108-136 (National Defense Authorization Act for Fiscal Year 
2004)." 

Points-of-Contact for Current Conflicts 

United States Air Force 
Air Force Personnel Center 
(210) 565-3505 or (210) 565-1600 

United States Army 
Casualty Operations Center 
(703) 325-0474 

United States Coast Guard 
Office of Military Compensation 
(202} 267-1648 

United States Marine Corps 
Casualty Assistance Section 
{703) 784-9512 or (800) 847-1597 

Points-of-Contact for Past Conflicts 

United States Air Force 
Air Force Personnel Center 
(210) 565-3505 or (210} 565-1600 

United States Army 
Mortuary Affairs · 
(703) 325-7975 

United States Coast Guard 
Office of Military Compensation 
{202) 267-1648 

United States Marine Corps 
Casualty Assistance Section 
(703) 784-9515 or (800) 847-1597 
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United States Navy 
Casualty Assistance Branch 
(800) 368-3203 

United States Navy 
Casualty Assistance Branch 
(800) 368-3203 

United States Department of 
Veterans Affairs 
Compensation and Pension Service 
(202) 273-7251 

United States Department of 
Veterans Affairs 
Compensation and Pension Service 
(202) 273-7251 

3. The first three paragraphs of Subchapter 23.5(d), "Relative-Based Adjustment Cases," are re
designated as Subchapter 23.5(d)(l), "General." The following is designated as Subchapter 
23.5(d)(2), "Aliens who Benefit as Immediate Relatives under Section 1703 ofPublic Law 108-
136." 

(A) Eligibility 

An alien who qualifies for a benefit under section 1703 of Public Law 108-136 is 
considered an immediate relative for purposes of adjustment of status under 
section 245 of the Act. The adjudicator may adjust the status of such alien if the 
alien is: · 

(1) the beneficiary of an approved Form 1-360 filed in accordance with the 
requirements of section 1703(a) of Public Law 108-136, which classifies 
the beneficiary as an immediate relative of a U.S. citizen; or 

(2} the beneficiary of an approved Form 1-130 filed by a qualifying LPR 
granted posthumous citizenship under section 329A of the Act or an 
approved Form 1-360 self-petition filed in accordance with the 
requirements of section 1703(c} or (d) of Public Law 108-136 which 
classifies the beneficiary as an immediate relative. 

(B) Adjustment ·of Status Applications Filed Prior to the Death of the Qualitving 
Alien Granted Posthumous Citizenship under section 329A of the Act 

Section 1703(b) of Public Law 108-136 provides that the applications for 
adjustment of status filed by certain alien spouses or children prior to the death of 
the qualifying alien granted posthumous citizenship may be adjudicated as 
immediate relative applications and as if the death had not occurred. 

{1) The alien spouse, child, or parent's Form 1-485 must have been 
pending prior to the death of the petitioner. The adjudicator will generally 
not become aware of the death of the alien petitioner until the adjudication 
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of the application for adjustment of status. Therefore, either prior to 
adjudication or at the time of adjudication, the alien should demonstrate 
that he or she remains eligible for adjustment of status based on section 
1703(b) of Public Law 108-136 and provide documentation of his or her 
eligibility. 

(2) If the adjudicator becomes aware of any Form 1-485 that has been 
denied because of the death of the petitioner that would have otherwise 
beenapproved under the terms of section 1703 of Public Law 108-136, 
the adjudicator may move to reopen such a case. Similarly, an alien who 
believes his or her previously denied application now qualifies under 
section 1703 may file a motion to reopen with the adjudicating office. If 
that application meets all the other statutory and procedural requirements 
and falls within the terms of Public Law 108-136, including the effective 
date provision of September 11, 2001, the adjudicator may reopen and 
approve the case. 

(3) The adjudicator will only reopen a Form 1-485 that was filed based on a 
qualifying family relationship to the deceased alien. In addition, given that 
USCIS does not have jurisdiction over a Form 1-485 where the allen is in 
deportation or removal proceedings, such application will not be 
considered for reopening or determining an alien's eligibility under section 
1703. 

(C) Jurisdiction an~ Filing Instructions 

(1) Refer to Subchapter 21.11(d)(1) and (2) for jurisdiction pertaining to 
Form 1-360 and Form 1485 and Form 1-130 and Form 1-485, respectively. 

(2) An alien who benefits under section 1703 of Public Law 108-136 
should check box "A" in Part 2 of Form 1-485. Each alien must file his or 
her own Form 1-485. 

(D) Exemption from Section 212laH4l of the Act. Public Charge Ground of 
lnadmissibilitv 

An alien who qualifies for a benefit under section 1703 of Public Law 108-136 is 
exempt from section 212(a)(4) of the Act, public charge. Therefore, the alien is 
not required to execute and submit Form 1-864 as part of his or her application for 
adjustment of status. 
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c::-.? . 4. TheAFMTransmittal Memoranda button is revised by adding a new entry, in numerical 
order, to read: 

AD 05-34 Subchapter 21.11 This memorandum adds 
[April 3, 2006] Appendix 21-4 Subchapter 21.11 and 

Subchapter 23.5(d) Appendix 21-4 and revises 
Subchapter 23.5(d) of the 
Adjudicator's Field Manual 
(AFM). 

5. Use 

This memorandum is intended solely for the training and guidance ofUSCIS personnel in 
performing their adjudicative duties. It is not intended to, does not, and may not be relied upon to 
create any right or benefit, substantive or procedural, enforceable at law of by any individual or 

I 

other party in removal proceedings, in litigation with the United States, or in any other form or 
manner. 

6. Contact Information 

Policy questions regarding immediate relative, adjustment of status, and combat-related 
death issues discussed in this memorandum should be directed to Mark Phillips, Office of 
Regulations and Product Management, through appropriate supervisory channels. Operational 
questions regarding processing instructions provided in this memorandum should be directed to 
Deanna L. Garner, Office of Service Center Operations, or Leah Torino, Office of Field 
Operations, through appropriate supervisory channels. 

cc: USCIS Headquarters Directors 
U.S. Immigration and Customs Enforcement 
U.S. Customs and Border Protection 
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d. Affidavit of Support (Form 1-864) 

1) Certain immigrant visa and adjustment of status applicants are inadmissible on 
public charge grounds, unless their sponsor has signed a legally binding 
Affidavit of Support (Form 1-864) on their behalf. 

2) Be aware of affidavit of support memo by Michael Aytes dated November 23, 
2005 (See Appendix to this Course). 

3) New rules for affidavit of support became effective on July 21, 2006 (See 
Appendix for consolidated guidance memo). 

e. 1-864 Required for: 

1) Immediate relatives under INA§ 20l(b)(2) and all family-based immigrants 
under INA§ 203(a) (except for battered spouses and children and 
widows/widowers). · 

a) Includes beneficiaries (and derivatives) on Forms I-129F, 1-130, and 1-
600. 

2) Employment-based immigrants under INA § 203(b) 

a) Applies if: 

(I) A relative filed the petition, or 

(2) A relative owns at least 5% of the equity in the for-profit firm that 
filed the Form 1-140. · 

b) A "relative" includes only those relatives who could have filed an 1-130 

(1) Spouse, parent, son or daughter if the relative is a U.S. citizen or 
anLPR 

(2) Sibling if the relative is a U.S. citizen 

3) Exceptions 

a) Any alien who seeks adjustment of status based on an approved Form 1-
360- battered spouses, Amerasians, widow(er)s oJUSC. 

b) Any alien who already has, or can be credited with, 40 quarters of 
coverage under Social Security. 
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(1) Each spouse can claim the credits earned by the other spouse, 
during the marriage. 

(2) A child can claim any credits the parents earned before the child's 
18th birthday. 

c) Any child of a USC who, upon admission, will become a USC under INA 
. §320. 

d) LPR's child, born during temporary absence abroad, and admitted under 
INA§ 2ll(a). 

e) New Form I-864W developed to create a record supporting a claimed 
exception from the Form 1-864 requirements. 
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D. Memoranda- Affidavit of Support 

1. Aytes, Michael, Memorandum entitled "Consolidation of Policy Regarding USCIS 
Form /-864 Affidavit of Support (AFM Update AD06-20)," dated June 27, 2006. 

Interoffice Memorandum 
To: .REGfONAL DIRECJ'ORS 

SERVICE CENTER DIRECTORS 
DISTRICT DIRECTORS 
NATIONALB~~CENlERD~R 

From: Michael Aytes lsi 
• .WiJas Diredor for Domestic Operations 

Dale= June 27, 2006 

HQRPM 70/ll.l.lJ 

RE: Cot!!!91idalion ofPoljoy Rmnfing llSCIS Fonn J-864. Afticbvil ofSIII!JMt 
<AFM l!gcbtq A()()6.20l 

I. .bmm!s. 

'fbis I'I'IC1DOrandum miscs Chapter 20.5 of the Adjudicator's Facld Manual (AFM) to 
amform this 4:bapkr to the fmal nalc Nlating to the U5C of Affidavits of Support (Forms 1·864) 
UDder section 213A of the Immigration and Natiooa1ity Act (INA), 8 U.S..C. ll8Ja. as amended. 
The fmal rule \\'115 published on June 2 J .2006 in the Fedorul RegilhJT at 71 FR 3S731 

This mmonmd11n nJso ( 1) clorif!i:S tiW M Affida\il of Support l11USt be sufficlmt both 
at the time the adj\Lmlent of stntus l!pplication is ftled and Ill the time the adjw.'lmeflt appliclllioo 
is. odjudicated..IIIKI (1) reitetatcs thaJ. subject to limited cX4:epti0t111. on Affidavit of SUpport is 
suft"acient nt the time oflht adjudicntion if it \\'lUI sutlicieru Ill the time it Wl'IS filtd with the Fonn 
1-485, Appliclllion to Register Pennanent Rtsideru:e or to A4just Stotus. 

Both the fmal nate and thi!l mCI110nllldum an: dTtdi\'e July 21,2006. 

1. Badi!!!'O!l!ld 

On October 19. 1997. USCIS published 1111 interim ndc implc:menting section 213A of the 
Immigration and Nationality Act. Sim':e thai date, die former lmmigation and Naturlllizatioa 
Smicle (INS) md USCIS hlm: issued a May 18. 1998 Fedml Register notice (11163 FR. 27193) 
and s.cvcral policy memoranda n:garding section 213A of the Al:t, including 

• Clarification o{SuviCfl policy concDrnlng /-861 aj]ldtN11 of lrtpporr (Matdl 7, 2000~ 
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Clarification of Policy Regarding USCJS Fonn 1-864. Afl"tdavit of Support 
HQRPM 70121.1 
Pagel 

• E.'jfecr of enactnJellt oft he Cluld Cit~Zemhlp oct<>/ 2000 on the ajfidovJt of support 
requirement rmdcr INA 2J:!(a)(4) ond 213A (May 17. 2001); 

• Whoth{ll' on affidavit of support iJ required if the Q.{l(m alre«<y has, or con be creditlld 
with. 40 quolljj'ing quaners of coW!I'Ogo (May 17, 2001); 

• Polu:y Change. Public Low 107-JjO, theFmnlly Sponsor lmmlgrotion Act of 2002: 
Use ofS..bstiiUie Sponsor If Vim Petilioner HtB Died" (.June 15. 2002): 

• Affidavit of support. employment leners. ond ability to pay determinatiom (May 14. 
l004);Md 

• USC IS policy f'C8cvdlng Forml-861, Affidtn'it of S..ppon (November 23. 2005 ~ 

On June 21,2006, USCIS published a (IIW rule in tbe Federal Rl:gistetadopl.in& the 
October 19, 199'7 inkrim Nit, with appropriAte changes, as a final rult. Eff.:ctivc July ll, 2006. 
this ndc in~d many or the pol~ ao.tcd in tho memos listed above and, in addition, 
Jnadr) dtanees not covered in the memos, such as: 

• Eliminating the~ thai SJ)On1IOr!l sul)mit as initial~ pay SlUb(s) 
CO\"ee'ina the most NCent six monrhs and au empiO)'et IeDer. 

• ln1roducing the new F.Z Affidavit of Support (Fonn J..864EZ), a short form Affidavit 
of Support for certoia~itiofting sponsorS wllo rely anly upon tbeir own employment 
to meet 1hll affidavit of support requiremeldl. 

• Establishing the new Intending Immigrant's 1-864 Exemption (Fonni·864W). a fonn 
specifacalty dcsip:d to sttndantize the JI'O'*Il for detemlining lbal a particular 
immigrant is not required to ha~o-c an aflidawit of support filc:4 on his or bcr behalf. 

• AlloWing two joint 'JIOns«s per flintily unit inlmdina to immigrate based upon the 
~ p«ition. If two joint sponsors are used. ach joint sponsor ia rcspon!lible only 
for Lhc intending immipt(s) listed on dud joinl llpomor's Fonn 1-864. Affidavit of 
Support. 

• Providins 1\ more flell:ible ckfmition of ~ld size." 
,. Allows, but docs not require, &pOI'ISOI'II to iJKiudc as pllr1 of household silo any 

relatives iD tho household who are not~ iftbey complete a COiltlad 
&twten Sponsor and Household Member (Fonn I-864A) promising to make their 
income und!or as8Cla a\'llilabk to the sponsor and intending inunigrants. 

) Eliminates the n:quiremem that household members mus1 have lived in the 
sponsor's household t'Or at least six moatbs in order to sign a Form 1·864A. 

• Reducin& the net value of assets that must be shown in Ol'lkr to cm·tr any shortfall io 
the sponsor's bousdlold inrome when the intendiDg immi8J'tlfll is seeking to 
immipoas: 
~ The 1\pQUlioe tl" .:bild of 11. U.S. citizen; or 
~ An alien orphan who will tw: admi'lkd as MIR-4 immigrant. 

• Clarifying that 411 income and II.SilCts u.wd lo meet the Atlid:avit of Support 
requimnatt must come from a laV~ibl &QUJ'l:C, 

For a complete li!lt.ing 4Dd di!ICIIS.lion oftbe eltlngea, set the aunchtd fmaJ rule. 
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3. Field Guidance 

USClS lihall follow 8 CFR l13a IUI.d Chapter 20.S of the AFM. Any prior policy 
memormtdum pro\•ision that is DOt oomisteat with the r.:gulalions M Chapter 20.S. as amended 
by this memorandum. ~ rtScind.cd. 

4. Cootast lgfonnds!n 

Qucsliom rcganiinglhis mct110fa11dum IU'ld USCIS policy rcpnling Form 1-864. 
Affid:lVil Q(Support, may be directed by email tluougb appropriate supervisory channels lQ 
Jonathan Mills. USCJS Offic:c of' Regul4ticms ud Produc& Management (RPM). 

5. Af:\t ljpdllfe 

1. Chapter 2'0.5 of the AFM is revised co read: 

ZO.I Enforceable Affic:lavits of Support. 

(a) eaclcqrouncl. Section 213A of the Ad and 8 CFR 2138 require most family-based 
and certain employment-based Intending Immigrants who, on or after December 19, 
1997, seek to enter the United states as Immigrants or who apply for adjuslment of 
statu& to eslabllsh that they are not Inadmissible under section 212(aX4) of the Act by 
having a sponsor sign a legally enforceable Affidavit of Support on behalf of the affected 
intending Immigrant(&). 

The Affidavit Is submitted on Form J-884, or, for those sponsors Who are eligible to use 
It, on Form J..884EZ. The new Form 1-884, Form J.864A, and Form 1-884EZ, and I-884W 
are all dated January 15, 2006. The Forms are available at www·usci!·90Y· To help 
ensure an orderly transition from the old Form 1-884 and I-884A to the new forms, 
USCIS should continue to ac:cept old ver&ions of Form 1-864 and Form I-864A until 
October 19, 2006, a grace period of 90 days from the effedive date of the final rule. 

Unless otherwise noted, references to Form 1-884. Affidavit of SUpport, Include Form I· 
884EZ. a short form Aftldavlt of Support to be used by certain petitioning sponsors who 
rely only upon their own employment to meet the affidavit of support requirements. 
Regulations govemlng the use of Form 1-884 are located In 8 CFR 2138. 

(b) Persons Reaulred to Haye Soonsof§t!lp. The following Intending Immigrants are 
required to have Form l..e84 filed on their behalf: 

• Immediate relatives. including K nonlmmlgrants adjusting to LPR status and orphans 
(unless the orphan would become a citizen upon adjustment of status pursuant to 
section 320 of the Act); 

• Family based Immigrants; 
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• Employment based immigrants if the petitioning employer is a relative of the alien, 
and Is a U.S. citizen or Lawful Pennanent Resident: and 

• Employment based immigrants If a relative of the alien has a significant ownership 
lnterea (R or more) In the tor-profit petitioning entity, and Is a u.s. citizen or a 
Lewrut Permanent Resident. 

Note: For employment based cases. an Affidavit of Support Is reqUired only if the 
Intending Immigrant wtU work for a retattve who Is eJJglble to ftle a Form 1-130 on behalf 
of the Intending. Therefore, for purposes of the Afftdavft of Support, a relative Is defined 
as (1) a U.S. citizen or lPR who Ia the Intending lmmlgranrs spouse. parent, chDd, adult 
son or daughter, or (2) a U.S. cltlzen who Is the lntendlnglmmlgrant's brother or sister. 

Note: An appHcant. for adjustment of status who filed his or her Form f.4S prior to 
December 19, 1997, Is exempt from the Affidavit of Support requirement even if the 
Interview Is conducted andfor the application Is adjudicated after that date. [See Section 
531(b) of Pub. L 104-208 and 8 CFR 213a.2(a)(2)(1) (adjustment applicants) and 
213a.2(a)(2)(H)(B) (applicants ror admission).] 

some editions of the Form l-864and Form I-864A inducle a jurat to be completed by a 
notary or by a consular or Immigration officer to show that the person sigMd or 
acknowledged the signing of the Form 1-884 or I-864A under oath. The Form 1-864 and 
Form I-864A, hoWever, provide that they are signed •under penalty or peljury. • Thus, 28 
U.S.C. 1748 (WhiCh deals with the legal effect of unswom statements) makes it 
unnecessary for Fonn 1-864 and Fonn I-884A to be signed In the presence of or certified 
by a notary public or an lmm~J)ratlon or consular omcer. Note that the jurat has been 
removed l'tom the January 15,2006 edllion of the Forms J.864 and I-884A. Form I· 
86EZ Is a newer form, and therefore never had the jurat. 

Accompanying spouses and chDdren also need to submit Form 1-864&. Each spouse or 
child must submit a photocopy of the princ:1pal's J..864, but they do not need to submit a 
photocopy of the supporting documentation. A spouse or child is considered to be 
'"aclcompanylng"' a prlnclpallmmlgrantlrthey apply ror an Immigrant visa or adjustment 
of status either at the same time as the principal Immigrant or within 6 months after the 
date the principal Immigrant acquires LPR status. 

FoDowing--to-join spouses and children (those who apply for an immigrant Visa or 
adjustment of status 6 months or more after the principal Immigrant} require a new Form 
1-864 at the time they Immigrate or adjust status. 

(c) APPfiCints Exempt fipm Sponsorship. The following Intending immigrants do not 
need to file Form 1-864 when apptying for adjuslment of status: 
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• Any Intending Immigrant Who falls Within an immigrant classification listed In section 
20.5(b) above but · 
li> Has already •amed, or can be credited with 40 quarters of coverage pursuant to 

the Social Security Administration's regulations; or 
;. It daseified as the child of a U.S. c:itlzen, if the child's adjustment o1 status 

appftcatlon is approved before the child's 1 tl' birthday. and If the approval will 
make the child a citizen under section 320 of the Act ~.e., the ChiJd Citizenship 
Act of 2000). 

• Diversity Immigrants. 
• Special immigrants. 
• Employmenl based immigrants (other than those for Whom a relatiVe either filed the 

Forml-140 or owns 5,. or more of the firm that filed the Forml-140). 
• Self-petitJontng Immigrants (including self.petitlonlng wtdow(ers) and battered 

spouses and chftdran). 
• Rel'l.lgees and asyleea ad)ustlng status. 
• R,glstrants under section 249 of the INA. 
• Any other Intending Immigrant not faOing within a daas of admission Listed In sec::tlon 

20.5(b) above. 

(d) Sponsor Beaulrements. 

(1) General. A sponsor who completes Form 1-884 must be all of the following: 

• The petitioning relatilfe or the relative who ha9 a significant QWntf'Shlp Interest in 
the petitioning entity; 

• An Individual (a sponsor cannot be a corporation, organization, or other entity); 

• A citizen of the United States or a permanent resident (lndudlng conditional 
residents); 

• At least 18 years of age; 

• Domiciled in the United States, the District of Columbla, or any territory or 
possession of the United States (see section (d)(2) below). 

• Able to demonstrate the means to maintain an Income of at least 1254WI of the 
Federal Poverty GutdeUnas for the sponsor's household siZe, Including the 
Immigrants being sponsored or previously sponsored. A sponsor on adlve duty 
in the U.S. Armed Fortes, other than active duty tor training, who Is petitioning 
for a spouse or child must only demonstrate the means to maintain an Income 
equal to at least 1~ of the Federal Poverty GuldeUnes. Assets of the sponsor, 
the Intending Immigrant, or both may be used to demonstrate this requirement 
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Note: A non-citizen u.s. national may sign a Form 1-884 only as a joint 
sponsor. 

(2) Oomlclle. Domicile means the place where a sponsor has his or her principal 
residence, as defined In 9ection 101(8)(33) of the Act, With the Intention to maintain 
1hat residence for the foreseeable future. A United States citiZen living abroad 
whose employment meets the requirements of section 319(bX1) of the Ad is 
considefed to be domlc:Ued In the United States. For purposes of the ability to sign a 
Form 1-864, an LPR living abroad Is considered to have a domicDe In the United 
states during a temporary period of residence abroad If he/she has obtained 
preservation of residence benefits 1.11der 316(b) or 317 of the INA. There may be 
other situations In Which a U.S. dtlz.en or LPR can establish that his or her domicile 
Is stiD In the United States, despite the fact that the dtlzen or LPR is currently living 
outside the United states. Cdficallssue: proof that the residence abroad Is intended 
to be only temporary and that sponsor, during the temporary absence, has 
maintained an Intent to keep his or her domtcDe In lhe United States, despite the 
temporary sojourn abroad. 

ff the sponsor is not domiciled in the United States, the sponsor can &tiB sign and 
submit a Form 1-864 so long as the sponsor satisfies the Department of State 
officer, immJgratlon olllcer, or immigration judge. by a preponderance of the 
evidence, that the sponsor wiD establiSh a domicile In the United states on or before 
the date of the principal Intending migrant's admission or adjustment of status. 
The Intending Immigrant will be Inadmissible under section 212(a)(4) of the Act, and 
the Intending Immigrant's applk:aUon for admlstiton or adjustment of status must be 
denied, If the sponsor has not, in fact, established a domicile In the United States on 
or before the date of the dedtion on the prindpatapplicatlon for admiSsion at a U.S. 
port of entry on an Immigrant visa or adjustment of status. 

In the case of a sponsor who comes to the United States Intending to establish his or 
her princtpal residence in the United States at the same time as the principal 
Intending Immigrant's arrival and application for admiSSion at a port-of.entry, the 
sponsor shaD be deemed to have established a domiCile In the United States for 
purposes. of this paragraph. If, hQwever, the sponsor Is an LPR, and the spollSOf's 
own application for admission Is denied, so that the sponsor leaves the United 
States either under a removal ordet or as a result of the sponsor's withdrawal of the 
sponsor's application for admission, the sponsor wiD not be deemed to have 
established a domicile In the United States. Thus, the Fonn 1-864 Will not be valid 
and the sponsored Immigrant win be Inadmissible on public charge grounds. 

(3) Use of Spouse'§!ncgme. A sponsor's spouse who quaDfles as a household 
member and wishes to have his or her Income lndudad as a household member 
generaUy needs to complete a Fonn I-864A. However, If the spouse Is not willing to 
let the sponsor rely on 1he spouse's Income, that It acceptable. In this situation, the 
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sponsor needs to shoW hit or her own income and whleh portion of any assets used 
to quaUfy can be aUrlbuted to him or her. 

In some situations, the sponsor's spouse qualifies as a houtehold member and is 
also the intending immigrant being sponsored. Since a sponsored immigrant cannot 
agree to support himself or her.lf. he or she should not ClOmplete a Form I-864A. If 
ehlldren are also listed on the Affidavit of Support, and the sponsor Intends to rely on 
the spouse's income to show the ability to support these accompanying family 
members, then the spouse must ClOmplete Form I-864A in order ror the sponsor to 
be able to rely on the spouse's Income. 

(4) Use of Intending Immigrant's Income. If the sponsor does not meet the Income 
requirement on the basis of his or her own inc:ome.andlor assets. the sponsor may 
also count the intendillJ Immigrant's income if (1 )(a) the intending immigrant i& 
either the sponsor's spouse or (b) has the same prinCipal residence as the sponsor, 
and (2) the preponderance of the evidence shows that the Intending Immigrant's 
income results from the intending immigrant's lawful emplOyment In the United 
States or from some other lawful source that Will continue to be available to the 
lntendlng Immigrant aler he or she acquires permanent resident status. The 
prospect of employment In the United States that has not yet actuaRy begun does 
not count toward meetif19 this requirement. 

Note: The revised definition of "household income" retains the requirement that. 
unless the Intending immigrant is the sponsor's spouse, the Intending Immigrant 
must have the same principal residence as the sponsor in order for the sponsor to 
rely on the sponsored immigrant's Income. It Ia no longer required, however, that 
the Intending Immigrant must have had the same principal residence as the sponsor 
for at least 6 months. 

Note: The interim rule did not dlredly address the ability of a sponsor to rely on an 
intending immigranfs Income from unauthoriZed employment in meeting the Poverty 
Guidelines threshold for the sponsofs household Income. In response to a specific 
comment relating to the issue of the sponsor's reliance on an Intending lmmigranrs 
income, the revised definition of "household inoome• now makes it clear that income 
from an Intending Immigrant's unauthorized employment may D9! be consktered In 
determining whether the sponsor's antJclpated household Income meets the 
applicable Poverty Guldefine& threshold. The basis for this clarification Is the dear 
public poliey, as stated In INA§§ 24S(c)(2) aM 'Z14A, 8 U.S.C. §§ 1255(c)(2) aM 
13248, against unauthorl!ed employment Unauthorized employment. admittedly,ls 
not alway9 a bar to adjustment of status. Nevertheless. sections 212(a)(4)(C) and 
213A clearly assume that it is primarily the sponsor hi~m~ef1 or herself who must 
meet the Income threshold for the Form 1-864. This principle Is gravely undermined 
by permitting the sponsor to rely on the Intending immigrant's income. if it i& derived 
from unlawful employment. 
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If there is an accompanying spouse and/or child listed on the Affidavit of Support, 
then the sponsored lntendlf19lmmlgrant must also complete a Form l.a64A. If, 
however, the sponsored intending Immigrant Is the only person included on the 
Affidavit of SUpport, then he or she does not need to complete a Form f.864A. 

(5) Use of lntendm lmmlgranfs Apets. If the sponsor does not meet the income 
requllement using his or her own Income and/or assets, the sponsor may Include the 
net value (the total value of the assets less any offsettlfl9 liabilities) of the intending 
immigranfs asset&. The Instructions to Part 6 of Form f..864 indicate that the 
Intending Immigrant does not need to complete Form I-884A If he or she Is using his 
or her assets to quaHfy even If he or she has an accompanying spouse and/or 
children. Instead, the Intending Immigrant only need& to provide documentation 
showing the net value of all assets. 

The requJred total net value of assets depends upon the basis upon which the 
sponsored allen intends to Immigrate. For more Information, see secllon (j)(7)(8) 
below. 

(8) Substjluta Sr:JO!tSOUiblp. 

(A) For the prtmarv Intending Immigrant Bod accompanying family mtmbers. 

If the visa petitioner dies before USCIS approves the visa petition, the statute 
does not permit anyone else to file the Form 1-864. 

If the visa petitioner dies after USClS approves the visa petition, however, 
P.L 107·150 proWtes discretion to permit the benefldary to Immigrate. 

Under this provision, It Is appropriate for USCIS to reinstate approval of the visa 
petition if the request to reinstate approval Is supported by a property completed 
Form 1-864 signed by an eligible substitute sponsor (and by a joint sponsor, If 
necessary). The substitute sponsor must be the sponsored aDen's: spouse, 
parent, molher..tn.law, father4n-faw, sibling, child (If at least 18 years of age), 
son, daughter, sorMJ1.taw, daughter.Jn.law, sister.fn-law, brother.fn.law, 
grandparent, grandchild or legal guardian. For more Information regarding P.L 
107-150, see &ection 21.2(9)(1)(C) ofthis F'111d Manual. 

Note that the final Affidavit of Support rule Includes a spec:ial accommodation for 
the spouse of a dtiZen, If the citizen spouse has died. If, at the time of the clttzen 
spouse's death, the allen spouse quallftes as a survtvlng "WWdOW(er)• under 
section 201 (b)(2)(A)(I) of the Ad, then 8 CFR 204.1 (Q(1 )(iv) •converts• the citizen 
spouse's Form 1-130 so that it will be deemed to be a wldow(er)'s Form 1-360. If 
the Form 1-130 was approved before the citizen spouse died, It will be deemed to 
be an approved Form 1-360. If It was still pending, it can be approved as a Form 
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1-360. In either case, the alien spouse will no longer need to have a Form 1-864, 
since he or she wiU be adjusting status as a wldow(er). 

If the citiZen spouse and ar~en spouse had not been married for at least two years 
when the citizen spouse died, then this •conversion• option is not available and 
the alien spouse remains &Ubjed to the Affidavit of Support requirements. As 
With any other Form 1-130, if USCIS approved the Form 1-130 before the citizen 
spouse's death, USCIS has discretion to reinstate the approval if there is a 
qualifted substitute sponsor. 

(B) for a family member who Is foUqwjna to join the principal SOOO§O!!d 
Immigrant. 

In those cases where the petitioner has died after the pcfnclpal sponsored aDen 
has ~lned pennanent resldeJrt status but before a dependent f'oUowlng to join 
under section 203(d) has obtained permanent resident status, another person 
may file a Form 1-864 on behalf or the following-to-join dependent. If that person 
meets aB requltement& and files a Fonn 1-864 on behalf of the following-to-join 
dependent. Under the Interim rule (8 CFR 213.2(f)), this sponsor Is not flqulred 
to be someone who would qualify as a sub6tllute sponsor. The sponsor could 
even be the principal sponsored allen, who, by the time the following-to-join 
dependent Immigrates, would be an allen lawfully admitted for permanent 
residence. 

(7) Joint Spqnsor. 

(A) Joint Sporn;or Needed. If the petitioner or substitute sponsor cannot 
demonstrate the abiDty to maintain an Income of at least 125% (or 1 00% when 
appficable) of the Federal Poverty Guidelines, the Intending Immigrant may meet 
the Affidavit of SUpport requirement by obtaining a joint sponsor who Is wiWng to 
accept jotnt and severalllabUily with the principal sponsor as to th$ obligation to 
pnMde support to the sponsored allen and to reimburse agendas who provide 
means-tested benefits to the sponsored allen during the period that the Afftdavlt 
Is enforceable. The joint sponsor must demonstrate tnc:ome or assets that 
Independently meet the requirements to support the sponsored immigrant( e). It 
Is not sufficient for the combination of Incomes of the primary sponsor. sponsored 
immigrant and joint sponsor to meet the thre&hold. 

The regulations at 8 CFR 213a.2(c)(2)(UI)(C) allow, but do not require, two joint 
sponsors per family unit Intending to Immigrate based upon the same famhy 
petition. No Individual may have more than one joint sponsor, but It Is not 
necessary for all family members to have the same joint sponsor. 
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Each joint sponsor must t)(ecute a Form J.864 that is submltted in addition to the 
Form 1-864 submitted by the petitioner or substitute sponsor. A Joint sponsor 
does not have to be related to the petitioning or substitute sponsor, or the 
sponsored aDen. However, a joint sponsor must otherwise meet the same 
requirements as a pet~loning or substitute sponsor. 

The use of a Joint sponsor does not eliminate the requirement that there be a 
signed Form 1-864 from the petitioner or substitute sponsor with his or her most 
recent Federal tax retum (or proof that there was no obligation to file). The 
petitioner or substitute sponsor, as weD as the joint sponsor. has full financial 
responslblllty for Immigrant(&) they sponsor. If two Joint sponsors are used, each 
joint sponsor Is responsible for supporting .only the intending lmmlgrant(s) listed 
on that joint sponsor•s Form 1-884. 

(8) Joint Sponsgr Not Needed. If the petitioning or substitute sponsor meets the 
Income requirements baaed on his or her own Income, there can be no joint 
sponsor. If any additional Form f.864s from joint sponsors are Included in the 
record, they should be ntmOved from the ftle and retumed to the Intending 
Immigrant. It Is very Important to remove aJ unneeded Form J..864s from the file 
so there Is no confusion about who Is legally responsible ror the. Immigrant and 
any deeming or enforcement actions. 

(e) Sufflc!enc:y of Form 1-864. 

(t) In general. VVhen determining the suftlciency of a Fonn 1-884, USCIS shall first 
consider the sponsor's anticipated Income for the year the sponsor signed Form 
1-864, Th~.~~t during the Initial eviclence review, USC IS lh&U as a general rule 
determine the sutficienc:y of a Form 1-864 based on the sponsor's reasonably 
antiCipated household Income for the year in Which the sponsor signed the Form 
1-864. 

IMPORTANT: lflhe Income is at least 12&11 (or 1cxrw, as applicable) of the 
governing Poverty Guideline In the Form 1-864P, Poverty Guidelines, from the 
year In which the Form J.884 was filed, the Form 1-864 Is sutflcient. 

IMPORTANT: An Affidavit of Support must be .sufticient bOth atthe time the 
adjUSiment of status application is filed and at the time the adjustment application 
Is adjudicated. USCIS has determined that an Aftldavll of Support ls generaUy 
sufficient at the time of the adjudication If It was sufficient at the time 1l was ftled 
with the Form t-485. That Ia, If the Form 1-864 was sufticient when the sponso1ed 
lmmpnt tiled the Form J.884 with the adjustment application. USCIS will 
generally tnfer from that finding that the allen Is not inadmtsslble under section 
212(a)(4) as of the date ofadjudicatlon. In palt/aular,lfthe sponsor's Federal 
Income taJC return shows an income that was at least 12SIJh (or 10011. as 
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applicable) of the governing Poverty Guidefine for the year the Form 1-864 was 
filed with the sponsored Immigrant's adjustment application, USCIS wiU genera~ 
Inter that the sponsor's Income has remained and WUJ remain suflfctent at the 
time of adjudication. 

Therefore, if1he Form 1-864 was sufftcient at the time it was filed with the Form J.. 
485, USCJS should not request any l't.lrther documentation (e.g., more recent 
evidence of emJ*»yment or Income) unless more than one year has elapsed 
since the Form J.864 was submitted and there Is a specific reason (other than the 
passage of time) to question whether the evidence or income I& no longer 
reliable-. 

Recent practice has been for the Form 1-864 to be vetted at the National Benefit 
center as part of the. process of preparing the Form 1-485 for adjucfication. If the 
NBC vetting process Indicates that the Form t-884 was sufficient when reviewed, 
an adjudicator may generaly rely on that ctetermlnatlof\ unless It ts determined, 
on the baSi& of specific reasons. that a request for evktence IS appropriate, as 
outlined In 20. e 

(2) Reqyestlnq updated JofprmaUon. There are two Umlted, specific situations In 
which the general rule stated In section 20.5(e )(1) will not apply: 

• The first exception applies if both of the foDowing criteria are met 
• The most recent Income ta)( return, the antiCipated household 

incOme listed for the year the sponsor signed the Form l.a&4, 
and the evidence for the Income for the year of filing all show an 
Income that Is less than 125~ (or 100Clfl as applicable) of the 
governing Poverty Guideline for the year the Form 1-$64 was 
filed, and 

• A joint sponsor has not filed a eufficient Form 1-864. 
• The second exception applies If at least one year has elapsed since 

the Form 1-864 was submitted, and the facts In the case, as 
supported by the evidence In the record, provide a specific reason 
(other than slmpty the passage of time) to believe that the 
spomor"s income is no longer suffiCient 

If USCIS determines that either of these situationS exists. USCIS should !ssw a 
request for evidence. However, the request for evidence should onJy be for the 
current year's Income Information, not for additional evidence concerning the year In 
whk;h the Form l-864 was tiled. F~ example, if the Form J-864 was filed in 2004 
with a tax retum from 2003 and employment Information for 2004, a request for 
evidence Issued after Aprll15 of any given year would request the tax return for the 
immediately preceding year (e.g,, a 2005 return, if requested in 2006), and 
employment Information for the current year. In this SituatiOn, the sufficiency of the 

11 

USCIS ACADEMY 
INADMISSIBILITY, DEPORTABILITY, AND WAIVERS 

A51 
January 2008 

951 



-------------------------Instructor Guide 

Chlrifie.:~tion ofPolic)' Regarding USCJS Fonn 1·864. Affidavit of Support 
HQRPM 7012l.l 
PagcJ2 

Form J.a64 is determined based upon the additional evidence as it relates to the 
eppllcabfe threshold set forth In the Form f.864P In effect When the USCIS Issues 
the request for evidence, rather than the Form I-864P that was In effect when the 
Form J.a64 was signed. USCIS may direct the Form 1-485 applicant to submit the 
additional eVIdence either by man or by appearing for a rescheduled Interview. 

IMPORTANT: users may encounter a case In which the sponsor (Le., a petitioning 
sponsor, substitute sponsor, or jotnt sponsot) neglected to file evidence 
corroborating the sponsor's dairns about his or her employment and anticipated 
fnoome tK the year in which the sponsor signed the Fonn 1-864. Strictly speaking, 
failure to submit this evidence would be a euftlcient reason to issue a request for 
evldent;e and to deny the Form 1.-485 if the requested evidence Is not submitted. 
Before Issuing a request for evidence, however, USC IS should consider whether 
other evidence In the record supports the conduslon that the sponsor's ctalml on 
the Form J..864 abo~ the sponsor's cunent employment and anticipated Income are 
true. Remember, the sponsofs statements aboUt his or her employmeN and 
anticipated income are made under penalty of pe~LJY. Thus, these statements on 
the Form J..864 are themselves evidence. 

Other evidence In the record may already tend to corroborate those statements. For 
example. lhe sponsor's claims about his or her entidpatecllneome for 2008 may wei 
be consistent with the Income tax return for 2005. A request for addlional evident;e 
may be appropriate if the evidence of rec:ord supports a spec:lflc reason (other than 
the passage of time) to believe the sponsor's claims to be false. But If the other 
evidence tends to support the conclusion that the sponsofs dalms are true, USCIS 

decide, a!l a matter of dfscretlon, that a request tor evk:lence Is ~t necessary. 

Note: For most Form l-485s filed before November 23, 2005, the sponsor should 
have filed the three most recent Income talC retums. USCIS may encounter a case 
In which the sponsor has Inducted the most recent Income tax retum but not one or 
bOth of the two earUer retums. Given the change of poUcy reflected In the final rule, 
USCIS Is no Jooger required to request the mi$Sing earlier retum(a). 

Note: USCIS may also decide that a request tor evidence Is not necenary In a 
case In which the sponsor filed a photocopy, Instead of a transcript, but forgot to 
Sllbmlt the Forms W.2 or 1099. A decision not to request additional evidence wm be 
proper if USCIS concludes that the evldenQe of recorct, taken aa a whole, makes It 
reasonable to Infer that the Information on the tax return Is true. 

(3) No local Policy Pennitted Reaard!ng \Nhen Form 1-864 ShaD be Filed. In the 
past. USCJS permitted each local office to establish its own polk:y on whether to 
require submission of Form 1-8&4 at the time of filing for adjustment or at the Ume of 
the adjustment Interview. Local ol'flces may no longer do so. Under a policy change 
that took effect November 23, 2005, USC IS requires all appOcants to submit Form 

12 

USCIS ACADEMY 
INADMISSffiiLITY, DEPORTABILITY, AND WAIVERS 

A52 
January 2008 

952 



-------------------------Instructor Guide 

Clarifi~tioo of Policy Regarding USCIS Fonn J.ll64. Affid.Mt of Support 
HQRPM 70i21.1 
Page 13 

t-864 with their adjustment application. If the case was fl1ed prior to November 23, 
2005 at an office that required submission at the time or the adjustment Interview, 
USCIS shoUld allow the applicant to submit Fonn 1-864 and the required supporting 
documentation at the Interview. 

(I) Soonsor Use of Benefits. Question 48 of the September 26, 2000 ver&ion of the 
Form 1-864 asks If the sponsor or any member or his or her household has used means
tested benefits during the past 3 years. Do not dlsquarlfy a sponsor based on a positive 
response to this question. The reason for thl& question Is to ensure that the value of any 
such mear&tested public benefits Is not eonsldered as Income on the Antdavlt of 
Support Federal means-l:eflted benefits currently Include SSI (Supplemental security 
Income), TANF (Temporary Assistance for Needy FamiUes), food stamps, Medicaid, 
and State Child Health Insurance Programs (SCHIP). State and local means-tested 
benefits vary by jUrisdiction. Eamed benefits such as Social Security retirement, 
UnemploymeN Compensation, and Workman's COmpensation may be Included as 
Income. 

(g) u.s C!h Chllcfre.O. Any U.S. citizen children of the Intending Immigrant should not 
be listed In part 3 of the Fonn l-884. The Aftldavit of Support places no obflgatlon on a 
sponsor or joint sponsor to support any U.S. citiZen children of the sponsored 
lmmlgt1lnt. Such U.S. dttzen Children should only be InclUded In household size If they 
are actually resident In the sponsor's or joint sponsor's househokt or listed as 
dependents on the sponsor's moat recent tax return. 

(h) VWhclrawal of an al!'iday" of support or Form 1-884A. A penon who has signed a 
Form 1-864, I-864EZ or f.864A may withdraw the Form. If the person does so, USC IS 
will adjudicate the appllcation for adjustment of status as If the withdrawn Form J..864, I-
864A or I-864EZ had never been filed. In an adjustment of status case, a wlthdlawal of 
the Form 1-864, I-884EZ or I-864A Is not effective unless It Is In writing and USC IS 
aduaPy teceJves the withdrawal before the ftnal decision on the adjustment application. 
In an Immigrant visa case, once a consular officer has Issued an Immigrant visa, no 
Form 1-864, I-864EZ or I-864A may be withdrawn unless the visa petitioner also 
withdraws the visa petition. · 

(1) DogJmentatJon. 

(1) Federpl Ta!C Returns. E.aoh sponsor must submit either a transcript or a c:opy of 
his or her most recent US. Federal individual income tax retum (Form 1040, 1040A 
or 1 040EZ), Including au Schedules filed with the IRS. If the sponsor submits a copy 
of the tax retum, he or she must also Include copies of any and all IRS Forms W-2 
anc:l1099 that reflect Income used to qualify. The second note under paragraph 
20.5(e )(2) provides guidance regarding what to do if a W-2 or 1 0991s missing. Note, 
hoWever, that n Is not necessary to SUbmit the Forms W.2 or 109911 a transcript, 
rather than a copy, of the tax return Is submitted. State or foreign Income tax returns 
are not acceptable; If submitted, they must be returned to the Intending Immigrant. 
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The sponsor must submit with the Form 1-664 the sponso(s U.S. Federal income tax 
return for the most recent tax year (that Is, the completed tax year lrnmedlately 
preceding the date the sponsor signa the Form 1-864). USC IS may generally eMJ)ed 
a sponsor, alter Apr1115 of any given year (or April16 or 17, in a year tn Which April 
15 is on a Saturday or SUnday), to have completed his or her tax return for the 
previous year. If the sponsor requested an extension, the sponsor should provide 
proof of filing for the extension. If the sponsor did not file a tax reb.lm, the sponsor 
must prove that he or she-was not required to file. If a sponsor should have tiled, the 
sponsor must file retroactively and provide proof of filing. Note that U.S. CitiZens 
9Jt1eraUy have an obligation to file a tax return on non-U.S. eamlngs even if there 
was no tax llabUlty. 

EXAMPLE 1: Sponsor signs the Form 1-884 on March 1, 2006. The US Federal 
income tax return for 20051s not due llttB April17, 2.006. Therefore, the sponsor 
must submit his or her 2004 U.S. Federal inCome lax return. 

EXAMPLE 2: Sponsor signs the Form 1-864 on May 5, 2.006. The sponsor must 
submil his or her 2005 u.s. Federal Income tax return. 

EXAMPLE 3: Sponsor signs the Form 1-884 on May 5, 2006. However, the 
sponsor also filed with IRS a Form 4868, obtaining an extension of the 2005 
income lax filing deadfine. The sponsor must submit his or her 2004 U.S. 
Federal income tax return. 

Note: Typic:al proof that a sponsor was not required to file a tax reb.lm for a 
particular year would consist of a written &tatement from the sponsQr, signed under 
penalty of pe~ury, a1test1119 to the amount of his or her Income for the relevant year 
and to the fact that a tax retum was not required by law. USCIS adjudlcatonJ 
handling Fonn l-8641ssues should be aware of the Income threshold for the 
requirement of filing a talC return for the Jist several yetrs, so that an RFE for 
evidence of the law Is not necetSary. In partk:ular, the lnstrudion booklet$ for ead'l 
year's Forma 1040, 1040A, and 1040EZ spedfy the Income threshold below which a 
person ls not required to file a return. 

Note: IRS pennlts and encowages electronic Mng of Fonns 1040, 1040A and 
1040EZ. An electronically filed tax return may also be 8igned eledronically. V\lhen a 
person signs and files the tax retum eleGtronic:ally, a "hard copy" of the original tax 
retum win not exist. In this situation. it Ia acceptable for the person to submit a pta In 
eopy printout, showing the tax return as it would have looked, had it been filed on 
paper, together with the IRS-issued •deetaration control number." By signing the 
Form 1-864 or l..e64A •under penally of perjury: the person certifies that the copy Is a 
eopy of what was submitted to IRS. As With paper ..filed returns, it Is also acceptable 
for the person to 6Ubmft an IRS transcript of U.. electronically ftlel:l return. 
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A sponsor may submit an IRs-issued transc:rlpt Instead of a photocopy of the 
sponsor'& tax l'etum. A sponsor may obtain a transcript by filing IRS Form 4506-T 
with the IRS. Cunentty. the IRS does not charge a fee for transcnpts. Tax 
transcripts provide proorthat the returns were ffted With IRS, are easier to read, take 
up less room In the file, and are eastty obtained. If a sponsor submits a transaipt 
rather than a photocopy of the tax retum, It 1$ not necessary for the sponsor to 
Include copies of any Forms W.2 or 1099. 

(2) Job Letter& and Proof of Income. Pay &tub(s) showing income for the most 
recent 6 months and letters from an current employers are no longer requiTed as 
Initial evidence. The applicant. however, may submit either or both of these items 
(1) In response to a request lor additional evklem:e (RFE), or (2) with a Form l-8641f 
the applicant believes doing so would help e~ that the sponsor meets the 
governing income/assets threshold. If submitted, letters flom current employers 
shoUld shoW dates of employment, the nature of the job, wages or salary eamed, 
number of hourslweelcs worked, and prospects lor future employment and 
adVancement. It should be &Ufliclent for the employer to savlhat the employment Is 
of Indefinite duration or words of similar etred. Promises of future employment are 
not requtred. 

(3) Household Members. The sponsor may use the Income of any member or his or 
her own household who Is at least 18 years old to help meet lhe household Income 
requll'ernenl The sponsor and household member must complete Form t-864A. 
which must Include a copy or transcript of the hOusehold mem~r's most recent tax 
retum and sufl'lcient dOcumentation of an Income and assets he or she lists on the 
Fonn l.e&4A. USCIS shall use the same standards for documentary evidence of 
Income and assets listed on a Form I-864A as are used for documentary evidence of 
Income and assets listed on Form 1-884. 

0) Use or Povertv Gu!deUnes. HHS publishes new Poverty GuldeUnes in the Federal 
Register each year. These guldeUnes become effectiVe for USCIS purposes on the first 
day or the second run month following their release. For example, In 2006, new Poverty 
Guide Ones were pubUshed In the Federal Register on January 22 and therefore became 
effective lor USCIS purposes on Man:h 1, 2006. To assist eponsors and Intending 
Immigrants, USCIS publiShes the governing guklellne for the loCation and size or each 
household on Form I-884P, Poverty Guidelines. The Poverty Guidelines for each year 
remain in effect during the next year until the effective date of the new guidetines. 

Note: The correct Form I-864P should already be lnclud&d In the record, since 8 CFR 
213a.2(e )(1 )(U) requires the Form 1-485 or immigrant applicant to Include the current 
Form I-864P when the applicant submits the application. If the Form I-864P Is missing, 
that fact alone would not warrant a request for evidence, since the USC IS oflice should 
maintain past versions of the Form l-884P. When copying a Form I-864P lor addition to 
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the record, please be sure to copy the Fonn l..a64P that was In effect when the Fonn f.. 
485 was filed, rather than any labu version. 

Note: If, as specified In paragraph 20.5(e)(2) of this chapter, it Is necessary to request 
aclditional evidence, the suftidenqr of the Form 1-86419 determined according to the 
Poverty Guidelines in effect when the request for evidence Is made. Therefore, a copy 
or the current Form f..884P should be lnduded In the record of pmceedlng and sent with 
the request for evidence. 

(k) USC IS Reyjew, The following items must be comidered by USCIS when reviewing a 
Fonn 1-864 or Form I-864EZ: 

(1) Part 1· yerttt That Sponsor Hn Checked lhe Correct BoxCes>. It Form 
I-864EZ Is being used, then -ves· must be checked on boXes a, b, and c. It Fonn 
J..864 is being used and boXY has been checked lncfatlng a single joint sponsor, 
USCIS should ensan that there are two Form 1-8848: one from the petitioner and 
ona tom the Joint sponsor. If Form 1-88418 being used and box •e• has been 
chedced Indicating two joint sponsors, US CIS should ensure that there are three 
Form J.864s: one from the petl:loner, one from the first joint sponsor, and one from 
the second joint sponsor. 

(2) Parts 2-4 of Form J.864 or Parts 2-3 or Form J.864EZ: Verify These Have Been 
Completed Correctly, Compare the Information provided with Information tom other 
documents included in the application and/or verifying data with the sponsored 
Immigrant at the lime of the interview. 

If the sponsor Is using Form 1-864, only '"accompanying" family members should be 
listed In the chart In Part 3. Be ue that the first and last name of each 
aceompanylng family member is listed. Family members "following to join• Q.e., 
Intending to Immigrate more than 6 months after principal Intending immigrant) 
should not be listed In Part 3. 

(3) part 5 of Form 1-864 or Part 4 of Form !-884EZ: Sponsor's Household Size. 

The sponsor's total household size Is used to determine the correct Federal Poverty 
Guideline. For purposes of Form a-864, a household siZe Includes the total of the 
ro11ow1~ groiJPS or lndMduals: 

• Sponsor; 

• Person(&) the spoll'SOr Is sponsoring on the Affidavit of Support (will always be 
one If the sponsor Is USing Form J.864EZ Instead of Form 1-864); 

• Sponsor's spouse, If the sponsor Is married: 
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• AU of the sponsor's children, as defined in section 101(b){1) of the Ad, except 
those that have (1) reactted the age of majority (i.e., are at least 18 years old) or 
are emancipated under the law of the person's domidle, and (2) are not claimed 
as dependents on the sponsor's most recent Federal income tax return; 

• Other persons lawfully dalmed as dependents on the Sf)Onsor's tax return for the 
most recent tax year; and 

• The number of siblings. parents, and/or aduJl ct\lldren who (1) have the same 
principal residence as the sponsor, and (2) have combined their Income with the 
sponsor's lnoome by submitting Form f..884A. 

Note: \1\taen calculating household size, do not count any person more than once. 

(4) Pad 8 of Form 1.§64 or Pad 5 of Form f.861EZ· Sponsor) Income and 
EmoJovment 

(A) Geneml Rule ancl Active Duty MllltaN Exception. Either the petitioning 
sponsor, substitute sponsor, or a joint sponsor must generally demonslrate the 
ability to maintain his or her armuat household Income at 125" of the governing 
Federal Poverty Guide Una thteshold. 

A petitioner on active duty In the U.S. Armed Forces. other than for training, only 
needs to demonstrate the means to maintain an annual Income equal to at least 
1 OOCWI of the Federal Poverty Gufdetlnes If he or she Is petitioning for a spouse or 
child. 

Note that a substitute sponsor or joint sponsor is not er~gible to claim the 100CJ6 
Income level based on the petitioner'a relationship to the Intending immigrant, or 
the petitioner's mllilary status. A substitute sponsor or joint sponsor may claim 
the 100% Income level only If the substitute sponsor or joint sponsor, himself or 
herself, Is on active duty In the U.S. Armed Forces (other than for training) and 
the Intending Immigrant Is the spouse or chBd of the substitute sponsor or joint 
sponsor. 

T C) quaDfy for this excepUon. the petitioner must have provided evidence that he 
or she is on active duty, suCh as a military dependent's identification card for the 
sponsored intending Immigrant (the spouse or cllild), or a photocopy of the 
mD!tary Identification card of the sponsor (the spouse or parent). 

Regan:Bess of whether a sponsor qualifies for the military exception, all of his or 
her income counts toward the 125% (or 100CJ6} Income requirement. induding (in 
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the case of Armed Forces pen;onnel) any allotments received for the 
dependents. 

(B) Povertv Gulc(efines. Form I-864P, Poverty Guidelines, proviclesthi Federal 
Poverty Guidelines calculated at both the 100"1(, level and 125% level for the <48 
contiguous states, the Distrid of Columbia, Puerto Rico, the U.S. Virgin Islands 
and Guam. Separate guldeOnes are published for Alaska and HawaB. 

The Form I-864P guldeUnes are based on household sizes of 2 to 8. A dollar 
amount Is provided to add for each additional household member or dependent. 
To determine the requirement for a househotd size of 10, USC IS should take the 
poverty fine for a household lize of 8 and add the adcfltional dollar amount 
multiplied by 2. 

Form I-864P Is based upon the Federal Poverty Guidelines that the Department 
of Health and Human Servtces (HHS) publishes annually In the Federal Register 
(usually In February or Mardi). (See "Federal Register Publications• under the 
"Immigration Law and Regulationlf button on I-LINK). In concert with the 
Federal Poverty GuideHnee, USCIS annually updates Form 1-864P, Poverty 
GuldeUnea. USCIS begins to apply the updated Form I-864P guidelines to 
adjustment or status applications received on the first day of the second month 
after the HHS guldellnn are published. 

(C) Oet!rmlnlng lba §oon19r) Ability to Provicle Sul!lclent Support If the 
sponsor Is using Form 1-864EZ, he or she must only use hls or her salary or 
pension as shown on his or her most recent Federallnc:ome tax return. If the 
spor.,r provides a photocopY of the return, the sponsor must indude a copy of 
any Form(s) W.2 provided b>i the sponsor's employer(s) to prove income from 
employment and/or Form( a) 1099 to &how pension Income; If a W-2 or 1099 is 
misslng, follow the guidance in the second note under paragraph 20.5(e)(2). As 
with other sponsor&, these copies are not needed if the sponsor provides an IRS 
transcript of the return. (See Pal11 (a) of Form l..a84EZ.) If sponsor relies on 
other types of Income~ the sponsor must use Form ~- The sponsor must also 
use Form 1-864, rather than Fonn 1-864EZ, If the sponsor will be submitting any 
Forms l-864A. 

Regardless of the form the sponsor uses. he or she must provide evidence or 
any income (andlor assets in the case of Fonn 1-884) used to demonstrate the 
means to maintain the sponsored immigrant 

Sponsor. who use Form l.a64 may quatity based only upon their own IncOme 
and/or assets if either or both are sufficient to reach the income requirement. If. 
however, the sponsors combined in<lome and assets are not suftident to meet 
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the governing threshold, the sponsor may include the income and/or assets of 
another household member if the household member. 

• Is at least 18 years old; 

• Is Included In the calculation or household Sl.ze: 

• Has the same principal ntsidence as the sponsor (or is the sponsor's 
spouse);and · 

• Has completed and signed a Form f.884A. 

USC IS should ensure that each Form I-864A ts completed and signed by the 
sponsor and the hOusehold member. 

As noted above, the li1tendlng Immigrant does not need to sign a Form I-864A If 
he or she Is Immigrating atone (that Is, has no accompanying dependent&). In 
this situation, the Intending immigrant should be Psted on line 24(e) and should 
be the only person Usted In 24(b). with his or her Income listed on that line and 
value of assets listed on the appropriate llne(s) In Item 28. 

(D) Federal Tax Return(&). No matter whether a sponsor submits Form 1-864 or 
I-864EZ. the sponsor must provide a copy Of an IR5-generated transcript of the 
&ponsor's Fedetallncome tax retum for the sponsor's mo$ recent tax year. 
Each Federal tax return must Include all the supplements and attachments that 
were sent to the IRS with the tax return. For purposes of demonstrating means to 
maintain Income, the detenntn1ng Income amount Is the income. before 
deductions, on the sponsot's Income tax return. In other words, !n9.2m! means 
an indivlduars total income (adjusted gross Income for those who file IRS Form 
1040EZ) for purposes of the individuara U.S. Federal income tax liability, 
including a joint Income tax retum (e.g., Une 22 on the 2005 IRS Form 1040, One 
15 on the 20051RS Form 1040-A, or6ne 4onthe 20051RS Form 1040EZ.orthe 
corresponding One on any future revision of these IRS Forms). 

Note that, by signing the Form 1-864 or Form l-864EZ under penalty of perjury, a 
sponsor certifies that the transcript or photocopv is bue and correct Thlt 
c:ertiftcation meets the statutory requirement of presenting a •certified" copy of the 
transcript of photocopy. Certific::atlon of the retums by the IRS is not necessary; 
the sponsor's c:ertification under penalty of perjury is sufficient. 

If a sponsor filed a joint tax return with a spouse, but is quaQfyfng using only 
hisl'her own individual income, the sponsor must submit evidence or that 
individual income. This evidence would rnctude, for example, the sponsor's own 
W..2(s), wage and Tax statement, and If nec:eS&Bry to reach the Income 
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requirement, evidence of other Income reported to IRS which can be attributed to 
him/her, usually on Fonns 1 099. 

(E) Other Evidence of !nc;ome. For purposes or demonstrating means to 
maintain income. the total income, before deductions, in the sponsor's. tax return 
for the most recent taxable year will be generally determinative. There is no 
requirement to determine Whether the sponsor would have met 125% (or 100CJt,) 
of the governing Poverty Gukteline before the most recent tax year. IncOme tax 
lnfonnation from these years should onJy be used to take the earning trend Into 
conskleratton when assessing current and fulwe eamlng capabiDty. 

USCIS, however, may consider other evidenc:e of Income (e.g., pay stub(s), 
employet' letter(s), or both), if (1) the sponsor establishes that he/she was not 
legally obligated to file a Federal income tax return for the most recent tax year. 
or (2) USCIS detennlnes that the Income listed on the Federal tax return for the 
sponsor's most recent tax year does not meet the governing threshold. 
In other words, if the sponsor's current lneome Is suf'llcient, It can etlabllsh that 
the Form l-864ttself Is sumc:tent even If the tax retum Without any other 
documentatiOn might wamut a finding that I is not sutlldent. For example, if the 
sponsor recently started a new job (that USC IS Is satisfied wUI fike!y continue) 
and the Income rrom the job now meets or exceeds the legal requirement, USCIS 
may find the Aflidavlt of SUpport to be Sllflident, notwithstanding Information 
Included in the transcript or copy of the tax return( a}. 

By corilrast, 8 CFR 213a.2(c)(2)(ii)(C) permits USCIS to conclude that a Form 1-
864 ts not sufficient, even If the sponsofs household Income meets the Poverty 
Guideline threshold. USCIS should make this conclusiori only if the evidence or 
rec:on::1 makes it "reasonable to infer that the epomor wiD not be able to maintain 
his or her household Income at a level sufficient to meet his or her support 
obligation.· For example, If the sponsofs Income ts nom a Job that Is merely 
temporary or seasonal, USCIS might reasonably conclude that the income is 
likely not to continue, and could also conclude that the Aft'idavtt of Support, ror 
that reason, Is not sufllclent. 

If the household Income meets the Poverty Guide Ones threShOld. however, 
USC IS wib generally conclude that the Form t-864 is suffldtmt There must be 
some specific reason, supported by evidence In the record, to conclude that the 
Form 1-864 Is not sufficient. 

(F) Mean&= Tested PYbllc aeneMs Becejyecl bV the Sponso~ USC IS has 
decided that, as a matter of policy, it wiU require the sponsor to disclose his or 
het' receipt or means-tested public benefits and not consider the fact that a 
sponsor has receiVed such mean&otested publiC benefits In the past to be an 
adverse factor in evaluating a Form 1-864 or Form 1-864EZ. However, the 
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sponsor may not include any means-tested benefits cunntly being received in 
calcWatlng the household Income. 

(G) Compare Total Housebold Income with Goyemm Povertv Gutdenne. If the 
sponsor's total household income (line 24c of Form 1-864 or line 18 of Form I-
864EZ) is greater than or equal to the governing Poverty GuideJine threshotd, the 
sponsor does not need to show evidence of assets and does not requite a joint 
sponsor. In this case, USCIS may move to Part 8 of Form 1-864 or Part 6 of Form 
I-864EZ. 

If a Form I-864EZ does not demonstrate means to malrdaJn the required income, 
USC!$ may choose to request that the adjUstment of status applicant submit a 
new Form 1-864 hm the sponsor {if the applicant seeks to qualify based on 
showing -significant assets'), or to submit a suffiCient Form 1-864 from a joint 
sponsor. Note that this request for evidence would go tD the applicant, not the 
sponsor. 

If a Form 1-864 does not demonstrate means to maintain the required income, 
USC IS should c::on&ider the assets listed In Part 7 of the form. 

(5) Part 7 of Fonn 1-864: Use pf As!!ets to Supplement Sponsor's Income. If a 
sponsor cannot meet the Povelty GutdeUne requirement based upon total hoUsehold 
Income listed on line 24c, he or "She may show evidence of assets owned by the 
sponsor, and/or members of the spom101"8 household, that are available to support 
the sponsored lmmlgrant(s) and can be readJy converted Into cash within 1 year. 

For assets otthe Intending lmmJgrant and/or hoUsehold member to be considered, 
the household member must complete and sign Form I-864A. USCIS should chedc 
to make sure that the Form I-864A ls completed and signed by the sponsor and the 
household member. 

(A) Evidence or asset~. Evtdence of the sponsor'& assets should be attached to 
the Form 1-864. Evidence of the principal sponsored lmrnlgranfs and/or 
household member assets should be attached to Form t.;a&4A. In each Instance, 
the evidence shoUld estabUsh. the location, ownership, and value of each listed 
asset, Including any liens or liabilities for each listed asset Evidence of assets 
Include$, but Is not limited to: 

• Bank statements covering the last 12 months, or a statement from an offiCef of 
the bank or other financial institution in Which the sponsor has deposits, 
indudlng deposit/withdrawal history for the last 12 mo• and current 
balance; 

• Evidence of ownership and value of stoc:ks, bonds, and certificates of deposit, 
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and dates acquired; 

• Evidenc:e of ownership and value of other personal property and dates 
acquired; and 

• EVidera of ownership and value of any real estate and dates acquired. 

(B) Amount of asset& required. In order to qualify using assets, the total net 
value of all assets must generaQy equal at least five times the differenee between 
the sponsor's total houtsehold income and the minimum income requirement for 
the current year. 

Example for a household slm of 4: 
125 percent of 2006 Poverty Guideline 
Sponsor"s income 
Dift'erence 
Multiply by5 
Minimum Required Net Value of Assets 

There are two exceptions. however. 

$25,000 
$19 500 
$5,500 

xS 
$27,500 

• If the adjustment of status applicant Intends to immigrate as a spouse of a 
U.S. citizen or as the cl1iJd of a U.S. Citian who wiD not become a Citizen under 
section 320 of the Act bec:ause the c:hild has already reached his or her 1 ff' 
birthday, the "significant assets" requlrtment will be satisfied If the assets equal 
three times, rather than five times. the difference between the applicable Income 
threshold and the actual household income. 

Example for a household size of 4: 
125 pen:ent of 2006 Poverty Guideline 
Sponsofs Income 
Difference 
Multiply by 3 
Minimum Required Net Value of Assets 

$25,000 
$19500 
$5,500 

x3 
$16,500 

• If the adjUstment of status appUcant Intends to Immigrate as an IR-41mmigrant 
(orphans c:omlng to the United States for adoption), the parents' assets only need 
to equal or exceed the difference between the applicable Income threshold and 
the actual household Income. 

USCIS ACADEMY 

Example for a household size of 4: 
125 percent of 2006 Poverty Guideline 
Sponsor's lnoome 
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Difference (Minimum Requlred Net Value of A&Sets) $5,500 

(6) Joint Soonsors. If the petitioner or substitute sponsor cannot demonstntte ability 
to maintain a hOusehold Income of at least 125% (or 100% when applicable) of the 
Federal Poverty Guldetines, the Intending immigrant may meet the Affidavit of 
Support requirement by obtaining a joint &pODSOr who is willing to acc:ept joint and 
several liabwty with the principal sponsor as to the obllgation to provide support to 
the sponsored allen and to reimbur&e agencies who provide means-tested benefits 
to the sponsored alien dUring the period that the Miclavit is enforceable. The 
regulations at 8 CFR 213a.2(c)(2)(iH)(C) aiiCiw but do not require two joint sponsors 
per family unit intending to Immigrate based upon the same family petition. Further 
guidance regarding joint sponsors may be found at paragraph (d)(7) above. 

(7) Part 8 ot Form 1-864 or Part 8 or fonn f.864EZ. Part 8 of Form 1-884 or Part e of 
Form I-864EZ eon&titule the bulk of the contract and covers the purpose of the 
Aflldavlt of SUpport, which Is to overcome the public Charge grounds of 
inadmlssibBity. It also Includes the notice of change or address requirements (the 
sponsor must notify the Secretary of Homeland security of the sponsor's new 
address within 30 days of any change of adclres1l by flUng Fonn 1-865 with USCIS), 
means-tested beneli prohibitions and exceptiOns. consideration of the sponsor's 
Income In determining eligibility for benefl1s and the c:tvn actJon lo enforce the 
Afftdavil Additionally, It requires a certification under penalty of perjury that the 
sponsor Is aware of the legal ramltlcatlona of being a sponsor under section 213A of 
the~ · 

After placing the sponsor under Oath, USCIS should verlft that the portion under 
•Concluding ProvisionS' has been completed. 

Once signed, the concluding provisions satisfy the statutory requirement that the 
sponsor must make a written statement under penalty of perjury Indicating that the 
copies of the Federal Income tax returns submitted with the Aftidavit of SUpport are 
11\Je copies of the returns filed with the Internal Revenue Service. 

A photocopy of the signed Form J-864 may be submitted for each spouse and/or 
child of the principal beneficiary of the adjustment of staba apptic:ation. Copies of 
supporting doQ.tmentation are not required. 

(8) USC IS Ccmple!fon or "Agency Use Only" Qax. In adjuslment cases adjudicated 
by USCIS, USCIS must complete the •Agency Use Only" box on the first page of the 
Form 1-864 or Form J..864EZ. If the petllloner sponsor does not qualify, USCIS 
eholdd check the box •Does not meet." In order for the appflcant to be approved, 
there must be in the file another Form 1-864 that meets the requirements from a joint 
sponsor. In such a case, USCIS must check the "Meets"' box, and then sign, date, 
and note the office code for loc:ation. 
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In cases adjudicated by an immigration judge where the judge did not complete the 
Agency Use only box, USCIS Will complete the processing of the case after the 
judge's decision by completing the bc»c on the USCIS copy of the Form 1-864 by 
checking either the "Meets" or the •Does not meet" boiC. USC IS must then add a 
notation, ~Adjustment appfation approved (or denied) by U.S. Immigration Court at 
(place) on (date).• USCIS will then sign, date, and note the ofllce code for location. 

(9) Verification of Information. The Government may pursue verification of any 
Information provided on or with Form 1-864,1..a64EZ, J.864A (&.g., employment. 
income, and/or assets) with the employer, financial or other institutions. the Internal 
Revenue service, or the Social Security Administration. 

If USCIS finds that a sponsor, joint aponaor, or househotd member has cOncealed or 
miarepesentecl material fads conceming Income, household size, or any other 
material fad, USC IS shall conclude that the Affidavit of Support Is not eufficient to 
estabnah that the sponsored immigrant Is not likely to become a public charge. In 
this situation, the sponsor or joint spc~nsor may be liable for criminal prosecution 
under the general statutes relating to the submission of frauctu1ent Immigration 
documents. Failure of the sponsor or joint sponsor to provide. adequate evidence of 
Income and/or assets will result In the denial of the application for adjustment to 
lawful permanent residence s1atua 

0) Insufficient Affidiyita Submitttcl ;n Suppqrt of Adiuatmtnt Appljcations, The Affidavit 
of Support is not a separate applicatiOn. It Is supporting ctocumentatlon for an 
adjustment of status application. Correspondence regarding Insufficient A-vits of 
support shoUld be sent to the adjustment applicant and hlslher legal representative, but 
not to the sponsor. 

If the Fonn 1-864 or I-884EZ Is Insufficient, and procedures for requesting additional 
evidence have been exhausted, the entire adjustment of status application should be 
denied because the intending lmmigllnt Is inadmissible on public charge grounds ;n 
additiOn to any other reasons why the adjustmenl case may be denied. 

The following language should be included in a denial letter of an adjustment of status 
appllc:atlon which does not fulfiU the requirements under section 213A of the Ad: 

You 11e not eligible for adjustment of status under INA 245 (a)(2), 
because you are Inadmissible as an allen who Is likely at any time to 
become a pubDc charge pursuant to INA 212(a)(4)(C). 8 USC 
1182(a)(4)(A) and 1255(a)(2).1fyou are an aDen seeking adjustment of 
status as (Insert appropriate category: an Immediate relative, a family 
based Immigrant, or an employment based Immigrant who will be 
employed by a relative or a relative's firm) you are Inadmissible under this 
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ground unless an Affidavit of Support that meets the rvquirernents or INA 
213A., 8 U.S.C. 1183a, has been ftled on your behalf. The Affldavlt(s) of 
Support provided In your case does not meet the requirements of section 
213A because (Insert appropriate Janguageldetlclency; e.g. failure to meet 
the Income requirement, Ineligible sponsor, etc.) 

Note: This language must be modified In order to address the spedflcs of each case, 
Including any other reasons for denial. If the applicant Is denied due to an ineligible 
sponsor, be aare to include the reason why the sponsor is Ineligible, e.g., the sponsor 
cannot be a corporation, orga-tton, or other entity, the sponsor Is not at least 18 
years of age, etc. DetaDs regarding the sponsor's personal financial matters should not 
be revealed In the denial letter to the adjuatment appUcant unless the dental Is based at 
least partla.lty upon 8IJCh Information. 

(m) Service Center Prpcess!nq. The procesaing of the packet of rorms which 
subsequently produce an allen registration card (1-181, 1-485 or OS.155A) Includes data 
entry of AtJidaVits of Support When they are required by statute. 
If an applicant fall& to submit an Aflidavlt of Support when one is required. USICS will 
request that an Affidavi of Support be submitted before the case can be adjudicated. 

rn those lnstanoes where one or more Affidavits of Support are contained in the 
pad<ets, data from each of them will be entered Into CLAIMS as a subacreen of the 1-
485· or visa to which it is attached. . 

1he types of data entry at the Service Centers will be: 

• Forms 1-864 attached to i Form OS-155A, immJgrant visa received l'iom Ports of 
Entry; 

• Forms J.864 attached to a Form J.485 flied and adjUdicated at the Service Center, or 

• Forms 1-864 attached to Form 1-485 flied and/Or adjudicated at local otftces. The 
data ent1y In most of these cases wDI be attached to the data entry of a •copy 3" of 
Form 1-181. 

All Forms 1-864 will be maintained in the same A or T File in whiCh the conlroDing form 
is stored. There Is no data entry of InfOrmation from Form I--864A. 

(n) statistical Beportioo. Effedive October 1, 2005, hours and adions are tracked on 
Form G-23.3, Une 171 s. Beportfng Instructions are provided in the document entiUed, 
·examinations ActiVIty: G-22.2, G-22.28, G-22.3. G-22.3a Adjudications Summary 
Procedures.· These procedures Implement Administnltive Manual (AM) Policy 
Statement 3.1. 101. 
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{o) Termination of Seonso(s ObliQation and Enforcement. The obligations created 
under Fonn l.a64 and J.884A terminate when the sponsored aDen: 
• Becomes natwaO:z.ed; 
• Is credited with at lent 40 quarters of employment In the Social Security system; 
• Loses or •ndons hls or her lawfUl permanent resident status; or 
• Dies. 

Note: For any quaRrying quarter to be creditable for any period beginning on or 
after December 31, 1996, the allen must not have received any Federal means-
tested pubUc benefit during that quarter. A Federal means-tested public benefit 
is any public benefit funded In whole or in part by funds provided ~ the Federal 
Government that the Federal agency administering the Federal funds deiJnes as 
a Federal means-tested public benefit under the Personal Responsibility and 
Work Opportunity Reconciliation At;t of t996 (Pub. L. 1Q4.t 93). Federal means 
tested benefits lnctude: SSI (SUpplemerDI Security Income), TANF (Temporary 
Assistance ror Needy FamUies), food stamps, Medicaid, and State Child Health 
Insurance Programs (SCHIP). State and local means tested benefits vary by 
jurtadlctlon. 

Note: The qualifying quarters worked by a parent of, or the spouse of such alien 
during the marriage to the alien may often be credited to the allen beneficiary. 

If the fiPOilSOred immigrant is the sponsor's chifd, the legal obligation made In the 
Affidavit of SUpport is oot terminated by the child's adoption after acquiring 
permanent residence. 

If'"' sponsored Immigrant Is the sponsor's spouse, divorce wfD not tennlnate the 
legal obligation made In the Atftdavit of Support. 

Even when the support obligation has been terminated, the sponsor, or the 
sponsor's estate may still be held llable for any reimbursable amount that 
accrued before the termination of the obUgatlon. 

(p) Reimbursement Beauuts. USCIS is not directly involved in enforcing an Affidavit of 
SUpport sponsor's obligation to reimburse an agency for means tested public benefits. 
USC IS does, however. make information about the sponsor avaDable to an agency 
seeking reimbursement. Upon the reoelpt of a duty Issued subpoena, USC IS will 
provide the agency with a certified copy or a sponsor's Form 1-864. 

In addition, USCIS routinely provides the sponsor's name, address, and SOdal Security 
number to Federal, &tate, and local agencies providing means-tested benefits. This 
lnfonnation is used to determine whether a sponsoted Immigrant who iS applying for 
benefits is eligible for lhem. These queries are submitted to USCIS on Forms G-845, 
G-845S, and the G-845 Supplement 
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(q) Spon§O(s Address Change Notification. Under sec:tion 213A(d) of the Ad. the 
sponsor must notify the Secretary of Homeland Security of the sponsor's new address 
within 30 days or any change of address. The sponsor meets this obligation by 
completing and filing Form 1-865 with USC IS. USCIS Is obligated by statute to maintain 
the address and social security number of aU sponsors In an automated system. 

If a sponsor fails to satisfy this requirement, USCIS may, after notice and opportunity to 
be heard, impose on the spoll80f a c::MI J)enatty of not,,_ than $250 or more than 
$2,000, or If such failure occurs with knowledge- that the sponsored alien has received 
any means-tested public benefit& (other than benefits described in .W1 (b), 403(c)(2), or 
411(b) of the Personal ResponsibHity and Work Opportunity Reconciliation Aet of 1996) 
not tess than $2,000 or more than $5,000. 

l. 11w AFM Tnasmlttal MemOI'IUida buttOn is revised by adding anew eqny, io numerical 
order, to read: 

AD0&-20 Chap~'=r 2'J.S This memorandum replaces Chapter 20 5 
Ji.me 27. 2006 of the Adjudicatot's Reid MBtiull (AFM) 

with a revised Chapter 20.5. 

cc: USCIS Headquarten Directors 
.Bureau of Jmrnjp.ion and Customs Enfon:emeat 
Bure:w of Customs IUid 8onkr Protec:tioo 
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SERVICE CENTER DIRECTORS 
DISTRICT DJR.ECTORS 
NATIONAL BENEFITS CENTER DIRECTOR 

From: Micbael Aytes lsi 
AA:ting Diredor for Domestic Opmtions 

Date: November 23, 2003 

V.S. lltp"-t .. lb!NIIIIMI !lcctotly 
20Ma~AnftQO,NW 
\\'allli!lpln. D.('. ~36 

• 

tlS.Cltlzenshlp 
and Immigrauon 
Services 

HQOPRD70121.1.13 

RE; t;sctS po!h.:y rgsantins Fann 1:!64, AtfJdayjl ofSuppon 

This memorandum notlfacs adjudicators that USCIS has dctenniDcd, liS pmnittcd by 
Kt:tion 2.13A(f)(6XB> of the lmmignllioo and Nui01111li1y Act (AI:t), lllll1a pmoo QOIDPicting ID 

Affidavit of Support (form 1464) on bdWf of on adjustmmt of st«tus 4pplicant is onl)• requited 
to fall one Federal inco~~» tax mum, for the ta..'l: year that is most receotas of the elate the Form 
1·864 wns signed, ralber tban btlving to submit o fedmal im:ome tax mum for each of the l.hn::e 
most recenl ta.t yctm~. 1his memorandum also cl.orif&tS bow USC IS offscers are 10 ddermioe the 
sufficiency of a Form 1·864. 

Effective immediately. this policy memorandum~ all conflicting provisions in 
previous memoranda and "111 be inoorporak:d iato 8 CFR 213~ in a stplUilte rule:maki!ig. and 
section 20.S of the Adjudicator's racld Manual at a later did.:. 

2. Piehl Guidance 

A. Sulm1i511ion of Federal .income lDX rctum11 

Section 213A(f)(6XAXi) of the Ad provides lhllla sponsor must submit certif"ll:d r:opies 
oftho sponsor'slhrec most N(ctlt Fedcrul iDcomo ta.'l: n:tul"'l$. Howowr, scmon 213:\(f)(6)(B) 
oftbe Ad pm·ides the Secretary of Homeland Security with discmloo in adjustment of status 
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caws to allow a sponsor to rtte onty his or her most l'K\mt Federal income tax mum. USC IS bas 
~ed this altematiw. 

1'1v:refore, for any form 1-48S flkd on or aftn the date of this memol'llCdum. the sponsor 
shall not be m.tuired to me any F cderal income tax rttu:m for any year othtr lhan lhc tax year 
immediately ~cling lhe spollllor't> signing of the Form 1-864. For example, if the sponsor 
signed the Form 1.864 4ftcr April I 5, 200S, only lhc sponsor's 2004 Federal income tax retum 
WO\IId be RqUired. HOWC\"Cf, the sponsor may file lhc lhrcc most reccntl'dUrns if tbc llpOJ\Wt' 

believes tbaJ the lldditional n:tums wiD make it 010R likely thai the Form 1-864 will be found to 
be nuffic~ This nde shall apply 10 pclitioning !ipO'DSOI"S., 11$ well assubstiturtor joint sponsors 
signing a Form 1-864 for aa adjustment case. 

For 1111)' Form 1-48.5 filed before the date oftbis IIICIIIOI'IUldu tbe sponsor &bouJd have 
filed the three most rm:ot income tiLl returns. An oflker nta)' encoumer a ~ in whK:b the 
sponsor hu included the most recent inl:ome tu return N.not one wbotb of the nvo earlier 
ntums. Given lbc dumge of policy DUide by this rnemanmdlml. adj~ are no longer 
requited to issue a request for evidav:c {RF£) for lhe missing earlier mum(s). 

Note nlso that IRS will, without dmge, issue a taxpayer a tnmsaipt oftbc ta'lpOyer's 
itxomt tax mum if the taxpl)'cr files IRS Fotm 4S06T. For purposes oftbe aftldavit of support 
requiremems. ofl"ac:as shall acc:ept an fRS.gcftCI'4kd tnmsaipt as a true and correct "copy"' of the 
sponsor' .a tehl'n. Since the IRS itst:!lfissues the transMp1. it will not be necessary for USCIS to 
n:qllelll any missing Fonns W-2 or 1099 if the spo11.50r submihl a ll'anSCript, rather than a 
photooopy, oflhe tax rttunt. 

A USCIS officer may also doddc that a n:qucst for evidence is not necessary in a case in 
which the sponsor lilcd a pholocopy of the tax return. imlead ora transcript, but did not submit 
the FOI'mJ W-2 or 1099. A cki.'ision not to RFE for the W-2 or 1099 will be proper if the offic:« 
c~ludw that tho cvidmce of n:eord.lak£n as a whole. cstablisbcs tb.1l the information on the 
lax mum is tnac llDCI corm:t. 

B. Sutracimsy of the Form 1·864 

t:SCJS off'u:ers· shalL as a general nde, determine the suff'u.:ieftcy of a form 1·864 based 
upon whether e\idence in the me establishts that tlw sponsor bas the means to mainbin aD 

llll11Ual income Ill the applicable threshold set forth iD the Form 1·864P, Poverty OuideUnes, from 
lhe calendar year in which~ Form 1·864 w4llliled. Acoordingly. adjudicnt«<llib4ll determine 
wbetberlhe Cl.lm!l11 irtcornc listtld on Form 1·864 is &I least 125'11 (or IOfJ41o as applicable) oflbe 
governing thmbold lid forth m the PO\'efty Guidelines. Adjudicators sba1l also ddermine 
whdhcr lhc spon.wr's total iucomc (line 22 on the l004 IRS Form 1040.line ''on the 20041RS 
Form 1040A), or adjusted grosa m.:ome for those who filtd IR.S Form 1040F.Z (line 4 oflhc 
20041RS Form 1040EZ), meets dtc 1\nerty OUid.elmca lhteshold. Note. when re~ing ~ 
prior year's tax mum su:bmiltcd "itb 1M Fonn l-48.5, USCJS officers $hould judge lhc income 
infonnalion apimt lbc ))0\'crty guidelines applicable at abc time of submission. 
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If the infonnatioo on the tax return tslllbl.isbes th3t the sponsor's .::urrent income milds 
the lhrcshold set forth in the Fonn l·864P, Poverty Guidelines, the adjudicator sb:ill determine 
that the Form l..s64 is sutru:iena wilhout requesting my further evideuce. The adjudic:ltor should 
request llddiJ.ioaaJ evideru:t (i.e .. emplo)'1Dftllletter(s), pay stub(s). or other financial data) only 
if the tax return n:tleds ~beloW lbc Form 1·864P, Poverty Guideline:\ and lht record doe6 
I'IOl already contain additional c\'idence dud would establish the sponsor meets~ abc c:urrent 
incomt requirement&. The adjudicator shoUld also request additional evidence (i.t.., employment 
letter(&). pay st\lb(s). or Cllhcr fmancial data) if lh$ is ··~ ~ ( achcr lban the pa.o;:sagc 
of time) to qutslion lhe veracity of tbe iDc:ome !11a1ed on .Fonn 1·864 or the ~ 
do®nenl(s). 

If tbc officer ddciminl:$·tbat the tax mum andlar tho cVidcm:e in the fdc do not c:stablisb 
that the SJ10DS0r mccb the governing Fonn 1·864P, Po\'C:tty Gu.idcliocs lhrcshold, the .adjudicator 
shall r11qutSI CUI'f'ellt year ioc:orrwl int~ DOl additional infotmlllion from die year llw 
sponsor sisned Form 1-864. In this situ:dioo, abe sufJkieDcy of the form 1·864 is deiermin~ 
bAsed upoo the Gdditional niden!;o as it mates to thC opplic:ablo tlnsbold set fortb in lhe Form 
I-864P from a.IINill year rather than the Fonn 1·864P, Povl.'l't)' Ouiddines from the c:alaxlar year 
ill which tbo Form 1-864 was signed. 

C. No Loc;al Polisy kt!!tdins When Fom) ).864 Sh!lU be filed 

Pmiously USCIS has pmniued each local otT~ to establish itB own polic)• oo whether 
to mpaire submissiQn of Form 1-864 ottbe lime offiting for adjiiSinbenl or at ttJc.lime oftbe 
adjustment inteMcw. EtTecti\'e with the publication ot'1his mcm«andum, an appJieanlll ott now 
r.equited to Sl.lbmit Form 1-864 with their adjUlltmenl application. If lbt: case was fikd prior to 
this policy dlange Ill an office that ~ submission at the time oflbt: adjuatmcnt inlcrview. 
dae IUij\ldicator should allow lbe applianl to S\lbmit Fonn 1·864 and tho required suppor1ing 
cb:umcntillion at~ interView. 

3. Contaet lnfcmnation 

Qw.stions regarding this memorandum and USCIS policy regarding Form 1·864, 
Affidavit of Support. may be directed by email duougb appropriate supervisory dlannels to 
Jonathan Mills. USCIS Offace of Program 8lld Regulations Development 
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7. Admissibility 

The alien must be admissible (Section 212). 

a. Affidavit of Support 

Unless the alien qualifies for an exception to the requirement, an affidavit of 
support (Form 1-864 or Form I-864EZ) must by filed on behalf of any alien who 
seeks adjustment of status on the basis of: 

1) an immediate relative or family-based visa petition (Form 1-130, I-129F, or 1-
600) or 

2) an employment-based visa petition (Form 1-140) if a qualifying relative either 
filed the Form 1-140 as the employer or owns at least 5% of the equity of the 
for-profit firm that filed the 1-140. 

Specific details concerning when a Form 1-864 is required, when it'is not 
required, and what evidence must be submitted with a Form 1-864 isJound at 8 
CFR part 213a and chapter 20.5 of the Adjudicators Field Manual. 

If an affidavit of support is required, but no Form 1-864 is filed (or the Form 1-864 
that is filed does not satisfy the requirements of section 213A), then the alien is 
inadmissible under section 212(a)(4) ofthe Act. See section 212(a)(4)(C) of the 
Ar.t 
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