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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DTVISION

IASON L. NOH& receiver for
MSC Holdings USA, LLC MCS
Holdings,lnc.; and MSC GA
Holdings, LLC,

Plaintiff,

v.

CORINNA IANG, et al.,

Defendants,

CIVIL ACTION NO.
l:14-CY-2761-SCI

ORDER

This mattercomes before theCourtonavarietyof motions related to Plaintiff's

SecondMotionforDefaultJudgmentas to2SDefendants. Doc. No. [2S5].Justthree

of the Defendants have filed documents with the Court regarding this motion: Mary

Jane Bender, Thinh Trarg and Hanh Tran. For the reasons given below, plaintiff's

Motion is GRANTED as to all of the Defendants except Thinh Tran and Hanh Tran

("th" Tran Defendants"). As to the Tran Defendants, the Court reserves judgment on

the Motion for Default Judgment.

L FACTUAL ALLEGATIONS

In November 2012, the United States Securities and Exchange Commission

('SEC") filed an enforcement action against Billy Wa5me McClintock; Dianne
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Alexander; MSC Holdings USA, LLC; MSC Holdings,Inc.; and MSC GA Holdhgr,

LLC. Doc. No. [1], p. 3, '1[3. McClintock and Alexander admitted they operated a

fraudulent Ponzi-type scheme, and settled the SEC's allegations against them. Id.

pP. 3-4, n4. Plaintiff was then appointed as Receiver for the receivership

entities - MSC Holdings US& LLC; MSC Holdings, hrc.; and MSC GA Holdhgr,

LLC. See id. p.4,115.

According to the complaint, McClintock and Alexander "raised over

$15 million from over 200 investors in more than 20 states," and. promised the

investors "a retunl of at least 38 percent." Id. p.22, t1T80. In reality, the receivership

entities were insolvent from their inception and conducted no legitimate business.

Iil p. 23,nn81,83. The "interest" paymenb and "referral fees" paid by McClintock

and Alexander to certainindividuals werepaid outof investorfunds andweremade

to expand the scheme. Id p. 23, n81.. The majority of investors lost most or all of the

amounts they invested in the Ponzi scheme. Id. p. 24, ng}. However, certain

Defendants received "interest" payments in excess of the principal amount they

invested, resulting in "false profits." Id. Other Defendants were paid the "referral

fees" for helping McClintock and Alexander to "promote, continue, and expand their

illicit Ponzi scheme and for introducing new'investors' into the operation." Wp.6,

2
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'l[12; see also id. pp. 26-27,11T100-03. The "interest" and "referral fees" paid by

McClintock and Alexander to Defendants were the illicit proceeds of the Ponzi

scheme, and made in furtherance thereof.I4 pp. 23,25, flfl81-83, 91,-92.

Plaintiff sets forth the specific amount that each Defendant is alleged to have

received in "referral fees" and "false profits"-i.e. "interest" payments over and

above their principal inveshnent. I4 pp. 28-70, tifl109-416. Anached to the

Complaint is a spreadsheet that breaks down the exact amounts paid by Defendants

to the receivership entities and by the receivership entities to Defendants, and the

dates on which those payments were made. See Doc. No. [1-1]. Plaintiff asserts two

claims against Defendants: (1) a violation of Georgia's Uniform Fraudulent Transfers

Act ("UFTA"), O.C.G.A. S 18-2-70, et seq.; and (2) a claim for unjust enrichment. Doc.

No. [1], pp.70-73. nn417-3s.

il. LEGAL STANDARD

A. Default ludgment

"When a party against whom a judgment for affirmative relief is sought has

failed to plead or othentrise defend . . . the clerk must enter the party's default." Fed.

R. Civ. P. 55(a). Regardless of whether the Clerk has made an E tty of Default

against a defendant on the docket, the defendant is in default if she fails to respond
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to the complaint against her in a timely manner. See Perez v. Wells Fargo N.A.. 774

F.3d1329,1337 (11th Cn.201,4) ('[A] defendantwho fails to answer within the time

specified by the rules is in default even if that fact is not officially noted.'). A

defendant who is in default is deemed to admit the well-pleaded allegations of the

complaint and is barred from contesting them. Eagle Hosp. Physicians. LLC v. SRG

Consulting. Inc..551 F.3d 1298,1307 (11th Cir. 2009). While she may "challenge the

sufficiency of the complainf . . . [she] may notchallenge the sufficiency of the ptoof."

Id.

The Court may enter judgment against a defendant in default, without a

hearing, where damages are capable of computation from the factual record. See Fed.

R. Civ. 55(b)(2); see also Adolph Coors Co. v. Movement Against Racism and the

Klae 777 F.2d L538, 154344 (11ttr Cir. 1985) (holding a court may award damages

for default judgment without a hearing if "the amount claimed is a liquidated sum

or one capable of mathematical calculation" and "the record adequately reflects the

basis for award . . . by detailed affidavits establishing the necessary facts.")

III. ANALYSIS

While the Defendants who have defaulted admit the allegations of the

Complaint, the Court must still determine whether the well-pleaded allegations of
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the Complaint state a claim on which relief may be granted before entering a default

judgment against Defendants. See Eagle Hosp. Physicians. 561 F.3d at1307 . Plaintiff's

complaint does indeed properly state a claim for a violation of Georgia's UFTA.

Under that stafute, a "transfer made . . .by a debtor is voidable as to a creditor" if the

transfer was made with the "actual intent to hinder, delay, or defraud any creditor."

O.C.G.A. S 18-2-74(aXt). The transfer is also voidable if it was made "[w]ithout

receiving a reasonably equivalentvalue in exchange" and the debtor "[i]ntended to

incur, or believed or reasonably should have believed that he or she would incur,

debts beyond his or her ability to pay." Id. S 18-2-7a@)Q)@). In determining whether

the debtor had an actual intent to defraud, the statute lists 1,1 factors that may be

considered, including whether the "debtor was insolvent or became insolvent shortly

after the transfer" and whether the debtor received consideration "reasonably

equivalent to the value of the asset transferred." Id. S 18-2-74(b).

Numerous circuits applying the UFTAs of other states have applied a so-called

"Ponzi-scheme presumption." Under this presumptiory proof that a transfer was

made by an entity to perpetrate a Ponzi scheme is sufficient to establish that the

transfer was made with actual intent to defraud creditors. See Donell v. Kowell. 533

F.3d762,770 (9th Ctu.2008) (applying California's UFTA); S.E.C. v. Res. Dev. Infll,
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LLg, 487 F.3d 295, 30'1. (sth Cir.2007) (applyi.g Texas's UFTA); Warfield v. Byron.

436F.3d 551, 558-59 (sth Cir.2006) (applying Washington's UFTA); see also Wing v.

Dockstader.482 Fed. App'* 36'1.,363 (10th Cr.2012) (applying Utah's UFTA). The

Eleventh Circuithas also applied this "Ponzi-scheme presumption" in the context of

Florida's nearly identical UFTA and in applying the Bankruptcy Code's fraudulent

transfer provisions. See Wiand v. Lee. 753 F.3d 1194, 1201,-02 (11th Ct. 2014)

(applying Florida's UFTA); Perkins v. Haines. 661 F.3d 623, 626 (11th Cir.2011)

(applying 11 U.S.C. SS 544(b) and 548(a)).

As the Eleventh Circuit explained in Wiand. " A Ponzi scheme uses the

principal inveshnents of newer investors, who are promised large returns, to pay

older investors what appear to be high retums, but which are in reality a return of

their own principal or that of other investors." Wiand, 753F.3d at1201.. "Since Ponzi

schemes do not generate profits sufficient to provide their promised returns, but

rather use investor money to pay refurns, they are insolvent and become more

insolvent with each investor payment." As alleged in the complaint, McClintock and

Alexander admitted they operated a fraudulent Po nzi-typescheme in their operation

of the receivership entities. Doc. No. [1], pp.3-4, ![4. Indeed, the allegations of the

complaint specifically lay out how the scheme worked. McClintock and Alexander
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raised millions of dollars from over 200 investors, promising them "a retunl of at

least 38 percent." Id. p. 22,fl80. In reality, McClintock and Alexander used the

investor funds not to conduct legitimate business, but to pay the "interest" and

"referralfees" to perpetrate the scheme. Id. p. 23, n8/.,.

Because the monies paid to Defendants were in furtherance of the Pozi

scheme, there is a presumption that the transfer was made with actual intent to

defraud the creditors-i.e. the other investors---of the receivership entities. See

Wiand. 753 F.3d at 1201-02. These transactions would thus be voidable under

Georgia's UFTA. See O.C.G.A. S 18-2-7a@)$). Even setting aside the presumption of

actual fraud, the allegations in the complaint also show indicia of fraud based on the

listed statutory factors. See O.C.G.A. S 18-2-74@)Gisting factors such as whether the

"debtor was insolvent or became insolvent shortly after the transfer" andwhether

the debtor received consideration "reasonably equivalent to the value of the asset

transferred"). Moreover, because the payments were made at a time when the

receivership entities were insolvent, and were not made for valuable consideratiory

they are voidable for those reasons alone. See id. S 18-2-74(a)(Z)@). Thus, the

well-pleaded allegations of the Complaint state a claim for voiding the transfers

made to Defendants because they violated Georgia's UFTA.
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In the altemative, Plaintiff's well-pleaded allegations also state a claim for

unjust enrichment. Under Georgia law, " unjust enrichment is basically an equitable

doctrine" based on the principle "that the benefitted party equitably ought to either

return or compensate for the conferred benefits." Hollifield v. Monte Vista Biblical

Gardens. Lrc.. 25'1,Ga. App. 124,130,553 S.E.2d662,669 (2001). In this case, most

investors lost virtually all of the money they invested as a result of the Ponzi scheme.

Doc. No. [1], p. 24, n90. However, the Defendants in this case are alleged to have

received "interest" payments in excess of the principal amount they invested and to

have been paid "ref.ercalfees" for introducing the new "investors" who lost most or

all of their money. td p. 6,112; see also id. pp.26-27, tlt|100-03. The monies paid to

Defendants above and beyond the amount they actually "invested" were the

ill-gotten gains of a Ponzi scheme, plain and simple. hr equity, they should not be

allowed to keep the benefits conferred on them when the vast majority of investors

lost most or all of their money. See Hollifield. 25'I.. Ga. App. at 130.

Because Plaintiff's Complaint states claims for which relief may be granted,

judgment should be entered against those Defendants in default unless they can

show otherwise. See Eagle Hosp. Physicians. 561 F.3d at1307. Of the 28 Defendants

against whom default judgment is sought, only three responded in any way to the
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motion. Defendant Bender filed a response arguing that default judgment should not

be entered against her because: (1) she "is not in default" because she "has been

timely in filing responsive pleadings," and (2) "the sums are not able to be made

certain by computation, nor are they correct." Doc. No. 12931, p. 2, n3.The Tran

Defendants, acting pro se, filed a document that has been construed as a Motion for

an Extension of Time to Respond to the Second Motion for Default Judgment. Doc.

No. [294].

The record flatly contradicts Defendant Bender's first contention-that she

"has been timely or has gotten permission from the [C]ourt for extensions of time."

See Doc. No. [293] , p.1. When Defendant Bender requested an extension of time in

which to file her answer, the Court did indeed grant her an extension until

November27,201'4. Doc. No. [17]. However, November27,20'l.4came and went, and

Defendant Bender had neither filed an answer nor requested another extension of

time. Instead, due to some unknown difficulty, Defendant Bender's counsel was not

admitted pro hnc uice :urrtrtl January 5,2015. See Doc. No. [252] , p.2.It was not until

February 12,2015, after Plaintiff had filed a Motion for ClerKs Entry of Default, that

Defendant Bender requested another extension of time to file an answer. See Doc.

No. [176]; see also Doc. No. 11721. This Court denied that request for an extension of
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time, holding, "Defendant Bender and her counsel have hardly demonstrated the

'good cause' required under Federal Rule 6(b) to receive an extension of time to file

a response to Plaintiff s complaint." See Doc. No. [252] , pp.5-6.

Despite the fact that her €rnswer was due on Novemb er 27, 20'1,4, and the Court

did not grant her an extension of time, Defendant Bender filed an answer on

February 24,2015.SeeDoc. No. [215]. Thus,itispatentlyfalsethatDefendantBender

"has been timely or has gotten permission from the [C]ourt for extensions of time."

See Doc. No. [293],p.1. Her complaintwas nearly three months late, and the Court

deniedherrequestfor anextension of time, whichwas nearly as untimelyand "set[ ]

forth no argument regarding excusable neglect." See Doc. No. 12151; Doc. No. 12521,

p. 5. IAIhile the Clerk did not officially enter default against Defendant Bender, as

requested by Plaintiff, she is nevertheless in default. See Doc. No. [172]; see also

W774F.3d at1337.

Defendant Bendey's other argument is no more availing. She flatly "asserts that

the dates and amounts [of damages] provided are incorrect" and "that the sums she

received were not'referral fees' but instead payments as [slc] her role as a mana ger."

Doc. No. 12931, p.2, n2. However, because she is in default, she is deemed to admit

the well-pleaded allegations of the complaint and is barred from contesting them.

10

Case 1:14-cv-02761-SCJ   Document 336   Filed 06/03/16   Page 10 of 14



AO72A
(Rev.8/82)

Eagle Hosp. Physicians.56l F.3d at1307 (11th Cir. 2009). IA/hile she may "challenge

the sufficiency of the complaint, . . . [she] may not challenge the sufficiency of the

proof." Id. Defendant Bender offers no argument that the factual allegations of the

complaint, when accepted as true, fail to state a claim. See Doc. No. [293]. Instead,

shemerelyattempts to argue thatthe sunu described inthecomplaintareinaccurate,

and that the monies she received did not constifute illicit "referralfees," as alleged

in the complaint. See id. p.2, n2. Yet, she cannot dispute the sufficiency of the proof

of such factual allegations because she has forfeited her opportunity to do so by

being in default. Eagle Hosp. Phvsicians. 561 F.3d at1307. Thus, default judgment

against Defendant Bender in the amount listed in the complaint and the affidavit in

support of the Second Motion for DefaultJudgment is proper.

As to the Tran Defendants, their Motion for an Extension of Time to Respond

(Doc. No. [29a]) is due to be granted. Plaintiff responded to the motion, and does not

object to the extent that the Tran Defendants are merely requesting an extension of

time in which to respond to the Motion for DefaultJudgment. Thus, the Court will

give the Tran Defendants L0 days from the date of this ord.er in which to file their

response to the Motion for Default Judgment. Because default has been entered

against the Tran Defendants, they must demonstrate "good cause" in order for the

1l_
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Court to set aside the Entry of Default. See Fed. R. Civ. P. 55(c). In their response, the

Tran Defendants should take care to address the issue of why they failed to move to

set aside the Entry of Default for over nine months after it was entered against them.

IV. CONCLUSION

Accordingly, the Clerk is DIRECTED to make an Entry of Default as to

Defendant Bender. Defendant Bender's Motion to Amend her Answer (Doc.

No. [282]) and her Motion to Join the Modified Scheduling Order (Doc. No. [283]) are

DENIED as moot. The affidavit filed by Plaintiff in support of the Second Motion for

DefaultJudgment adequately establishes the necessary facts, as laid out above, and

the amounts owed by each Defendant, as also detailed in the complaint. See Doc.

No. [285-1]; see also Doc. No. [1]; Doc. No. [1-1]. Because the amount owed by each

Defendant is readily calculable from the factual record, the Court need not hold a

hearing as to damages. See Fed. R. Civ. 55(b)(2); see also Adolph Coors. 777 F.2d at

154344. Thus, Plaintiff's Second Motion for Default |udgment (Doc. No. [2S5]) is

GRANTED as to all of the Defendants listed therein, except for Defendants Thinh

Tran and Hanh Tran, and DefaultJudgment is to be entered in the amount detailed

in the affidavit. Specifically, the judgment amounts are as follows:

. against Defendant Melissa Thompson in the amount of 912,323;

1,2

Case 1:14-cv-02761-SCJ   Document 336   Filed 06/03/16   Page 12 of 14



AO72A
(Rev.8/82)

against Defendant Lynnette Allen in the amount of $2,500;

against Defendant foe Harper in the amount of $65,845;

against Defendant fennifer Murphy in the amount of $7,500;

against Defendant James Brett Alexander in the amount of $74,003;

against Defendant Tommy Martinez in the amount of $100,527;

against Defendant Rose Morandini in the amount of 9187,233;

against Defendants Zane and Betty Wells in the amount of $231,217;

against Defendants Jeff and Gail Brodsky in the amount of 97,876;

against Defendants Quang Dinh and Thanh Ha in the amount of

$10,000;

against Defendants Myhoa Ly and Binh Pham in the amount of 930,898;

against Defendants Dub and Regenia Walters in the amount of 92,500;

against Defendant Mei Ling Iang in the amount of 630,547;

against Defendant Patrick Duncan in the amount of $18,091;

against Defendant Barbara Robbins in the amount of 926,598;

against Defendant Howard Daniel in the amount of $88,959;

against Defendant Elaine Prewitt in the amount of 9103,158;

13
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. against Defendant Daphne Swilling in the amount of $4,665;

. against Defendant Tangie King in the amount of $133,185;

. against Defendant Christine P"oy in the amount of $84,094; and

. against Defendant Mary Iane Bender in the amount of $206,17'1,.

The Court reserves judgment on the Motion for Default Judgment as to

Defendants Thinh Tran and Hanh Tran. Their Motion for an Extension of Time to

Respond (Doc. No. [294]) is GRANTED to the extent that they request an extension

of time in which to respond to the Second Motion for DefaultJudgment. Defendants

Thinh Tran and Hanh Tran will have ten days from the date of this order in which

to file their response to Plaintiffs motion.

IT IS SO ORDERED, thiS day of June, 201

C

UNITED STATES DISTRICT JUDGE

1,4
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