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The role of enforcement 

 Link to earlier stages of the regulatory process: 
 Objectives and rules 

 Supervision/monitoring 

 Prudential supervision 
 Focus on ex ante supervision 

 But, consider bail-in and resolution as emerging forms of 
ex post enforcement 

 Conduct regulation 
 More focus on ex post enforcement 

 Overlap between: 

 Public and private enforcement 

 Regulatory rules and private law   

 



Enforcement strategy -overview 

 How much enforcement is required? 

 Considerations 

 Regulatory objectives, style and priorities 

 Regulatory discretion (wide)  

 Firms’ compliance strategies (levels of 
voluntary compliance) 

 Frequency vs. severity of sanctions 
(deterrence) 

 Enforcement as a dynamic element of the 
entire regulatory process 

  



Enforcement strategy – the 

enforcement dilemma (Scholz 1984)   
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COMPLIANCE  
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Cooperation  Deterrence 

Comply Voluntary 

compliance 

Harassment 

Evade Opportunism Legalistic battles 



Enforcement strategy - 
implementation 

 Intensity  

 Responsibility 

 Criminalisation 

 Level of sanctions  

 Private vs. public 

 

   



Enforcement intensity: overview  

 Apply a “tit for tat” strategy?  

 Differentiate “good” and “bad” firms? 

 Visibility of contraventions (poor) 

 Frequency of interaction (variable) 

 Relationship of compliance with risk profile 

of business (limited) 

 Alternatively, apply the regulatory pyramid 
approach to all firms (i.e. progress from 

persuasion to criminal penalty/licence 
revocation)  





Responsibility: overview 

 Models 

 Individual  

 Collective (e.g. board of directors) 

 Entity 

 Considerations 

 Moral agency and accountability 

 Benefits vs. costs of contraventions 

 Incentives and deterrence 

 “Constructive ambiguity” of joint action vs. firm and 
individual  

 “Chilling” effect of individual responsibility on risk-
taking 

 

 

 

 

 

 





Sanctions (1) - Criminalisation 

 Rules 
 Deterrence focus 

 Public opprobrium (not just a technicality)  

 Crisis-linked criminalisation: 

 Reckless bank management (UK) 

 Index manipulation (UK) 

 Dodd-Frank new and extended criminal offences (20+) 

 Enforcement strategy 
 Often a choice between criminal and 

civil/administrative routes…. 

 … but relatively few criminal prosecutions   

 



Sanctions (2) - Level 

 Objectives 
 Disgorgement (esp. SEC) 

 Discipline  

 Deterrence 

 Reputational effects of sanctions 
 Firms: greater than sanctions when trading partners 

suffer 

 Individuals: sanctions may overlap (e.g. prohibitions) 

 Settlements and discounts 

 US-style “neither admit nor deny” 

 UK-style discounts for early settlement 





Private enforcement: overview 

 Rationale: supplement or substitute public 
enforcement 

 Benefits are contested: 

 Prominent in US via class actions 

 Restricted in UK to private investors 

 Informal public enforcement also a factor in the UK 

 Private enforcement overlaps with shareholders 
rights in corporate law (e.g. risk control and 
directors’ duties)  







Conclusions  

 Penalties up much more than cases: implications for rational 
calculators. 

 SEC shows more inclination for action against individuals than 
FCA – but criminal action vs. individuals is limited in both 
systems. 

 Private enforcement has played a greater role in financial-crisis 
related enforcement than public enforcement. 

 Severity: cumulative US enforcement over 2007-13 (US$84bn) 
is equivalent to 5% of US bank equity at end 2012. Much less 
for the UK.  

 A manageable cost…  

 BUT, enforcement costs must be added to compliance costs to 

express the true cost of regulation…. 

 AND new regulatory capital requirements may also be read as 
a cost of the crisis.     
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