%4065

INTHEUNITED STATES COURT OF APPEALS
FORTHEFIFTH CIRCUIT

INREASBESTOSLITIGATION

ESTEBAN YANEZ ORTIZ, EDEE COCHRAN,
LESTERE. TAYLOR, JOHN ALLGOOD AND HENRY EVERS

reneos - Appelars

GERALDAHEARN, etal.,

Aekees

OnApped fom the Uried Sees DEid Cout

fr te E=en Daidt

d Teas Tyer Dvan

REPLY BRIEF OF ORTIZ APPELLANTS

FREDERICK M. BARON
TexasBarNo.01797000
BRENT M. ROSENTHAL
TexasBarN0.17281075
STEVE BAUGHMAN
TexasBarNo.00783615

BARON & BUDD

A PROFESSIONAL CORPORATION
The Centum, Suie 1100
31020akLawnAvenue

Dabs, Teas 75219

149 521-3B

@4 3018 (Teeoy)

SIDNEY POWELL
TexasBarN0.16209700
S.ANN SAUCER
Lousena Bar No. 21368

POWELL & ASSOCIATES
1920AbramsParkway,#369
Dales, TX 75214

14 653393

@4 319Xe (Tebops)



ATTORNEYS FOR ORTIZ APPELLANTS
TABLE OF CONTENTS

TABLE OF CONTENTS i

TABLE OF AUTHORITIES i

INTRODUCTION 1

|

THEDISTRICT COURT LACKED JURISDICTION TO APPROVE THE
SETTLEMENT, BECAUSE THE COMPLAINT ALLEGED ONLY A
FEIGNED DISPUTE AND DID NOT PRESENT THE COURTWITHA

“CASE"OR“CONTROVERSY”ASREQUIREDBY ARTICLEIILI. 6
THE CLASS DOES NOT SATISFY THE REQUIREMENTS OF FEDERAL
RULE OF CIVILPROCEDURE 23(a). 15
A The Cesss  “‘Commoninered’ n ResoMg the Cowrage Dspue
Betveen Fodboad adbk sues Dd Na Sady e Rie 239
Prerequidies d Commodly ad Typcaly. 15

B Cess  Repesenaives Coud Not Adequedy Repeset Abset Cess
Members Wih Respedt 0 Unped Fure  Claims, 20

C Coss Consgds Dwoed Lodies  Redeed Theminedeguele Repesen
e dte s 2

1 Cbss aussks bdes wee dvied byt dnuaneos
diss © A ds adb dss mentes 2
2 hadss ats e did cuss bds 2
3 The ek domt sy e meas 5

DUE PROCESS, THERULES ENABLING ACT,AND RULE 23 ALL FOR-
BID MANDATORY CLASS TREATMENT OF THE INDIVIDUALIZED
CLAIMS FOR DAMAGES ALLEGED HERE. 27

A Under Sus Rie 23p1)B MayNat CorsiiLiorely BeAxed ©
IohoLeizd Cams fIr IhPersonam  Damages. 27

B itk Dabin o Fodoads  Asss Fdowg aTd o te
Chis Meged Hee Wod Vise  te Rues Erndbig Ad il



C Neher  Rie 2300)B) Nor ks Heoicd Anecetens Pent Made:
oy Gss Gafen d IhPersonam CaArs

CONCLUSION D

CERTIFICATE OF SERVICE 4
TABLE OF AUTHORITIES

Casss

Ackerman v Kassar

No. 91-56521,

1993 WL326453 (9th Cr.  Aug. 26, 1993

Adm e ks Co v Huah
30 US. 227 (1937)

Ay s Co v Bard Maie o |
87 Fd 20 Gh O 1989

ASARCOV.Kadish
490 US. 605 (1989)

Aer v. Kemper,
BFA 11 Q)
@t il , 284 US. 639 (193))

Barngat v. Keene Bl Podus Coap.
666 A2d 238 (Pa 199%)

Cao v Yamsak,
442 US. 632 (19M9)

Cake v. Bown,
24 Ad 514 (NJ. Super. 1968)

Comedd Tacbs e s Co v Seas,
484 SwW2d 577 (Tex. 1972

Qond v. Besm,
286 US. 22 (193

Day haome Ad e v Fox,



464 US. 523 (1984)

Dddason v, Bunham,
197 Fd 973 (& ),
at |, 3 US 85 (192

Due Poner Co vv. Cadma EBwM. Sudy Gap e,
438 US. 0 (1978

Bsen v MCAc
DFEA 64 h )
@t gaed , 115 SQA 25/6 (19%)

Famas maing Dih &Resovar (o v. Kae,
86 F2d 29 (10h G 1983

Gadher v. Newdersey
39 US. 565 (1947)

Geogre v. AmemPoss, e
157 FRD. 246 E D. Pa 1999,

apeapending  , No. 94195 @ Q)

Gakss v Tlaebs s Qo
109 Misc2d 816, 440 NYS2d 976 (NY. Sup. &t 1981)

QEd v NbE Sr Qo
196 NY. 452 (1909)

tatbd B s CGav bs,
237 US. 662 (1915

Haoen v & Aodhem NA
No. 9520924

h e AH Robs Co,
80 Fd 70 ¢h Q)
@t el , 48 US. 99 (1989

h e Aget Oae Pd L&D Lg (W)

96 Fd 145 @ G 199
at el , 14S G 15 (199

h e At Oare Pud Ll Lig



100 FRD. 718 EDNY. 1983

h e Apet Oare Pud e Lig
88 F 216 @ Ci),
at el |, 484 US 9% (1987)

heBd s Akg LD
607 Fd 167 Gh G 19/
at el , 42 US 906 (198])

h e Coupgd Coe AlmE LD
643 F2d 1% Gh G 1981

h re Dexd Bunhan Lambet Goyp, Ic
9B F2d 26 @ G 199,
@t dermsed |, 113S G 100 (199

h re Foeboad Cop
8B Fd 76 6Gh G. 190

h e Gaed Maos Cap Byge hedaype Lo
M FEd 1106 (h Q)
@t el , 44 US 870 (1979

h e Gged Miaos Cap Pdap Tuk ARE Tak Pad Labh Lig

BSFEd 78 & G
at el , 116 S G 8 (19%

h e Mene
WFH 721 (d O 199),
modied o eheaig , 998 F 7 (1999

h e Menke |
OWFd 7@ G. 199

h e Soe GIBeax hpat Lg (MO,
Mesr Fe CVRPI10008 (\ND. Aa Sept 10, 19%9)

he Soe GJBed hpat Puk L Lig
No. CV92-P-10000-S,
1994 WL578353 (ND. Aa Sept 1, 1999)

Jdam v, JarshMave Saks Gop
OFd 1314 Gh O 1985 n ba),
at el , 478 US. 102 (1989)

14 0

1619

14



Kachen v. Lay,
33X US 323 (1959

KeeeCop v Fod
A4Fd 726 @ G 199

Los Agees v Lo,
461 US. 5 (1983

Mford Dagss Cop v Uied Sees DHit
523 Fd 1083 Gh G 1975,
@ drEd , 45 US 911 (1979)

Mooe v. ChabiieMeddenbey Bd o Hic ,

AR US. 47 (1971)

Mdare v. Catd Haoer Bak & T Co ,

39 US. 306 (1950)

Cant &or te Card D

Naod Spe Sus e v NewYok Mecatke  Bah

60 Fd 9@d O 198

Noth Am Accelance Cop. v. Ardl Gaben & Gegay

58 FA 62 Gh Q)
@ drEd , 44 US 956 (1979

Perslan  Ash & Reacd Qiden v Pershan

3 F. Sup. 270 ED. Pa 1979

s Racam Qo v Sis
472 US. 797 (1985)

PHps v Giap Rl &P Ry,
BAF 95 @ O 199
@t dmsed , 22 US TR (1929

Snh v Snwomsedt
57 US. 283 (1853

Sae FamAe &Cas Co v Tadwe |
36 US. 523 (19%67)

Syprare Coud o the Rod Acaum v. Geen,

7,813 14 3

o C&

21-9



237 US. 531 (1915) 5

St &Co v Lhed Saes

26 US. 311 (1928 »
Ukd Saes v bmm,

39 US. 32 (1) 8 9
Weemsv.McCloud

619 Fd 1081 Gh Cr. 1990 3}

Widham v. Amercan Bads, I
56 F2d P @h G 1977),

at el |, 4% US 968 (1979 2
Oher Autorles

11 USC. § 306@) 3
11 USC. §540 &0 3
28 USC. § 1404

Feo R Cv.P 150 7

FEp. R Cv.PR 23003
HerbertB.Newberg&AlbaConte, N EwBERG NCLAssAcTions d ed 1999 19 A

Chales A Wigt, Atu R Mier &Edwad H. Cooper,

FEDERALPRACTICEANDPROCEDURKIS3) 10

JnCCle XY Gas Was The Dbenma o te Mass Tot Gass Adon
BC oLum L ReV.1343(1995) 2 14 16 17

Paica  Commins, hevew  Fheoad OnAglan Tid

agde n LEXS Nes Lbay ‘cuws’ He 3
Jamess A Hedeson, ¥, Comet Sdabemet (bBs Ados adte Lnks o Addan
8C orNELLL ReV.1014(1980) 16 17

Rdad L Maos, They Cait DoThat CanThey? Tot Reom Ve Rue 23,
8C orNELLL Rev. 858 (1995) 1 416 A B



Jn A Sam, MassTas adte Reoc o OG5
8C orNELLL Rev. 990 (1995) 1 3B

INTRODUCTION

Teshy pass &t td t5 posdg ndes awode ds an ada
skt e edes oy comosses lRpdy te muae owae o aot dden
dat Adhs tey pobim te dss adn  ad acompanyig selemet ae sppoed by
a'‘bggadg  heord ol cosdyg o ‘hudes o yeas o aledes n
AdbAmetan  juisaucenod]’ St Pat b, 5, 7) Buts gin 5 dagguos boh
Nk deopfn dtergt addd o ts poedy adn b kN d pesdat
Ts Bt asd manmuae i ad aste bt cout & adeoneded
becase o te oy o ts poeedg ‘F ETES D besen weher Rk 23w
fey bedemmed O bebde eouh o evhae sth ace®” REBI  hked o d
te denps © menp te mehos fr compersdig Vdits o messols pooceedigs suh
& Aheam ad Geage v AmdemPad, e ‘rpesat ‘te modt edd  ad cooesH
d d arh eong] Jm A SEm, MassTos adite Reoc o Qs , 8C ORNELL
L Rev. 90, 990 (199 (heeidler ‘S, Reac o G )2

hwh weatesty ks dam baee toth t5 adn b5 wiht
pecat  F t5 Cout doosss © et rewbw by yhddg ts sdbret ot vons
ulonale enough 0 be hamed enmasse w bty e acdiod gt b a
mengd qpouy © kehead D apy tH a D EEesaEmn byte e o te
doe T e &t smmes W sng gente dos o Bhd cutoss D vabe
piee ageames pogedey  mdig te ke s O usgedy  pepk who
wee ncgebe o gy e cosat adwowl mt eenbkeiued for yeas D ane®
Amagte mayedd imoeos deadeiay te iy pass et D eHEe te

& o fed aus ae te fbaig
.  Ndg ds aus o te eesHe e
te ¢ive drpl n te ambt oenf St mggﬁé red! £ mgt%@e

. The ddedat ad b haues ] heﬂariB cousd  wih  whom
ggﬂv\ahregm adss ‘saat ad ie0esed toe causd e a

. The dams dgpd n te ot hae mamedn wh te add sk



The corstlan edtaded fon te panif s neun for te et wesmd
te ez d te damdans bui reeed te e o npe e  pasod
s o wih mooout cod asxaed  psddn

. Mos dpoeEH fe vits b ta s D ae Fodoad besed na

sehmt\kahﬂj negoeed by cusd bdoe dss  rpesiEles wee een deried
my(ﬂammmrmesaﬁfs vxkordaaeedfepasrﬂw@rsddmt
menbes, ald mt hae gl toe s wossEl REe 23

. Beraue dbss oousd ameded © e deradir ‘ol pead ad foicaed a
imed fd mnogou  dess  dmat ad ukoan dsss membeshae ooty ©
edre temdes fom adss adn ey ol dms

. Cess membas ds o e pasod  npes dug\rudsgadnfe

mert
ny

ooy, ae reesd a afime whendesss members can make no meaningl
V\hsharhesemm B hta b nees

. aoMoad e ddid alnbhd(bssnmbasbam
st onte e &t mgt oe day become ndvent, Hreboad B
doned D Wk avywh d db mMiatare a5 Md adb st te &K o an

sttt b te 4

. The ‘“satiemert Wes o e dmais cousd  who hed
aridg byelies D pesat damas  ad wowee ssddg e te sameimied

Tesdly pss @bood te peee tet t5 posdy e beess &
wH fr te Bbhbd acus han te sy s ale Awran wh Ruddly
dmg ted Ahean doess mt ede te mdd  pesod iy ds o dss mambes
apet Fodoad (g , A Pt b, Bn B bd te sty ks by
pobm te ‘te God Sdkmet  doss o resove  how much money indvidlal damarnis
w eee ta 5 somehig tet wald beddemired onan iddd  bess n te fue
under the Trust Disrbuion Process. ..." Id & B atkd h o wads ‘te
sbmatr  des it ese hovmuhididd dimas Wl el & goose il
be deemined uder e sbmat ’ Bits @ ule Rudd Bt dnt te by d
ey Fodoads  muene dpe whith B podkss te heues ‘ol pee”
Aoch te sy palss wald gpaely mowlke D enve te dss anpat D Bk
aneqie  ddbuim d rmuae posals °te pedy addy s oA in
personam dameges agandt Foeboad I adetosiebd ‘Tues’ adte Gdd SE
matke  EEes 4 pesat adiue  asesosend pesod nuy dvs o dess
membes gt Foeoad n addin © &g te poodue howh whth toe dains  ae
D be bieed Te@gn e d Ahean B D edgeh  te ddd b o &s



menbes© se Fosoad  tedy gy Fosboad te ‘od peae @ ooes  Ohewneg
te Ruddee doe 5 enth 0 aad te Hs o aCoeae Coebss

Asfr /e sen sogte te Gdd Sabret B ‘ye® 0 te Tiked Agee-
met becase te God aos sored te ass eet D gAY aes D te aus  te
dows o iy pales 5 Sgg D te wog banh o goemmet F Coges weed D
eoorigue te e Ameien ssem for conpasdiy ot vds ten petes © aod
b ¢ Seeh e Aoeoad Cap , 8B F2d 706, 712 Gh G 1990) (@gumes for dag
g te ot ssem ‘ae anpdg  hit tey ae kel addessd D te e
bandtes) Bu Bfbd cus @t pogedey dee  te sisale S Bw b
o asat dss marbeshy maddig tet tey acgt te Bns o a‘slemat’ D whth
tey dd @ adood nt ge dede st 7 F te Tibed B noeeqasee D te
s tente Gdd t B o¥ beae eemy te crdliod ot b aes dy n aut
aes b owmass Ths te pdy agumes mecebyte sy paes  ad te ddit
aut h ebdg te Gdd aoe te Tiked dod kedeed D s adbkd B
e bodes woa kst agely hae te poner D sudile B adnEeEle aompensan
desfr te Ut D e n aut

TheGod Sakbmet  hee eddes te Udn adatoly o ekd ous ad
esps te gt Diddd depoess Testy pes = O td te &k d
Foeboad beg b mwuae oweae dmackd ted dss marbes idvdd pasord
iy dms beeed hooh a‘tnay  addan” Buts poes te ey e
red nte dss anpbit sf  te toe mdd uy  dims wee it meckagand
ay omona imed  ud (suane o drewseHey wee ased agad Fodboad  a
nonberkupt compary. The oy ‘nieret’ commontb d dass menbeswesh aodg  a
bss o Foeoads imsuae oeae F dss membeshed gt oy © ede e
nees, patgs byimeveig i te Comee Caen G e aut  ten ter
dims wold indeed hae requed  ‘tnay  adudcaion” 8

Butet wesmt te €f sogt nts Bkd i nrcold t heae been Tre
mee fd et dess mambaes wee neesed n te adoome o Hoeboads oear dyue
dd mt aese  ajsiEke fhd aioesy baven te dss adFogoad Bu eend
toe divs ape te leues @ e beenaddaed  byte ds o poeH et



vins adhedbenidod n te aonpat,  such dairs cold nat sypot t5 slemet
whh eeses te mdd  dmagpsdns o te s aae Foeboad

Nehr depoes mr RE Zpans te iy paiss D e te oanpiee
compensaion sysem yoon absert dess members, and the ks imposed by Foreboard's
muae owae ligon domt dage te bw.  Cbss membas must be donved © ee-
aduil Foeoad addy beoomesa‘tomonind’ byfig o bakuy o b Uuc
ol eqieaten uldy et f Rudds dmed  Suhmeaigd aid  egies e
dss memteshee kedoded anudeed 1t D edde temsles fom te dss F oad
wentey dedp aphyagd Uy asaret oty epmue D abes  h degavyg
dmsat dss marmbesd tb b it o aaess D te cus  te Gdd Sdbmet B
cerkdy ud;, h atn D bag reely B

Boh beae t5 bt pawes  te isliod aloy o fdhd cus ad
dees o deous  te aosliod adsse bBvigs o amat dss marbes ts
Cut mg e te et o te &t aut

L THE DISTRICT COURT LACKED JURISDICTION TO APPROVE THE
SETTLEMENT, BECAUSE THE COMPLAINT ALLEGED ONLY AFEIGNED DIS-
PUTE AND DID NOT PRESENT THE COURT WITHA“CASE" OR“CONTRO-
VERSY"AS REQUIRED BY ARTICLEIII.

Tre dHit aut cd Be awadr gpoig te dss adn sbrat h B @&
ay I te cut hed st el juickn og te possiy B asfamed by te
peedgs  ad n paik; byte dss adn oot Ok by 135 Yo te ds
anthit dd Mt pogay nde te dat aus sipd e uddn becaee te
s t asmed wee Bged adtecoe dd it pesat te ot wh a'tesd o ‘ton
toesy’ ©dak Teds hddeady beensld & te e o b ad noe npo-
al, te wee agsely peedd  °heae e te ds b nor s
ausd el redkd D e tenf te poosed skt ©H  houoh

Tessly pess aiEd te te ds adn anpat te tey bogt O te
oHt aout onSgemby 9 19B pesred et cot wh apEE anoesy. Bu te
pues ded byte sy pales  gpear roaree o te dss compEl, whith meely



deops  cademaey  pesod Uy  dns e Foetoad . Ikl te sty mEs
bef ces mdsn ad dte dars addy amed n te ampat heed e
dy s aebed bpot bdpes ae ten toe dpd h te ds ot N
deping D yyy te egEe aioesyy (seeSE Pat by B noeten B
yeas te hues Fodoad adis adeds dmas  hedben n ederdy dap aoldt
wh echde) id (hee hsbeenmdhigp Byed o cdee dot te rgos  te
bogt te pates © cuf’ @Qong FOFT 1 ermpess added) /d. i (Cotets
aein  ted Fodmads  agmet skmes  viEed te iuae owar  ad
Fogoads agmets te Coied hedmoigt © mdesuch adam  dealy  posed ey
ed adabbEH — aioess) id @ Bte ey nts e d mt camen
ndvolel dirs  bu sead oemed wheher, ‘st te ime Cbss membesdd dedp
ashesiosiebied heses tee wold beaswucee fom whth tey cold emower  dameges),
id & Bte @e old hae ben caiied for Igen puposss  becase ‘te Cess aom
t ood hae eded adim ... t& Fogoad wesedd D owae fon te har
es' mpess  adted) 0

Teshly paes e e te ecbe o tee etawns s doned
te it cut D eace kN D gpoe te Gid SEmat Ny aooetes
te essed  pot mackn te Oz gpés qeig bf  te s r daregssh te
s anybit wee Bged addd mt pgey nde te et auts sipd  meEE
jusddn Teshy pas e dy ta te ‘epoueal s fr daregess
assed by named phiniis Arean, Dars  ad Jegpwhith  wee te aly dars or e
mecen te conpatwee eliey  peeds wee e eckd D be pesad apd
Fodboad adwee dagpd nmedy for te pupse o nodg te it melEr  juiddon
dte ot otet t cod gpoe te Gdd Sdbmat But peedd fBged s ae
nt ‘tees’ O ‘trioess’ whih tememig d Ak L Uned Saes v Johmem,
A9US 3» MU (193 Gdyg o jusddn becae e dd Mt e  “ honestand
ald abepEc  a\in o OE  (@Nn ovEed  enpes atk)) Keee Gop v
Fadli, 4Fd 76, 7312 @ Q. 199 (dg o ‘tesd o ‘cooesy’ because
menbdues et fr dehany  gmet e @ wesmt Bk D te dss wes‘fas
ppely  peedd’ adwesuxknied by te menbdues ettt te e be deoer



B [ te e ol mt be sBdads bptedy pmpEs m®e e td te
e e aid o pupes o et al @A)

gy Adm LB s CGo v Hwah, 30 US 227 (1937) ad ASARCOv.Kadish
D US 66019 te Hy paes age tdd Al Kk @Eeocaioesy feqUe-
mats mef te paf sdsadg ted W dt te Bk bBH O o te
pats  tedy ‘i te b e d s haig adee bR rees’ 4
Pat b, 5657 TheOkz gphts o dpe td t5 ddad pgEn  gbs o
diay adBay qios n debaoy et sk R tey cooed tH t Bt
gide nts @ bease te dirs yon whith jiscin B besd e paod
iy, med ddes adnmedd andbae dirs n te o) ae theed ad
By peedd Tee wesmaein  h da  Aea 0 ASARCGea te dppe had
benfyed medy D nde te it cubk ki D ebd apwee st
edg iy wdy dieet ds O NaodA Qpe s e v NewYak Mecaike
Bch , 60Fd 9@ G 1981 *

Ae ©igy maloly td hsntig D dowh te pansty dfg a
el e tesdy s ds te Oz gpebhts  aloes sty o
£ & Pat by 6) Deye akonsyg te Uied Saes v Jorson, 319 US
AR (193, Mooe v. GabieMedenbeg Bd o Edc , 42 US 47 (971), ad Persf
R Assh fr Reaced Ciblen v Pergdar |, 3B F Syp 2@ ED. Pa 1972, sow
tet tyed sk ae mt (HEE te sty s qEd wat  ay eghem
td tee g dtesat e & Pat by & Howes asn Johnson and
Moore, te peedd e d te B dms nts aeb da fon te peds
adte eloy, ads mt een dypued by te paiss tensdes The casss eqhiig
Atk K podn  ape Byed @ess ae hady  rgoosE e, tey eqie  te
dsd dts an 2

The posddy td epme D abCc s neyaode an ruyingd n
Some auuMsances, wih reped © somesatsdrdid, (s @ , Duke Poner Co. v. Cao
lm BM: Qo Gap hc |, 438 US 0 (198), des t sypot acoden  ta te
s amed n ths compat wee aying  moe ten asham The ‘exposueony’
s o moeay dmegsswee it bgly  vEle  n mogt juiddos Cess cusd  wih



moe ten D yeas d adsdve e Idy adess dams  hed reer are pev
oy asmEd an ‘epouealy’ dim r dameges addess cusd caddy  admied e
tey ,er edkd D et suh s ape Fodoad 0 te dsae o te sbmet
(A745657, 68788 B0, 120070, 15909 Thetd tat de litigts inde abs
have ssled eqpmsuealy dims sy dE tps d e des it ot te dow
imgh ts @ et te s b dd mt peat te Cout wh alom e awoes. BB

Testy pals bl thee g eeos wyte cooeedy peedd  rewe
d te divs asmEd dess it dkt te dAt cuk pEddn D gpoe te poosd
shmat AY tey gt e tee weso need fr apeet b nde te aus
[Tiseeeyl D gpoe arsain d e dams base s dyue wesmt ol
weher ot © eove toe das  nowon an inovoldl bess’ bu e ‘Wes oer
wheher a te tme Cbss membesdd deelp  adesosebed hessss tee wald bea
sue fom whih tey cold eoer dameged] &t Pat by 63 Buts ego=e 5 a
mnsqir . F tee wesmored Ir te peedd  ‘epoueay’ nuy dims n te
it ten wydl te sy paes ot e\t gy swh dams?  The cvas
asvr 5 tet aly howh degg  adam for nmoeay dameges agaet Foeboad cold
te paess aep D hig bebe te cout assbret  td ddemiess dss mentes s
apd Hoeboad . Ad dge te sty s gesd poeos D te aoay,
te st nts e (e te bt n Rudd Ess ehiddd &
member's daims  agangt Foeboad 14 Thee wes ten amed r te pasod 1y dp
s n te ot Whot tem te doss membes pesod iy dains cold ma be
sl Adte sy paes edhdn ted te e wesmt dodt esdin o pesod
ny dims bt wesiseed aout te aedion o ad at o whith suh daims cad ke
comperssed  meey anims et te pasord fuy  dims agaet Foeboad  deged o te
ot wee indesd an aie

Teshly pass et aed hn asre vy te g ‘faod mte
peedd e o te s dged n te anpEt te gqede  doomet for puposss
d esesdy st B ‘eidy nmybed bease flre e o te Corpat adte
Cod Sdbhret 5 0 e dypued s nwsote tey sad abder dee o bayg
aglk hteiuwe & Pat by 6 T aein b 9y Be Tetuen



pece conyhrtuke te peeds n Ruddds mt ssk D ‘sl dgued k)
sds ay D dane Fodoads Hiy b te remdpaib adsay  ded
dss mambesonte pasod nuy das deged  (AL14) Y Adeeee D te G
Sabat eeb  te smedpde Ahoch te Gdd Sdemet ceges afud for
ampesdy adeds vidns ot o te poossks O te dgued A oware b
pimay puposewhen  compaed wih e Tibied Salemet, whth ‘seaues’  te same
‘dpued  nken  beaoly D eeee d dss nmenbes pasod Ty  dis apd
Fogoad  Treumabde fd 5 tet te aonpht degss  ad te God Sabmet
edgEes pesod nuy  davs tet te remedphnis adds ous d ma ad
od mt gguey et a bge apd Foeoad

Fots esn te sy s ©ae o AdemanvKassasr |, Noo 91656621,
1993 WL326453 Gh Cr. Aug 26, 1993, S &Co v Unied Sass , 276 US. 311
(98 adte dg s dd nte bf ap BB b ngbed  h eexth o tee
asat doee s te anpat wed by te paiss © nde te slpd M i
dte ot &g abomrfk , gpue dpe ta cld hae ad bt or te s
wold hae been Iged Hee n aoted te iy pass hae e agesd ta te
remed panis wold puse te | tey demadin te complit Rahe, ey conoedd
tey wold mt %

Tetid esn fr dmg te it aus eed o puskn te sty
pes aed b td te aes ded byte O g domt gyt te pgodn
tet te sbpde 1Bt O IEE B €bat n demig wete ajdBEEe ‘= a
‘trtoesy B pesat Honewl, apah meedy o KeeeQop v Fod 14 F3d 726
@G 198 uthnes te sby s dpt DdigEh t G2 Pt b &
670 Aste sy pabs pat at te abes menbdie n Keene sl adss o
pesat adiue adeds pasod My damaks kg cut asEae h ateig  a
Re 300 sbmwt db His Bttt sbat wesma tteay & td te
menkbdue  euesed handeg O peat te cut wh apsHEE aoasy, te
manleduer N Keeneao sagt adschany pget tet @ wesmt He D ay pesat
afle abess ddmat  14Fd a 70 Theouw mogiug ta e ed pupoe o
te i wesD menbdile asdbmet  ged et daeny dm & fagmEly



peedd  ad nonjsiebe f Keetly gt addhany jdgret egadg b
adess  Hdies Keeewad hae messn b ak te te doss  be demiied n te eat
asbret B mt eeded’ UFEH & 2

Sal, te s n te oAt hee ae atagaaly peed d’ aane
tt dd mt pest te cHO oaut wh aed ‘& o ‘trioes) Asn Keene, ifthe
s dgpd n te aonpAt wee geue  te phnils wold hae hed o eesn © ask
tet te &= ke i r st pupess ay’ Adte B¢ e te sBret N
Keene hed ot y&t been adeed doss mt ddigeh td a2 fon ts oe T peedd
s ak te &ss ik hee adte mbdile n Keene aded te cut fr pe
&y te saretiggpod d amggeed  fgn r ddbun d apgin o te mauw
bdues aellek &5 D pet adie aes dmas Ndher n Keene, o n
ts a2 d te ok hpe te8 pa r askat D ay or b dim o sbEn
e Ot Ts He bamt abhee auee goddh dn dit was  te
dbtht 5 B oDte dit acus skt meE pedn

Teshy ks heen te gein o te &2 o cooesy et O
fhd dss ados Wwod edy RE 23 anly’ St Pat by @OmM Bite
et s hdov TheOlz gpdas ot aobed ta apgosd sskemet o bona
fikdms des te cut d usthin D edee ads an sbmEt Utk RE
29 Y Whettey aoed iseed B tet Bged peedd  dns eenf depd n adss
adn peat mMEE n wih te dss adn s maybegped Rk Zdes
e e r te corsliod epemat o aee a aoey o Bed usddn

Il. THE CLASS DOES NOT SATISFY THE REQUIREMENTS OF FEDERAL
RULE OF CIVILPROCEDURE 23(a).

Forebod aﬂTECF?JSasms*y te RE a)m?ﬂemmw
ard Typicaly.

Testy s o dyte te it out &l onbe o neet
o dss merbesh te poosd sbmet @he ten onte ‘wmodly’ and ‘i
iy o te civs apd by te remedpi ape Foded St Pt b 687
Testy s o0 ey @k ta te ¢is dgd byte md® . note



amat o pesat it ‘Qesios o Bw o Bd comob te s adae mt
skl Y o te das’ o te dss D pamt caEn udy RE 233 /d,
compare Oz hy, a &4 ey te rowk dss o pesat adiue pasod
iy dims 5 it @ik udey REs 2380 ad 23gQ) Testy pes hs
gqraely e et n te dse o te st te dis assed by te remed phin
E apd FHedomd «od m ke cid

heeed tedy pes obBd e te it out dd ¥ redo fd to te
s apd Hodooad deged N te compat pesened commonguesios o B o B
adwee ypd o toee df te s Rég, aodg D te sy s te dadt
aut oy hdbo id @@t d te d dss marbeshed a‘tommieet’ n asuig
taa Hodooad hae abgeBe muae oweae O py e adess das St Pat
b, 86 PRtadhe wa, te sy s aed ted een toch te dns  ded
by te remed ik ad m gyt clEm d acresed s adn  te esEE
dte et & pois te e amody  ad oy, addoned te e
D be caied ude Rk 239

Hwes, ts bodep gpoech D dss el dey ats wh te Thd
Guis qmn h h e Geed Miaos Cop Foap Tk RE Tak Pod Lab  Lig
BFd @@ Q) oot e, 116S QG 8019 ( GMTrucks ) Wy te =&
matasameasd medly Rk 235 s i equemats hes a0 been ant
demred by e oewheming  weght o recet commeniay onte sse 8 Astee atnis
efih RE 239 epes te te HE aas sepesed n te dss ot
thar rnees n somenmoe gered sese,  be commonand ypical GMTrucks , S Fd a
789 (epdg vew tet commodly  and typacaly deemein ocod bebesed onte
e menads D te dss menbesjude te sbEmed @b ten besad onte \aios
bl dins o dss marbes)  The ommodly  ad typacaly equemes  hdh D asue
e te dss s ae ademe adaer  enuh b edewsts byid o byse
mekn  ackde dgoodm Aste GMout eogized, te dss adn deve dons
jdd  edin dtegs d pesos mt bebe te cut pesdy  because te peeqi
s o amody, ol ad adey o repesarEn, n adn o te de
poedos o Re 23 ‘segad te depoes s o asees”  GMTrucks , 5 FX



a 76 Tode te ssegaks ta v akde (05003 of o deat s menbes
vl  dims medy becase hoh te remeddss  rgpesaribives ad te ddedat  agee
on aremedy wad efledvely feed] te comodly  ad ypcaly eqemats  at o te
RE woldd udane te doee for te e pamiig dsss ados adwod eoke
plt aftbe nte Bbd ous gedy adn ds aos h pak 20

Neateess tesdy pmpbes ™ td te it ous fdgs o amody
and tycely, beed ededy onte dss marbes ees n te st ae e
abe  nowihsiandng GMTrucks . They mdetee agumes n ts  egad

Ay tey aed te te Bgae h GMTcks codemig te pade o ®lig
maskmat O gypat Idgys o omody  ad ey B da Tote amay, te
Thd Coi ueqwocdy deded te deit caut b cslr onemad te aonmoely
ad yycaly dte s wnt eBere b te sBEL % Fd a 79880 The
Thd Guis bogepa & b ads 5 adss’ (b FA & 7Qumsddy anes
s vew tet Rk 239 peeqbes ae md ehed medy bease te remedpaies pooe
a et Adte Thd Guis ®ogin td te fdls nded n naEiy dss
Hs nmybeaskbed h eddyg te firess o te st B o s te Hy
paes  ared  C‘hoossat wh b hdg ta ‘sberet  dse’ me met te pesy
s dRe2Zg S Pt by M ihed te Thd Gui  eqdy eogwed e
te Hs o mabny dss sas wold nt st gpod o apgosd sbmat
tee wee mumouiele  baies D dss MRt B R & 818 tee ae hee

Saod te sy paies aed tee GMTrucks B Sy wog'  ‘hoossat
wh te bw o t5 ador ohe Gok’ adusyppoed by ‘te bBgege o Re 23
St Pat b, 7) Agnh ehd tee aeos B dodaly B Tdig temin
eexe ady, RE 239 meqies onmody  ad oy d s o dess, t B mt
s by omoreess n assbEmat & te =y paes gt GMTrucks ism
moset wh tebwd ts Gk mAh Goi ddin hesee HEd tt deme
s o commodly  ad typcaly meybe sbaumed whn - adelsn onwheher te st
mets B D dss merbes 2 Thee 5 o ‘sbaT N GMTrucks ’ e pamig
dd o te afEn demen ul te fd heig onte Bires o te =B
mat bt meheess eqiig tet te tuddos d te Re el (st R



br., 7). 2 Sdmet  deses ed D pant reyEos by a aouteuhaizd fepeserehe
d te peie s D possd gk te dame d anuwodod acr o cefan-
m o dyeee wh te peegEes d Re B3 S2a@ ,GMTrucks , HFd a& 72A
@poig te ue d te ‘posod’ o ‘codiord’ aopin o te ssbmet devE)
hebBdhs Akg L ,607Fd 167, 177 Gh G. 190, &t e, &2 US
9B (1981) (@povg te ue o a‘empoay  Sdlement dess) 2 Hebet B Newbeg &
Aba CoieN EwBereNOAssAcTions81127, a 1150 (d ed 199 (e ‘add doss
g b dred n texe dumsaes ul de heaig onte st gpod A
whth e te aut ‘gpes te dss adn meqemas D dame whehe te adn
dodd kemaed assadss ado)

hts coredn te sy pales agnet td o omeke pdy et
ypos  te epemat tet ‘sEat dses .. . e D peqel & b s’
St Pat by, 7B uregose Ascesated aoe npot pdy eesos (e te
depoes M o dst dss merbas) do oot te requemet tet suh desses
ey T ds tesmet udy Rk 2389 At dss membeshae & bt as Syt
adepoes nMeed n bag moesed dug gD by pantis who hae common
adyd dims astey don bag adkgeey mpeeed o pupss O ppn See
GMTrucks a 70 (Calyig ads whut te e o gedfos aomoo te dess
@ wee te dss reEHES G ae mt )  peves te s adn poes ad
anas abded aut b amedn oum fr ees et by esewee wEY N e
aouf). Whe slement nmeydled aocufs deeminain d wheher  commonssLes
Pedomele add weher ‘a dss adn B peir b de asdle Mmoo o e
Mg te coomowesy (Feo RGQv.P 2300B) te ‘soommieg d dss rediod
St Pat by, 72 domt ded adme mt esEse  te depoes poedos  embodsd
n RE 233

Thd te sy s aed td divs md dpd 0 e aonmpatdms by
dss membesape Fodoads keues o adedaaoy pdgmet cocenig te et
d te ues Hiy D Fodoad  udkr te dgued euae  poes-aold hae ben
aried (o gl o2 og adak te Cout 0 peed tet such adin wesaddy — agd
St Pat by B Bieenf ds membashed pogely aseEd e hypohe



&ty oaiEn o te dits ey wold it hae ypoed  te sETEt O te G
members cBat  dis ape  Fheboad . SeeNabd  Sper Sus hc v NewYak
Moee Bch, 60Fd 9@d On 196l Rahe; tee dats syt o moe ten a
shret  d te &5 menbes ided gl aEE  te feesa shret by

atieed N te cmpain Ruddese Thee dits  udbd o Aheam, whih ae te bes
fr adeet shmEt n Rudd it syt te did cus  fdgs o comorely

and sy n ths ae
B Clss Represeniaiives Coud Not Adequaiely Represent Absent Class Mem:
bes Wih Resped © Unped Fuure Cams.

Tesbmes ®©ee d e e dms fr didd pesod s po
Vs te nedavec eentk o t6 adok  Hie O sy te mpesodEOH I ie-
mes o Rie 2330 Sdbmes eaded ude RE Bres onte bgd in e asart
dss memteshae cosxied D te ageemet vaosy hooh te dss  pesEEes
woen adqeey mepesat tem by bease o ter deed eess n ey am
mnad ygcd  dive Ths te soge o te s IgpEEHES atoly D e
dims onbddf o et doss marbess necsssaly  imed D te dins hed N common
wh te s SeeNabd SQpe Sus e v NewYok Mecate Bah , 60 Fd 9 17
V@@ G 18) Schvaos Ereabie aloy @ eeed D s tet b
e @ ed

Tessty pks dpt b ddgih SuperSpuds  beae te e n tH @
Bd D iom s memestat tedr s wee bdyg eesd S Pat b, B
But tet  ckidn goes te g o SuyperSpuds |, whith esed eidy  ante oo
ee o davs et dd mt a2 fom te s pd h te s ot 6O FM & 18
Y@ty o s EpeEHeEs hed D dirs dobed n s o) s ado
Exseh v MCAlc , OFd 644, 6616 Gh Q) at gawd , 115SCQ 2576 (19%)
@hly o &s |esadies bk hed b & besd nte thid tdd
pekeE aste cavs dap) h boh SyperSpuds ad Bpsen , sshee te s =k
mes inpopely  eeesad daims et wert beyord te soope of e desss complt Alhauch
in SyperSpuds  dke Fedy a0 epesd cen egadyg te Hie dte e D
nom dss membesd te Eee o aiod ds te nedegee e wesma te



ks Ir te cus hblg  See 60 FX a 17.

Ueke b ddgish SyperSpuds ad Fen ,te sty @B et DtE e
far  te hed fr ‘iy  adudE o Fodboads muae  oeee dgue
jes te e d upld e & o whih roaut ol esat  piddn (see
St Pat by, B8 Howes, tb5 eamse g9y des it adamt gpy b idvidd
abrs fr npesoam  damegsshogt agae asdet  ddedbt Each o te casss eed
nhyte sy paless s dmwodEade o te Hudeks o yeas o abesks n Ago
Aretan pippued qypofg eddn d e ds &t Pat b, 77, nded
de n endams ey e pooer dgoosan d omopoeay o gl o n
vded dams for ipde o dbay & 2

Feyy, te sty s aoein td te 'Gld St des m ede
hovmuhmoeyididdd dimas Wl e St Pat by, ) b & ket abd tuh
Teele ppee o te Gd St B D sbdle  apwey oesed ad adnis
eed dns compesdn ssEm o dess memes s b asss e cus hedy
oMy Hetoad adb mues ta oeed ‘td  pae’ Ule te Tieed Agee
metn Rudd, whch Wy 5 imed D ey dss menbes ‘omminees 0
Haelboads muae oear te Aheam bt mEEaes s nmames nvdd
dims apg Fodoad adi posks te Bnms adss te s ude whih tose
modd  dms w e bed - _
iesdcfedmmmmm Rendered Theminadequeie  Represenia-

1 Css cousls beies weedied byt dnbeeas dies D
el das adb dss mambes

Denyig tet dss marbeshae agt © unoioed ausd te sy paks
e ts5 Cut D eHe te depoes gt D adqee EpesEN by gpoig  te
disd bdes ddhds ousd & Pat by 158 @iy sty e dod
ped Hen | tee weeaait ...)) Tesdy pEes obBed td te egat
aumdane o anmiet Coeae Case agumat beoe  an nemedee se  qopekbe
aut ‘aesdE anpd empoymat o tee paine s o & Pat b
116 Fopupess dts alein  te sy pass st oy onAgg 9 198



Foeced honeve;  hedpded  tee  pHE bwes yeas eal;,  bg bee te
fresoluion d te Comae Caewesimmmet h ‘B 190 o eay 1917 (see S Pat
b, 17, Foeoad ibed negolos  fr e dirs wh cousd  whosamdeneosy
epesred . anpdy  pesat damas I westen a te e gdd nregolos begn
e s ouss it & ddped adtoe cusd dod hae daeEd tem
des atad mt . ey pass posgty codess b te vew et addaat
andoe didy aobed o fr appf dss ey aonpx skt oo
yaas ten dam t& te ooy o te Uee et reesbed te agd doe

Teshy pass aht tet Fodoads pebed B cusd reged
bdd o te pessy ied WMlH das we snbendy rmegHY O te
s die damas (seSt Pat by 17283 Tesdly ps d&ap by o
auet  repeserEn by coredg tat ‘ting te regieios  bedg D te ageamat
n pingoe te peet ddmas adte Cess wee Sy ndt compeing for e sae
das’ S Pat by 110 Yete by pass aed té ‘te dped siae
st bpbed byte §155 Hn CGod Sret ud s e imed Ud an
& St Pat by B Reptes o wete te ieiae posss n Bd aosle  a
med  id’” hogout te negoeios s cusd woebds adaly b
ek uookded eos  ae & B eoyiEd  tet toe possss gt ke Ukt
Dpyd damas n U QA7 (Kaa) Theselsues pimaly Uded boh
semats adtoee sues hedaht &b te aut tey wee why O pay nte
poes Te dss cusd Y d mt kovte e amut 5 it ddemeke o
wehe cusss bees wee dMed  beneen te dieert gaps ampdyg o hee
s Theompdin for imed mesouess wesmt aiget onte esee o ‘e
cerke bed amout dbs adaes ta weste asde il Q1) h
seed te aorpdin eded bease ‘s te rnegoios begen ad arined tee wesa
b possily tet e ey wold mt agee © pt Ppa wad Mt kereqied by
te cous D put Wweouwh moeyo pey d e dns’ Id.

Tesbty pss aht t & ausks did bdes ded ta  patr
meanbed o te s bt tey coled tet te colt addy  bedled te &
St Pat by 119 Treséy pas mesn ta te ‘ahded W sbmat o Nes



Milys pesely iued des pood cusd h abder pon D ten demadte same
Hed agmat Wes asds aomesin & Pat by 119 The degd
ey’ we dda npat D te lues desmd aebee  te ald [ dg
unoonided causd hedbeenrepiy onbdd o te dss o e dmas  Mess
Re Cx Wardk adKaend wold hee regoisied  for te bet posde  sbmes
anbd dtha pely nued des Orete Ness Moy slemet wes cosumt
meed toe shret  vees wold hae ben asdke o dieet unooniced Bwes ©
e N edqudy te gbd qaim *
2 hadss alks Uy didd acrss bedes

Tesdly s &0 aed taa te Bie 0 sbbs banen sk adwd
novoLeks dd mt acese acit  becase te oamly ommineest wesb aad ‘e
ik tet Fodoad wold beuste D sy te dins o te vt neply o Cbss mem
bas &t Pat b, 12 T atdn d te omoieet poes te aft
Cess menbasauh &s Esgen Ofz, whoae arely  sdeng fom an ashesosiebied
hess haepe divs adodd asat te Gdd Sdbmet  deEn adeee et
agant  Foeboad Becase ey woud be firginlire, te &k o rakat s b sHy
lag dars B Ibat D0 tem Byt dss membaswoae mt pealy  nued  ae
arered wh pesvig s n te bgp in Thei aste shy s aoed te
& te ey eaddEDs mjt etad d eues’ (seeH Pt by 123 5 te
oedy ieet ten te oy et B M aommm

Toeek te td tat tey dde te oely dss ees asamk mt deed by
pealy | ds mames te sy s aed te te e of s o arh s
memtesae By e U &t Pat b, 12 h e Mavke |, 9B FX
7,9 @ G 198, wih dt wh abakyiy pbn does mt sypot te sig
ks pon Te Mave out dd d addess whebe, adaoby d o day td
dmas wh e s Of divs apE aget dhdat e agt D sk Bdess n
te s Rig te cout foud tet te pass D te Mave Cyoer Llpn dd
ned base By ebede g D aFO@M@ nie o) gee aobsd n te
gn Temgt d ot ed weoed te Mave ot bease such agt wesnat bee
ged r n te eagEE v beae of O D ek ek ae i



eat wee ashee te dedbt 5 asdet apoan BFA a 91

h eose D e coid beeen camas wh pstl9® eqpoaue ad tose wih
peldd eqmue te sing pales pat D anApl 9 1993 ageemet h with ONA
poreed © e fr agdd sbEmet tet wod | aosumeed goe te HG
in beween toe goys Whate pates ageed © onApl 9 1998 honeve, does it
ar te ooiced negoising posue  whch begen n 1991 Moeow, te ageemat po
vid fr ay aposdly d edin adb dt 5 d aigpt oy [ te Gdd
Selemet ad te Tibed Ageemet boh | ten ONAM ot beboud by e Al 9
Ageamert,  ad te deihdmn betneen pel9® ad postl9® w  remen  aicy rehert
hoeed te eegiiied  Ness Moky sebmet ddigudhes betveen pe ad post 1999
dimas  nowihsadg tee t o weseaded dte te Apl 9 ageamet between
Foeboard  and CNAQASGAppendx 1, Atacdhment H, p. 120 And under that  agreemen;
postl90 damas  wad e oy anaeege o 83500 each whe paymaks D pe
1950 damaris  woud aerege $13000 (@AI0213 JA71239)

3 Treends donat sy the meas

Testy s pd tt & wd t eswd addxhe td dikd be
s edd pdbs adabed dis aeikkat &by ste fd bt B
oty ulr Bitey H D ey te s epdy did  dis adbdes
me begped megadess o te ek eedd byareessaly  oonpe pR hoc eaw
Nooeend weher acmpomee foud © ke Mgt nat hae been fier hed te
ey diomey] ...benameed byudidked by Dte ae dte &= he
Gaed Miaos Cop EBge hedape Lg , 54 FA 1106 115 n4 (Ah Q) — at.
denied , 44 US 80 (190 se ao (A7A777-78  (Leubsto) Toexge te Comgaed
Colaner Cus wanig te arbed dess ipesedn card  adaly be receemed
bysbemat &ens 6B FM & 211 nXs te sy s age te te Comgaed
Coaher Cout aly dpdd © abed pEs 0 ated bBwes & Pa b
127 n) T inepedn d Rk 2% akbgee m|pesEn emat poes ts Gk
sfeat tH n ase9y akges, aus fas onte domgy, aswd aste namd
mties. . ..” Noth Am Accepance Cop. v. Amal  Goben &Gregay , 598 F2d 642, 644
Me G e e, 4US 56190 @dos anied AL poed B tH te



s repesrEles hee wee sshoed by dess cusd ay & te mepos wee
amke adi wesealdy @& ausd woakd smbdd o te dss (see RES282
s repesathes mtaeeed ul Sgerby 198) tBmtebvdts Gt D
sy gae o arks adts e des ma jdy ach adgaue  fon te bgsadyg
de poess requemat e adkeguee  repesean, a ammmum, demads a bwer’s
udied by DI &b Beks

. DUE PROCESS, THE RULES ENABLING ACT, AND RULE 23 ALL FORBID
MANDATORY CLASS TREATMENT OF THE INDIVIDUALIZED CLAIMS FOR

DAMAGES ALLEGED HERE.

Agn gorg  te dps o te anply, te sy pals deed e rono
at dss adn aiEd hee wh te smeease dpy  jehig ech d ts adok
de  ieghieste apod red Ir ‘Uiay  adudcaod’ d te muae oweae
&K Btule s nd dodte pelds s Bd onbyte sy ks s
membeshee domat assat das agad awy tpe o sedc  popaty o commonud
Cbss mambes dans ae mt agad abod adp nded N amaine adet atd
Ud anmuae phy, o ayde sed pee o pooat. Nor ae dsss marbes
s dpd e addedhat n eEedp o baky, hts e ds marbes
dirs ae inpesonam  divs e aet ddedat tet meey Boes a B o irsd-
ey dgendet onte adoome o 5 Uae oOwae dyue F dess membas novolr
dy poseed te dams adepd N te compbit egge Fodoad  ad ssued  iovilA
uogres dse bBw poies tat tose udgmes wodd be ebcedbe inful immediaigy
o becomig e, ukes adul  Fosoad debes bakyy o aeEe B @
poed D ddbue B & htee domsaes  depoes dmadste dss mem
bas begen te quouny O Iee toee il & onanimdvild bess The
Ris Beblg Ad cemencstet ter dais | den D pgret n akded oout fonig
tefb, bepd Nl Adboh Rle Zadik hdoid commonbw anececrs  damard et
f tee pesonam dars v il dmegss ae D ke caid or s et a4

tey @ ke caiiEd aly uder RE 23R
A Under Suts R 2300)B  MayNat Consiuiorely BeAxked D
IndvidLsized Cls fr InPersonam Damages.



Crlay D te opbs o te sy ks te cosliod qiot  ecLiemat
anbed h P Radam Qo v Sus , 472 US. 797, 812 (1985 camat be evaded

mady beaee te phik gt cafican udy askdeEn o Rk Bta des
poie fr te gt bqtat Sus wesnat med ‘tby B owmeEns’ D ados  seddyg
agfan udy sldEn O dRE 2Z&t Pat by 18 htieeed gy by
5 ownens D any s an sy b bd bk “avaniy dns wady a
predominarty/formoneyjudgments " 4R2US & 82n3 @pes abkd Asebdd
te dss ot t5 B jH sthads adn dge te omed dos o te sy
ppes bpat t sy &e

Because dass membes hee seek 1 pesoram money pdgmens againgt Hareboad
e ten ameqitk  chbun d Fodoads muae pds o de s Sus
eqies  tet tey bedoned te gpoty © ot ai h ader D mEEN  Meangu
aid oe toe ez s s Ahough s ot equemet neosssa-
y pois  Re 2008  fom beg arslioy gred D dss aos ndig  in
personam , rovceized & O noeydmaes ts doss @ meentet Sus
‘dhopey = te bgesshied vy o matkoy dss abos o ‘hedeed abd
Vios ) adP® dReB“sbsb "G Pat by 18 Qi D te atay,
Sus B red madbdoy dss alos sdig ek ddbum d aommoigded
poaty. 42 US & 82n3 (e nimee rmovew acveng dher tpes o dss ados
suh asstoe g @t & ) L B e e th eqik i s den
ke dms o mey(seeSt Pat by 10 bt ameedong d ageade poss
y dmden, a&shts & desmd tasom dirs o daregessib das o
abe e

Tesdly pass aiht te e  dss menbes adaly ey a‘yd
gt b eedce MmMidd o d pabbsEd s s &t Pat by, 108
bt tey mebeess sttt te ik o bdg Fodoads uae  owae
‘Sioodreey’ td depoes @t  /d Howewe, uii somebgd eet auh as abak
ywy g aagpoimat o asae  ocwus  npesoian  dams  for money damages
@t bedaabimd s ds O eqie dalbum dass Wl auh ameat
oous dss memtes s D il aid o e dmegss s caaat be aubo-



deed oy bease o te possly tet Foeoad gt ae day bk sulet s
b ey beaiig 0343 »

Testiy paless poly iMde Muae v Cavd Haower Bak & Thg Co,
3PUS IBIR) D sypot e crein tat te pesoam dams for damegss n
tb e enpogey beeded thooh nmenddoy dss tedmet St Pat b, 112 ad
n¥. Mulene downed fr te B o poeEH & ap" atsee st o aposst
g ok atdg 3PUS &a3H3 higt dtedd et o te S8 h higy
aymes &b b ftles bafd skt ida 33 te Caut ed et &t wald
asite te DePoeess Case n amame tee wold peee imposste o impadicd
deeds n te weyd adeig et e et Id & 31314 Ths eenf pierH
s agad te tusee o ‘mpoper manegemet o e commoniugt und” 3PV US. a
311, cold becosdeed “ipesonam ) bease toe dits wee davde o h o@n
drs aped tete B tey b keedpded &spt dte T st o te
g He hales tee s MYE et dte SE g te B d &
membes dins agpet Foeoad  adtoe s ae N mweydeveve o h o@n
dirvs eqirg  afd  amuig Mulene s hed gpod d te e d inpersonam
dirs h te aaet o an h enpooeedy  doss M gy hee

h adin © doMvy d&s marbesd ter  cordUorEyMadeed Qo gt
ts pomedy a0 vibed dss nmerbes depoes s D eEe mie tH @
megly nom tendte et t5 poedg W e onte s Hee be
e maydsss mambesae uawae o ter owmneosue D asesdosss ad n ay eet
canot meaigly  ases oday wehe te sat B n te ket nBess ro e
|t D epeuealy  dss manbash tB e ad sy de poes

Treshy pakess pot © oy wo nonbarkyky deEOs  gpoig e O
e dmas’ adboh o toe s noed eedy deriebe dss  membes who
wee avae o ter mambesp N te dass h h e Apt OQape Pd &b g , 100
FRD. 718 EDNY. 1983, te doss wescomposed enidy o Vieem veeas, d
whomknew tet they were dass membes ad amost d of whomthe govemment  coud
nvoLely ey  ad oy, Moeow, te Secod Gok  noed gae resenaos &0
whehe  caficain d te Aget Oae s wesgqpopee & d adepesy hied b



hddg byssig ta Wee ts anadn by dbs besd cneqpaue © do i te
aue d abn  dHs  webke ds @EfEN wald hae ben e’ h e Apt
Oare Pd b Lg , 81BFA 145 166 (@ G 1987, at e, 484 US. 1004
@983  SAl, te gpoed den h h e Soe G Bext hpat LWigp ML
26, Mesr He CVRPI0008 (ND. Aa Set 10 199 ndved adsss n whih eath
worenkew tet deledanimpat  adte te dss adn tecoe deed  he gk
Thoe ees sad n dap cotess Dt o with doss n te dss d wohae been
epsd D arealy unuos ik abore oy toe woae eBed D tem &
wed asfuue goosss adpasos mt v bon Maydesss menbas meynat even redize
tet tey hae eer been eqgosad D adbes een der berg degosad wh  a s
acbesosiebed e See,eg,Banpat v. Keee Bl Poduss Cop , 666 A2d 238,
20 Pa 19%) (dm degosed wih mesohdoma  hed ‘fepesiedy  dened haing been
eposed D adesss whenfs doob]  quesiored him on e atEn), Mery whose 1ighis

W tewed byts ds ain ol m pesty  kovhy g hote ds
B Eqite Dobin o Focoads Ases Foowg aTid o te

Cams Aeged Hee Woud Vidse the Rues Eabing Ad

han ovwHy depoes s o asat dss nmambes a@lEn d ts
dss udr Re 20)B) a0 s aod o te Rikes Bedlhg Ad by arenpig a
modicain d dss mertes sbfrke s Aloch te sy paess aedy e
td rde tey o te dat aut ea aenpbed  te posddy te t5 bt ad
a wad addy belped (scet Pat Iy ¥ ReE2ZDIB g agk dte
‘Hemat dss ot Ths weee teay gpoos  cafan meg a ket ke
asgt wh te psdly d b Hee tee 5 mpadd oy d ts amn
berg  Ioped ad eenf t wee t wal mpansdy  dr shksEke OB by post
g dss marbes dans for dameges Asrnoed dowe | ogpdt Esgen Oz wee ©
den afd et apd Fodoad for damegesfom hs amet  asbesoss aodin
e bwwd ek hmb eenke te jgret apd Fodoads a5  admode
memberof the Ahean dss cld ree  wh b5 addn d e et n 6 ey
Tre I8 adnmet doos cosqee o apgmat 5 et t el anindpute
(0002 o adaoakes ymte suessdd py te gt D B eein o dg poes O



te ot r b abomEt Cake v. Bown, 244 A 514, 518 (NJ  Super 1968 26

Aroch te sy palss aedy e tet abakyty g by Fodoad o te
geain o anegke  mEEEID ol tasom M O  npesonan  damages dam
b adn fr den  dhed a5 G2 Pat by 9 te Rbs Bedg Ad
poils fBkd ous fom Wy Re 2Z00B) b ent asre  tasomEN See
Windhamv. AmericanBrands Inc. , b Fd B, 6@dh G 1977, @t e, 45 US
W9B) (@digy Oy rEowe aid d&s an h pt bease geedad
o desswe  pod o dameges’ whe mekdg te adon maegeste, wold . coravere
te mendke of te Riess BEebig Ad) %

Hee te edee o te Bakyy Cokhgigs  te npamssdy d te
it acus by b te bHe e ddag gbaie ©O Ntay 5 Gn
gess te oy barh o te edebd gemet tee ol udbde te ype o dean
denped by te dHiit aut Coges fes deady doe 0 hoch te poos o te
Bakuoy Code Indeed n te Bakuy Reom Ad of 1994, Cogess gmufd/ o
at 9 podAxs fr et dEdhs bt D pet adiue  adesosesed
lichlities See 11 USC. 8540 &) Ude toe podos  te dbir 5 requed D
aney a‘mgply o te g dees’ o te ddir D atle cesed fr te ades dm
as, 11 USC 85240020 adaniudn  nmeyten beised poibing toe dam
as fon fg sk epe boh te dHr adb ues See 1USC §
S0, Whe berkyy does mt peet  koning  ideniied aedos  fom
agedy D an derdke ein wh anidet  ddo;,  see LUSC §3HQL) t
posn o te Bakuyy Codedoes ot pant fded cus D aumet  te Casiin
adte Riess By Ad bywsg Rk 2Z0 d&  pogedey te sbsae s o
ukong,  unidertiied, uoseing ot dimes Adwhe te Bakyiy Code e
dcly poiks fr te sgaee  igoesEHM d tue dimas adfr aedos g
s wh eyt D ay skt toe pdedos  ae cogiooly  dsat hee whee
uosiy  ad essaEy urepeseied ot damas hae benfoced © aogt apwvee
anmpesdn heren Bun or te Bee o ter e s

Whe te sy pass deeeie  te e sbdie adpoedd  poec
s o te Bakyy Cokas an ‘doudy’ St Pat b, 10n) t5 pEnN an



s may wh te vens o te Ssod Gak i Keene MFEX & 72 n Mave |, B
FX a 76 (Re 285 bs edose n b poedos’ ten te Bakyky Coke) add
Poessr Cdee hut a0 wh toe epessd n te bdy dss adn el whth
S tat fle dgee o poedn  posdkd byabakyxyy out bd cedos B
aaued T aenmsdet oy 5 doned Drede B dHbS ok te sy o te bak
iy ous by meansd Rie 2300)B) 3N ewBErRG NCLAssAcTioNs § 1715A (d ed
Supp. 19%). 2 Oher commeniaios agee. See Maaws, Tat Reom VB Re 23, & &L (&
boh asisae adpoosdud kBE  ten te coted  bewen te Bakyxy Ad adte
Gss adn  atozn  podkd by Re 230008 2 soess te npoogy o apgessie
wrdte &ds an k)

Trestiy paiss uved te Riss Adsoy Commiee Noes © ot ter - oo
ein td Re 00 @nbegpd 0 ddBs Mg imwdet dios s ns
bedy St Pat by, 97dg IFRD a 10I) h te e dad by te Ris AdiEay
Commitiee,  Dickinsonv.Bumham A7 FY 983 @ G) et Rl , 34 US 85
(952, te dexbt wesa te idet iy eEed D D te e bt eed weste
hodr o e s faudiely aneed by te dor Nohing n e Adisay
Commiess  Noes een inpes  tet Rue 230(0)B meybe used as an derdie D bk
oy baaly dms asaed apd te dat do B

C Nelher Rue 230(0)B Nor s Hsonicd Aneceders  Pemit Mandaiory
CGess Cafen d InPersonam Chms

Unedy, te sy pais et D weamatiy &s ain b bd ds

meeso te Bns o e ot ©om pood  dpets onhe ockd i meaiy
repesm d Re 2000 (seSt Pat b, A8 Udx te iapesn ay
e amesot bkt Bod aposy o isdey b te wde d pest ad e
mesut B te quein o Re 2008 wod tegpopee Whette

oy @k poe fowee b te te ekt o ath amdy o te RE wal edy i
boh uncorsiiordl adn \iHn o te Ris Bebig A oscussed aoe  Bu te
Bhd s me o auss beiepeed  cEEly wh te Codlin adte Ris



Bedg At SeeDay hoore ARid hc v Fox, 464 US 523 54 n2 (1989 Sewes,
J,  aoung) se ado Weemsv.McCloud , 619 Fd 1081, 10497 Gh Q. 1990 (e
pgyg Fed ROQv P Bh gt db dd onCagp sbsoe BN Co v
Yamasaki , 42US 68 6B @199 (F @ codun dte e b5 8By pstb by
whth p saos  dod o cosiionsly] mybe aoked aocut sod adp tee an
Sud”’ dgy Qond v Bawsn, 26 US 2 & (192) Moeow, tB dss adn
dsmt te mddayd te haod aeEkhs D Rk 201)B) ad inseed
s ol te ‘Suos  dss adn deie tet pecsded aret Rk 2300
Noed te pelds css ded hyte sy  pales spot npein o anmade
oy dss adn hee hd o toe s we te mMidd  drs meyhae ben g
e tey weed asaed agped acomoiud o agedc pee o popat. 0 Un
s D te copkey gt s egpe Fodboad & He hee te dans
eed h echd toe @ Wy eqied ulay  aduda n adr b edEh te
proper - dsposion o ded asss  Asten Teas Sypeme Cout dsice  Thomes Reakey
s h gdy  mathy s akEn hnade &= 5 b5 M ate &s
adn aswad bd membesd te dss wodondt pesody evee 9 tee B O
pt gt o commonovesp  a sae” Comed Taebs e s Qo v Seas, 84
SW2d 577, 578 (Tex. 1972 see do AwervKemper ,8BFX 11, 4@ G) a& @&
ned , 224 US 63 (181) (eedg menceny  caricaion for bk o acommonu)
Thestiy pales powesn o te @m ‘omminees des mt iy made
oy dss temat Astet Bm wesussd N casss suh as Swormistedt ad s, t meat a
common, [daE et daad byte afie dss  Hee te ‘o neet’ d s
mntesivded byte shy paless B te ees n Fodoads muae  oeap
wih 5 day ot jdBE inthsadon, adin ayeet wesnt te nees  erboded n
te dss bt whith sogt ot & ol aps  Foeboad . If aatifiddea dl, this
e Wih 5 anadg D te ‘Juos’® d&s aos hbogt ude te por vean o
R 23 cod oy bebogt asangrat dss adn ude Re 23003 See McDornel
Dagss Gop v Ued Saes DA Cat or te Gald DA o G, 523 FX
1083 1086 Gh G 19/, @t aved , 45 US 911 (1976 (odig te aneqase \vew
o 23008  nmpopely ewcedes yonados tet noedsdy & ude Rie Z300)



Marcus, Tat Reom VB R 23, & 90 (Amog te et slemers  Judge Pale’s
mendkoy dess adn ude Rk 200 2wh egpd © ddms apdt Foeboad B te
me sy e d amapese etk o et n o sang idieee D s
= IeLETEE)

Moeowl, fded ous hae day m©eed v o te nepeedy adn  wih
daes te sarehso aeets & 2Z30(0B) D ede adktat nmesstt B
) n aepoedy  SeeSae FamAe &Cxs Co v Tadie , 36 US 523 5% (197)
(nepeeckr ‘ard bewsd D de d te wig pdkems d mbmy e asy
at d amesot) Fames gy Dih &Resevar (o v Kae, 845 F2d 220, 232
M@h G 199 (g b dw ‘a oty namidm o g aht Hiy,
edr o ocut ammd anout o noey. . . e te dmas D poae e amout
dgoded  adten den anady dsdagy hmfonm ay uhe Hiy or s off *

Tuig ameapn oD hed gped b padd ey, te sy s &M ta
te bss o te Gdd Sabret Bf e afik o mpamet’  pskig mercey
s et St Pat by, 8683 Telinme ¢ o dumsaes’ ida 8, syps
ey cedg t5 ik o mpmat bDte d&n td hesse tasdn a8 W
ese i nued dmats @ fuse e ownspase ados’ Ida B  Tesdy
paes aht tet bss o te Gdd Sdbmet W mt caee Fodioad D be b sUa®e
enay, dimae o te Tibed Ageemat n Ruddaas ta &k Gen ta
Fodoad W eme b muae possbs epdes o wee t5 s 5 aid te
sty ks dbd nmadky olEn byHly bk onter seod  ain o
te eet ass o cut poeadgs ad te “syeily’ d te anmpesn  sgEm te
shret aees fr ot s Tredspd WK aposdy ki macky  caf
can B mhig de ten te o o pesvy dss nmarbes coduoH ad sauny
s © sk e fon Fodoad hn te jodHd sdem Bi sPdessy Sao ay

dkes

te ad uaees d ot nt petooes
hsya?é' ~te ek Wda%m%m

compeing ad impatat pudc poces Nor ae such phenomenas puely

eple, o te d te 9sEM n adn  sEwes aninpoEt el
0d {dn adady &t 5§ mestt EHN B ae\way pht
foun n whch soogy woks ou 5 compex ad arbvelet dliides onad
ehdyy, poges | uadn, ad ey,



1:40) Reoc oG ,a 108 [ adbdats adb mues dde fr o pee
adeesn o te ok sdem n aese adomsae Y noan d Rk
22008 ten ey messtt dbdlat W beak b i B ausd D aese
suh apiee ds 9&Em (8 asFodoad o hee n deoggn o te Goslin &
wd s adedkd bghe bades ‘Tasdn o ae te pee wepy Ir de
poess, o novole aoid o or omncss ad daregess ad for aess © te aus

Fey teshy paess un o te ubed ampodkd byte God Saemat
&f @podg te ‘med Ud syooig nmedhoy ds  cfEn & Pat I
BAN) Buts poes o muhir t wold mdeREe 230 diss caegoies whdy
e f assbret  Ud ageed yon by dess cousd ad addedat  aiomeicaly q.et
s or madboy dss et ten dss menbeswold t heae te it © gt at o
any dss an tad wes s Assunig et such negoieios wee coduoed & ams
boh te dad aut naypPp@d an wid medy hae b id tet te bnas Hed
been obed & el vale by te negoEin, adta te iy el \de ad
ued a‘med Ud g tecaficain d te ds ude RE 008 Suh a
et oold mt hae benieded byte RS ddes adt ey wad mt sy
de poes *#

CONCLUSION

Teshy paes dee o te td peae poued hee & te pie o de poes
s iy ot codn o Fodoads oweae doue wh B mues ote
aehed ad Fodoads fue  Hiy D sy urtued abess vdts onte de
Thee 6 ok tet Fodoad W b2 b imsuae poseds medy byts Caut eesy
Aheam . Ts e doss mt esde Hodoads muane oweae /e, L0 |Emes
ue Mild ot dms fom te jodH  sdEM sy aoes D aus D an
adhreele poess bogt adst byte shy pabes  Treshy ks pebee
fr t¢ poesy sSeEM ol te jodH  9sEM B e ablessd D te EpeEe
bades” Fboeboad , 8B F2 a 712 The pdgmet must be reversed

Respedly  sbmied



FREDERICK M. BARON SIDNEY POWELL

TexasBarNo.01797000 TexasBarN0.16209700
BRENT M. ROSENTHAL S. ANNSAUCER
TexasBarN0.17281075 Lousana  Bar No. 21368
POWELL & ASSOCIATES
1920AbramsParkway, #369
STEVE BAUGHMAN Ddes Tees 70214
TexasBarNo.00783615 @4 6533933

@4 39HXR (Tekape)
BARON & BUDD
APROFESSIONAL CORPORATION
The Certum, Sue 1100
31020akLanwnAvenue
Dabs, Teas 75219
@4 S2A3605
@4 S019 (Tekoope)

CERTIFICATE OF SERVICE

| ey ey tet ate adamed o o te Ry BEF o Oz Apdas hes
been maked US ma © te oMy onthe 2d day of Decenmbe, 1995

S. Am Sauoer
151 Medlyg Sl Sue 60

171 Tneh  Set Qe 30
Oakiand, CA94607



Josgoh B Cox
Cox&Cox,LLP.
P.O.Box19666
Raegh, NC 27619

F. Warnick
Vo Chaber, Haowiz,

Bu hsuh
PeterVVanN.Lockwood
C. SanderslVlcNeW

& P oot
Pak Aveme, 3Bh Hoor
NewYork,NY 10022-4614

g;mmk:' Sryder&m

MeyerG. Koplow

Wadhd, I% Rosen & Kaiz
51 W. 52rd
NewYork,NY 10019

Rod Eshelman

Carroll,Burdick:
4 Sreet Sue 400
San Fanasom, CA 14

Wim Pake

lkbd Cad &Keey, PC
6101 S. Boadway, Sue 500
T, Texds 75703
Poessr B D. Geen

Bopke Ic
73 Temot Sest 4h Foor
Boston,MA02108-4101

Professor  Fances  MoGovem
Unversty of Aabama Law Schod
101 Pau Byat Dive

Tuscaloosa, AL 33401

Pal J Bsdor

Dewey Balartne _
1301 Avernue of the Americas
NewYork,NY 10019-6092

Rdad B. Sypher
Dewey Balanire
1301 Avernue of the Americas

NewYork,NY 10019-6092
M J Hsh



St FAp  Ros

Sean M. Hanin

Ross, Dixon&Masback

601 ' Ae. NW.
Nath

Washingon, DC. 200042688

Cs Cad

i, Cad &Keey, PC
6101 S. Boadnay, Suke 500
T, Teas 75/8

JohnM.Minton

Poe, Min  Rdes
Das &Joes, PC.

500 Pza Tower

110 Noth

T, Teas AR

Leorad C. Jagues
1370 Pendosat
Detrot, M 48226

Buce Amed

Bue L Ared, PC
70 Faldh St
Napa, CA94558

Juien Baua
Robles & Gonzakez
Sie 90

%(DS'PBZB’BW
Mchee Wof

Jeiey B Hamson  Law Copoaion
Sie 20C

OneDanielBumhamCourt
San Fanasoo, CA 94109

BE A e i
25 Man Sreet

Bufdo, NY 14203

R BruceShaw

Nekn Mus  Rey

& Scarborough

Keeren Buldg

130 Lady S, Thid  Hoor
Coumbia,SC29211

Mded S Hetay

us. patte of Labor

e 9Li= Vles oxp Prgars
200 Consiiuiion Aenue, NW.
Washingon, DC. 20210



JohnM.Gregory

Law Ofices of John M.
1550 H Camro Red, Suie
MenloPark, CA94025

Rdad He

Law Ofice  of James D. Burs
2200 4h Avenue

Sedte, WA 98121

Rdad L Josgohson
Baker &Bots, LLP.
OeSd Paa

910 Lousaa

Houston, Texas 77002

Peer W. Peson

Poz, Wkon & Athson

1100 SW. Sxh Avernue, Sue 1400
Potand ~ Oegon 972041087

Pau Saidhudk
T oy Do
Balimore MD21218

Ben Suat Koukoudhos
9AvonRoad
Bedford, MAO1730

Jonathen S, Massey

3920 Nothampton ~ Street,  NW
Washingion, DC. 20015
BrianWolman



Ezabeh  Ruyen Gee

1800 Massachusetls ~ Avenue, NW.
Washingon, DC. 20036

Chaks D. Barete

507 Hdoy Sredt
i

Teakann, Akansas 75004

Je Adn
Murray&Wilson

24 Gag S
NewOreans,LA70535

Jn Fay, X
%SFa%Seet
1550 Lhon Cener
Minneapois, MN55402

Morte Travs

Travss & Pon

201 Hoe Ses

San Fandsco, CA A115

Byat Smih
606 Goudheser Avenue
Foser CQly, CA 94

L
RoyL Sery
Cahoun & Stacy



AL Man Sey, SUe 50
Das Tees 722

J.

Adrew K .
W, PatThomes,

., Wake, PA
]Eﬂgleeigswea; Sie 20
Chaleson,  SC 29401

ppsod uy damvs s auely  padg gped n te Thd Goi  de bag gpoed by
te cHt out r te Besen Dt o Parsham Gaoge v AmerPok, It
157 FRD. 246 E D. Pa 199), agopeapendng , No. 94195 & )

2 Seaw Rdad L Maos, They Cait DoThat CanThey? Tot Reoom VA Rue 23, &
CorNELLL Rev. 88 80 (196 (he dss adn hes bded ke a@0pouud g n te
aea d ot &m weetee hesd BB benimeedy Bet h ghdg of E
wh shedked baes ke toe poied n e abets adbesst ] dess adn

weE)  (edde ‘Maus  Tat Reom VB REe 23)

3 Treted hesadedy begn h Haden v B Aodem NA , No. 62024, aunenty
ppdyg h t6 Cout te dedat addss cusd meaded amacboy dss semet
bdg d peat adive dmaks d&ygy nus adg  fom epsue D as|=tT
gened Ir decaks byapat n Byen Teas h td a2 te dss agdy gt e
aly o poaty damegssad medd moiong ad te daid aout  caied te adn &
anqrat dss udey RE 2300 Sisged, dig st reyEoDs dess
o aesd h e demads by te ddedat © indie peset ad e pesord
ny dms adb dmee te ot s o dss marbaes by eeEfig te dss
uder Rie 2302 Treresding mackoy semet  ocesed ate Ud which md be
cibouied ni Ddds mmesoa te ¢t a0 yeas dogh te eod BBk
dss membesnmeyaorine D dedp deese fom her asac eposue WD Oy  yeas
m te tue SeelnC Ce X Cbss Was The Diemma of the Mass Tat Cbss
Adn , BC oLumvLl Rev. 1343 141113 (19%B)  The daid ooufs gion  n Hayden dtes
Aheam ssatnly fTr gpoig te shbmat

4 b e te st Bess pBEH pasodinuy dims e gt aoowe
og te et Vyeas a nog te ade poedn o Fodoads  mosuae  asss
woked by ts stlemet n Bd bas dsss membesion readig assss tet eosed by
mnydd te 5min ue ey Fodoads moislae s d te e o
te sbmat Fodoad mEly aroucd epeded eene h ecesss o $ldn oo
198 Paiica Commis, hevew  fheboad OnAqlaEn Td , Raues Limed
Newswire,November30,1995, agde  h LEXS Nes Lloay, ‘cuwms’ He
(Haeboad Cop aoinss D s for anEDs st dbs pn O bog and e+

s D a bt $1Hdn  adk eanps D $400 adae by dot 198)
5 SeeSt Pat by, 6 By ta te dss anpht “ooud hae eded adim fr



adedany uret tee Fodoad weselled  © coweege fom te haues) emphess
actid)

6 Aspoed at h te anas arae bigf o te Aveen Tid Lawes  AssocEn
(ATLA), honee, een Congress meybadk the ocomdiuiod adhoty © mpose Yo ot
vdns  te tpe o dms poessgy  poodie cesed hee (see ATLAL, 1)

T Seedadaen v. JohrsManve SEs Cop , ™0 FAd 1314, 136 BGh G 1985 (en
ke @&t e , 4BUS 102 (1999 (h deedy ados Bkd ot comwars hn a
= ddH SEM a1t kewsd ssawesn or iy sake e pdEs)
Marcus, Tat Reoom VR Rk 23, & 97 (RE 285 mt awarat r ot eom n &kd
ot D we des n e of By adte ssin d amrevanmpesdn  |gre
shoud deperd on

noice and an opportunty o oot out that tuy affods dass membes a chance O Vo
Comerig  tet by nddg  equidde uisddion o ”’yig onmaddoy dss adn
et dod 1 tevad n pddE adol)

8 drhi, te s fr ety & @ dpd age te ds n Ruddeqie ‘Ut
ay adudEnt adpdy amadtdoy dedht ds aan n e &= See Amicus

Cuae b d BEHen Y. Ok €4d. inCotmeld Casaly Co v. Rudd, No. 9540694
 KeeCQap v Fod |, 14Fd 726, 731 2d G 199

0 Tesdy pes gt td eeni te ds @6 d  aeey dap
JEEE, (9202 dims ts Cout ‘heed aly colom te peeds D te pos D
sy ay uh euemat’ St Pat by, 7B Acut nmeyariom peeds D te
pof (@eedy, n ader D sypat apdgre) wenenkse o esed by te peedngs
hesbeentied byepes o nped coset FEpb RGv.RP 150 Bite pade B
uaedk nts @2 nwih te udsgd damte &M e te ues pdes
poced Hixdoad wh owagewes mtted ad  hoeed te vay pupoe o te
pocedy wesb aad a

ddn omts me Weate iy pas et 5 tH te Cuut colom we te s
029 S addy dpd D we tey Nt hae dapdeen tagh te dss 6 have
never gt adudcan d tee udaed dams

The Otz gopelis donat dspue te edsene o acowage ocooversy  between
Fodoad adbks hues ad asor amas ame I nte Ruddadn eqhs bbe
td asbhmat o tee dioes td B bdg mpeat adive aets dmaks b
by pmde adn te bet NBess o tee dmas

1 InAena, te Caut medy foud tet anadin byanimuer apd b mued sddg a
(05037 o digs ude anmuane o@iad peaed ajdHEE aoesy, ee

togh te panif dd not sk cbmeges ar an nundn, becase te dgue  beeen te
paes  wes'tHe adooee mt hyohetd a aead’ JOUS a& 24l Aemna hs



o jusdkdn nte Cra  ©eae bHEN bt @ hee h ASARC(Che
Spare Cat hed tet t hed Ak 1 jusddn D mew ase aut dENn  hdl
g asse Ak een togh te paiblesochs wold hae bded dady O dd
e te e n abBkd dad aut bease t wesheod dpe ta te pdoes
wee dedy nued byte s ocut deisn ude men. 40 US a 618 Ash Aemna,
maoakein wesmakta te paiss wee it e adesaess o et te das wee
el o peedd Onte ariay, te Cout gedaEy deened tet te pakes
feraned awes® adwee mt g anadlsay ganon Id. & 619

12 Srhly, tesdly pes mstepot n kg aed te O gpk
auhies o te pogooE e ‘Oess naig gudy aesy ieess bt
bddg aydype asb bk amemedy ngt peat a@ee o aioesy & Pat I
Pn* Quing 13Caes A Wgt At R Mer &Ednad H Cooper,F EDERAL
PrACTICEANDPROCEDUREB 3530, a 30 (19) Orareion b ta te peset dars
dgpd hte s anpbt ae ‘e bt Byed  adtet te e dis wd
byte pales aemt e Ths b Ee dsma nde ‘trudy aesty neess’
adtee B mbess Ir te eade d pskin ucer Aie I

13 In DukePower , Ir earpe, te panik dd nat sk monealy  dameges but sougt
eeed adchain e ase tea wod ded e ds weshned Theom o
e gt s ad B hdbanig Atk 1 jHHY Seelos Agees v. Los,
461 US B 1BB (1983 Thee wesmo arieion n DukePower ta te conpat  wes
Bed We te @k nts @ te DukePower HE ad) ta
&am apd  adesd goes n boh te da aut adte Syuere Cout

¥ Tretd tad te st des mt addy bike  te idvdA s fr gk
sk ibat Tresbmat poies Hodoad wh aonpee e fom Hiy

& b eaxth mvold s mambe, gy &t od  pead adte st EHes e
paamees o iuchig eah dbss mamba’s dam

5 Whe te anphit nmeos te ooy uane igEin t doss e tee
wold bkerobess n bw Ir dog sodemad te aesin O an derebe dyue  resdlin
medaEm D poess e dss mamoes Uue danms g Hogoads muane  posests
1 Mmoo, neahdter s te el doded byte st o cosat deoee
addy oamegoded D te dars o peat hamdeged n e comdat Hee n an
g tede gen Dte ds HE nte Gdd Skt 5 wegosEe D te
s deged n e conpart The compat degss  allemet 0 moeay dameges o
medcd noioig adea o Uue deeess te God Sdlemet doss it aned ay such
cmegs © ay dss nmemeE@Es te sy paies epesedy  pat ol bu seed  poddes
an adhreighve M o copasdiy s o e deee o oand whensuh dsesses
tbdp Treasat deoee s ae addiorely cdgueeke bease N eah a2 te
paes gt enady dedg te s ay o te ppiss addy bebe te aut mt an
oder dedng  pates  ukoan, ukonede,  and consequenty, beoe te cout ol by wey



i B 1tk r ds abs ‘Lohod] & Pa by 6) Onte an
tay suhank s gy demdkE ey aik adt cusd n apgossd s
an ok ad D sk guatmat & s IesaEhes beoe te commearet

U,
d regoEDs wald n gged poed dses fon adee sEmes See Jon C.
G I GCbBss Was The Demma of the Mass Tot Cass Adon , BC oLum L Rev.
1343 133657 (199 hts e si ood haebeented @EEUMY ta ay dss mem
Dot aborie , de ten peedd dam)  when negoios becan;
negaisions V\ul:lraebeencnrdned ude omd @he ten nomd cout SUpevE,
adte gadn akem o e dmas od e beengpoed n te eay dages
e ten der te ssleret wesa B amnyd . Mool te e (with te Ok
grbs dEece B macked yAie B B md aste séhy s gy uwalak
The commencement o igaion o ek dams dd mad peat te Vs o Agat
Oape add doe hbeet mas fom ediy ssbmes wh e aesaes Inre
Apt Oage Pd lebh Lig , 88FX 26 G) at daed |, 484 US. 926 (1987),
he Soe GIBed hpat Pok leh L ,No.CVv92-P-10000-S,194WL
58383 ND. Ab. Sept 1, 194). Onte
coray, such angopoach woud have oy noeesed  the baganng  poner of the dass  f
negEos  Bd  te s B ald hae ainsed © kg tae dms D weea
asie ®t REZPDB pnk Telke & e B e adad by

te sy paes B teebe M aly macked byAle 1| hut B a0 soud pooy

B S JINRGCE Y GCGs Was The Demma of the Mass Tat Cass Adon

BC oLumL Rev. 1343 14531457 (1995, Ridad L Maous, TheyCantDoThatCan
They? Tat Reom VA Rue 23, 8C orNeLLL Rev. 858, 898901 (1995 James A
Hodesn, X, Caomet Sabret (bss Ados adite Lims o Adan | &

CorNELLL Rev. 1014, 101421 (1930).
19 QB suypa a 14%.

2 Asore commenair  hes bameniedt

St dss ados ae neely ubWd beause tey daly,  adaoe b Bped D sy
umecessatly, ecxd te bEgJivee hs d ajudan F ts coodan B aed ten
anined o epaded e onsuch pocedues W soy  but meaniguly  decesse  te
pc et ad e tedody eped byar aus O te egid met o wd

Jmes A Hadesn, X, Caomet Sabret (ass Adas adte lns o Adoan | 8
CorNELLL Rev. 1014, 1014 (1995).

2 tsteta h he Congged Cove Amg Ly , 483Fx 196 212 Gh G
1981 ts Cut assnmed et te aness o asleret meyiom e deemain o]
wheher  represeniaion wesakgee Bu ndher GMTiucks mxr te Oz g gt



tat te Bires o asslat B iEbat D addd s aEmmEt d aney n a
s ain td o hae ngte Re Zrueres O gan pupss h Car
gied Cotane tee wesmoaein tE te e wesmt teoeidy o uoer
Ries 289 adZ23@3d atee B hee Moeow, te ‘W eqpessad n Comugated
Coae hady ypos te min adeaod byte ssligy  pakes adaoged by te

oHt ot taa te meedee o asbmat  doss avywih te nesd b eanre

weher te dams e Qesos o bBw o Bd commob te dss’ o ae ‘o 0]
te &g’ o te s

Z T bmreesay e astesdy pbs gy td udy GMTiucks te dn
dat me aimeidy e tda te d&s B @Ek D pant te ddt aut b

guoe adss an skt &t Pat by 74 Thee 5 moeesn wyadkerat ta
doss it wat © aoece e pooy O cadicain uter Rk ZZcamt emen |1
te me adey ondss ocusd wodod beadegee EpesaEhes d te dss ad
aee goeyaos o te sbEmet D ndete e dong h te eat e te
ot ot ote ot o g dgpoes  te et nmhg wod peat te

deckt  fon deegy ol on remard

B Teay ecn Ots e 5 he Apgt Oare Pd &b g (W) , 9% FAd
1425 143337 @ G 19908, @&t e, 114S G 15 (199 whih te Oz goebas
feoedily Lt weswogy dedled bease d te dHO aous paogin e te

s o B onte mes wee edendy wesk adde b dog phc pdy  cooars
fwarg & O VEEm veeas Biteeni Iy wee good B, t woud mat suygpot  te

=t e (s a 3 (EHyHETYy Aget Oae s ss vy ek 053
is adonte ess t&t te dss wesaied oy bease o te oy o

Be dtenby i dBE)
2 jobed dss aus hee n ey te sbret coskad  te B bets
aoers regadyg  oed  aeae skEmet vdes  (RESSAIOL

Tresihy paess HAE Apds aein tada M sduh old hae eoesaEd
te s i becae hduh adds cousd ‘woled oggher onts el o ol
or vy & Pt by 120 M hsbuh ol hae beendoen v yeas ap M
hsbuh B ddguHde fon add ds cous beaue heposessad e te pove o
te diy b nrdedsdos fr das  wh atig nees adhedo bded fd dedE
mekdg adholy wh eped D te dass The Oz gpebis st et sdbuh B an
eampe o compeert,  unoonficed oousd wosoud hae ad coud hawe been cding e

45

B Tedy ps €&t bht Swuts D abos bogt n e cout B &0 uad
m & Pa b 11314 n¥) A dd te agmet ebes sy O te gt d
Suss  imig te ez o pasod  usddn og dss marbasn adéat foum ad
t sy b dbwh S5 gaake ta dss mambeswih patobzed dameges
s dod ean movoe ol o toe das (see QO by D Meog te
gy pess noEn o BUSC §1M4M 5 gpose T td e yk &ns



dons taser aly b ous n with te adn cold agaly hae been bougt  whth
coud nat nduwe  foums wih whch uknoan planif dess membas bk mmum coneds.

% haotg hte hemaet te sbdaive 1t o damas 5 den ok
odaed byte i ees o conpalg damas adtedoe ‘a po @ Edc
in o dams hesden beenused byous © eqiddy gpoion te moegay buden whee
te td amut o avacs amogagop o wessd dmaks ek te s o te
suae  pdy! Ay s Qo v Baertd Maie o , &7 Fd 20, 26 Bh Gr 1989
dg @ Biemmnte nemaet soecus e hdd et te 14 damas ©
=K

tepgay haeamgt bmeOEa nil mBRES dote gk rees d Beamy
camak S g ,Gass v Tages s Co, 109 Misc2d 816, 440 NYS2d 976 (.
Sp G 199) et 0D hmed muae py ded gt © By abdn poesdy o

ampdyg dcamat n ady b dow for eqidde gopaiomen)

21 SeeKamhenvilandy —, 3 US 33 36 (199 (e bakyoy bBns ‘conved] te
aedo’s BEH d&m b aneqle dm Dapoila dee dte s .. 7 @y

Gardherv.Newdersey , OV US 5B 5374 (1947)

B hbh eceseded omlyte iy paess o te pgn tet RE 200B
ooz s3] tH ot s heay te gt b abr dDd wenasss ae ek
Gt by d s & Pa by, B te uthhig gbie s d te ds
memberswere deady hEd D po @ ddun dame boe te dss aos wee
red hheMnke ,RFXM 721 G 199 nmodied onreheaig , 9B F 7
(9B, adbes damak waemad D te asxs adlle N te Menk TrLs; whth  hed
beenaesed Nnte agd Mk bakyty pgn h h re Ded Bunhan Lanbet
Gap hc , 90 Fd 26@@ G 199, et darssd , 113S G 100 (1998, dbss
rrerrbasmeemed D agedc sumd moey ta hadbeenset@bbriha dams by
te berupy oot aspat o anefocemet adn Bd by te Seuiess ad Bdae
Commisson. SeeMave , B FX & 7By tada Ded nded a‘tedod imed
d” adta te dss st wesmegaded by te Seood Gok  as anesssay  peegt

e D aswesl hbakyty eogazEm)

2% Tesy piess aoeEin ta te O gps qoe Newag atdoored
S Pat br, OV ¥ b s Treete ppoe d te NeWagssdn B D
agpes td RE Z00B B mt gpouee  as adie o barkuooy. The Brguege
B adaet byte sy paess ®©big D te ke d 2000 2 © ad dge
n o ket a&as male aoeie sw bes 5 Bl D D 46808
n wh te ‘freuicent axs ae abted amd moeya gedc e O popaty.

N te case o aggegele dams  exceedng  a fixedsumofimoney , aZ30)B s nmeybe
gopee bDad ublh peere deay s D te ddimat o B s h te
eat ang¥y 6 et ,bakyty bBvs mmdy te sue d poeedn O asue afr ad
acdy  dhlun d a5 ekEt D Mg s



3N EwBeERG NCLAssAcTIONS 8§ 1715A (3d ed. Supp. 1995) (emphess  added).

30 See Smithv.Snomstedt , B7US 28 (1853 (™ aad aduch Uudy Hatod
IE ks Qv s, Z37TUS 6 (195 @ b amed muae Uud  SupremeCoun-
d o te Rod Aaun v. Geen, 237 US. 531, 52 (1915 (oeogn  mud berek sooely
d cold mt be dabued n deat s utly dieet sy FPps v Gap R
P R/, BAF 9% Bh G 192 oot dasaed , 2US 72 (193 (e e
ug o copoaon) QEd v oA Sr o, 196 NY. 452 45750 (1909) (das
apd a

bod) Treaeecpn D ts 5 Mulane , wih noeheess  does it gy  here as dsaussd
aone paosy, beae te dars asad tee wee d  davele d nendms aad a
g adtg edin wesreessay Dswe ted et dte S8 h bigg  ay
Bes asb b b D atd st P US a 33

1 He an Kane, Hoeboad hes edeed ‘a mnimd amout of mongy’ no cout n
eun fr aope edin d b adets His ey ass ecsdy £H min
ps d db e engp 8BFH a2 Heoad dod mt bedk b din
poedon  fom possaon bessd onthis mesdy  coouion (see AncusCunae br. 0 Trid
lawes Ir PUt Jde 1518 Thesdiy paes eaoeady desole  te posddy o
Hodoad ey a aotiouin D te st ssagic  puad’ S Pat I
9a) h &t Hweoad n te Tieed Ageemert deady hes agesd D ashmat te
s & ks apieEH  atun fon apese  asxs

2 TeOkz gphas el agpes e te Fauh Caods da bte aiay n
heAH Rios Go, 80FX 70 741 ¢h Q) @t dred , 4B US 9P (1999 (see
A Pat by B weswag hayeat Robns 5 igpoe  beaese te et n
et = wes uimegy oaiied uder Rie 2300A) i OB 8BOFY a 72



