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The following is a synopsis of an article with the same
title that ﬁrst appeared in the University of Kansas Law
Review, Volume 61, Issue 3, 61 U. Kan. L. Rev. 701
(2013).
General liability insurance carriers and policyholders
alike have long wrestled with how to apportion liability for damages arising from claims involving bodily
injury or property damage happening over long time
spans, such as asbestos bodily injury and environmental
property damage claims (sometimes called ‘‘long-tail
claims’’). The cause and progression of injury or damage
involved in such claims is often difﬁcult or impossible
to determine.1 Policyholders, however, generally have
the burden to prove that a loss ‘‘triggers’’ an insurance
policy, i.e., that at least some injury or damage leading

to the damages for which the policyholder seeks coverage took place during the periods of the relevant policy.2 Many courts have recognized that this burden can
be difﬁcult or impossible to meet for these types of
claims. This has led many courts to accord a presumption to the policyholder that the injury or damage is
continuous. Under this presumption, the injury or
damage is deemed to have begun at some appropriate
point (such as the date of ﬁrst exposure to asbestos in
asbestos bodily injury claims, or the date that the polluting operations began in pollution property damage
claims) and to have happened continuously thereafter
until some other appropriate date (such as the date of
diagnosis or death in asbestos claims, or the date on
which the cleanup is complete in pollution claims).3
Once courts resolve the trigger of coverage issue
through the presumption of continuous injury or
damage, the question then becomes who should pay
for what portions of the relevant damages. With respect
to long-tail claims, there often is no actual evidence of
damage or injury during a given policy period, let alone
evidence of how much injury or damage happened in
any particular period.4 In this context, insurers and
policyholders have locked horns over the appropriate
method for allocating liability for these claims.
With some exceptions, many insurers take the position
that the plain language in these policies limits coverage
to only those damages that the policyholder is liable to
pay because of injury or damage happening during the

1

Vol. 27, #29 June 5, 2013

policy period.5 These carriers point out that the continuous injury or damage trigger provides no basis for
concluding that any more or less injury or damage
happened in any one part of the continuous trigger
period than another. Accordingly, to honor the plain
meaning of the contract language, these insurers assert
that the only legitimate method for allocating liability
for these claims is to prorate the damages by spreading
them evenly across the entire presumptive period of
continuous injury or damage.6 This approach is generally known as ‘‘pro rata allocation.’’ In essence, pro rata
allocation divides the total damages by the number of
years during which injury or damage took place, and
allocates the resulting sum to each triggered policy year,
holding the policies in each year responsible only for
the damages allocated to that year. In this way, pro rata
allocation holds insurers responsible only for the
damages reasonably presumed to have happened during
their policy periods, thereby honoring the policy language and promoting an inherently equitable result.7
Most policyholders take a different view. Naturally,
their goal is to maximize recovery under their insurance
programs. In pursuing this goal, however, policyholders
often take contradictory positions.
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of liability of the later policy shall be reduced by the
‘‘amounts due’’ under the prior insurance on account of
that loss.10 Policyholders argue that, because these
clauses refer to the possibility that earlier and later policies might cover the same loss, their existence proves
that insurers understood that CGL policies cover
damages arising from bodily injury or property damage
happening outside their policy periods.11
Over the years, all sums liability has gained some
traction with courts in certain jurisdictions.12 Now,
policyholders and their advocates, who used these
non-cumulation clauses to obtain all sums rulings,
appear to have belatedly realized that the application
of the non-cumulation clause under the all sums regime
may, in some circumstances, actually reduce a policyholder’s insurance recoveries to a sum lower than it
would have recovered under the pro rata allocation
approach.13 Accordingly, policyholders now seek to
avoid the consequences of the application of these
clauses in the all sums context.

The inequity of this approach is apparent. Under all
sums liability, a single insurer providing only one year
of insurance can be held liable for damages due to injury
or damage happening over the course of decades,
thereby forcing the insurer to instigate costly contribution suits against other insurers, and requiring insurers
to factor the possibility of such expanded liability into
calculating premiums.9

A 2011 article by Christopher C. French, ‘‘The NonCumulation Clause: An Other Insurance Clause by
Another Name,’’ appears to have been motivated by
this belated realization. This article makes a case for
the conclusion that courts which have accepted all
sums liability should not enforce non-cumulation
clauses.14 The foundation of Mr. French’s arguments
is that non-cumulation clauses resulted from the transition in the 1960s from CGL policies that insured ‘‘accidents’’ to policies insuring ‘‘occurrences.’’15 The earlier,
accident-based policies were triggered when the ‘‘accident,’’ or the event causing the relevant injury or
damage, happened during the policy period. Under
the newer occurrence-based policies, it was the injury
or damage itself, rather than its cause, which had to
take place during the policy period to trigger coverage.16 Thus, the transition from accident-based to
occurrence-based policies raised the possibility that
both an earlier accident-based policy and a later
occurrence-based policy would cover the same loss. In
response, underwriters developed non-cumulation
clauses to prevent a double recovery.17

In arguing for this approach, policyholders often point
to the prior insurance/non-cumulation of liability
clauses (‘‘non-cumulation clauses’’) that are frequently
found in commercial general liability (‘‘CGL’’) policies.
These clauses typically provide that, if a prior policy
covers a loss also covered under a later policy, the limits

Mr. French uses this historical context to assert that the
non-cumulation clause does not apply in any other
context. Speciﬁcally, Mr. French argues that the clause
was intended solely to avoid situations in which an
insurer had to pay under both an earlier, accidentbased policy (because the cause of the injury or damage

Historically, policyholders have argued that the only
legitimate way to apportion damages under general liability policies is to apply a contractual version of jointand-several liability, generally known in this context as
‘‘all sums’’ liability. The all sums approach potentially
holds each triggered policy responsible for the entirety
of the damages, regardless of how much of the injury or
damage giving rise to those damages happened during
a particular policy period (subject to policy limits).8
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happened during its policy period) and under a later,
occurrence-based policy (because the resultant injury
or damage happened during that policy period).18
The drafters, Mr. French claims, did not anticipate
later developments in insurance law, such as all sums
liability or the continuous trigger theory.19 Accordingly, Mr. French maintains, the non-cumulation
clause is ‘‘hopelessly ambiguous’’ and is nothing more
than a rebranded ‘‘other insurance’’ provision.20
Reasoning that non-cumulation clauses, like other
insurance clauses, ‘‘purport to shift the liability for a
loss from the policy at issue to other policies issued in
prior years, so the same principles apply,’’21 Mr. French
relies on superﬁcial similarities between the clauses.
However, other insurance clauses generally apply to
concurrent coverage situations, in which two or more
policies issued in the same year cover the same loss.22 In
contrast, non-cumulation clauses address the situation
in which consecutive policies apply to the same loss.23
Furthermore, fundamental principles of contract construction require insurance contracts to be interpreted
in their entirety, giving effect to all terms and provisions. Mr. French’s assertion that other insurance and
non-cumulation clauses are the same violates this cardinal principle.24
Mr. French further asserts that the non-cumulation
clause is ambiguous when applied to long-tail claims,
implying that any such ambiguities arise only because
the non-cumulation clause is somehow incompatible
with the all sums approach, despite years of policyholder arguments that the existence of the clause supports this approach. In essence, Mr. French asserts that
difﬁculties in applying a contract provision render it
ambiguous. In fact, precisely the opposite is true.25
Moreover, several courts have concluded that the
non-cumulation clause is unambiguous and applies in
the all sums context.26 For instance, in Stonewall Insurance Co. v. E.I. du Pont de Nemours & Co., the court
recognized that the non-cumulation clause applies
under the all sums approach to limit the amount a
policyholder may seek from a subsequent excess
insurer.27 Stonewall recognized that importing ambiguities into a non-cumulation clause by divorcing key
terms from the context in which they appear would
‘‘dishonor the spirit of the clause’’ and permit the
insured to improperly obtain a double recovery.28
Similarly, both Hercules, Inc. v. AIU Insurance Co.
and Outboard Marine Corp. v. Liberty Mutual Insurance
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Co. implicitly recognized that non-cumulation clauses
do not apply in the context of pro rata allocation, but
would apply under the all sums approach.29
Additionally, Mr. French contends that there is no
‘‘amount due’’ under prior insurance, as referenced in
the non-cumulation clause, unless and until the policyholder presents a claim under those policies. Accordingly, this argument goes, the non-cumulation clause
does not apply unless and until the policyholder
demands payment under the earlier policies.30 This
argument disregards the fact, in asserting all sums liability, policyholders are maintaining that all policies
issued during the relevant injury or damage period are
jointly and severally liable; thus, the very nature of the
all sums theory means that the policyholder is asserting
that there are ‘‘amounts due’’ for the loss under all
policies. The argument also misconstrues the word
‘‘due’’ which, under the appropriate deﬁnition here, is
deﬁned as ‘‘owed’’ or ‘‘owing as a debt.’’31 Because all
sums proposes that all policies on the risk during the
relevant timeframe owe coverage, the notion that there
are no ‘‘amounts due’’ under the earlier policies until the
policyholder presents a claim directly contradicts the
all sums theory.
The ‘‘amount due’’ contention also is ﬂawed because, if
correct, it would enable policyholders to unilaterally
circumvent the non-cumulation clause by selecting
the order in which to target its policies. Yet Mr. French
acknowledges that the purpose of the clause was to
prevent the policyholder from recovering under earlier
accident-based policies and later occurrence-based
policies for the same loss, and nothing would prevent
a policyholder from using this same ‘‘amount due’’
argument to avoid the application of the clause in the
accident- and occurrence-based policy context. Policyholders could simply target the later occurrence-based
policy with a non-cumulation clause ﬁrst, and then turn
to the earlier accident-based policy. The ‘‘amount due’’
argument would thus render the non-cumulation
clause a nullity even in the historical context in which
Mr. French acknowledges it is supposed to operate.
Various courts have rejected the ‘‘amount due’’ argument because it would permit the policyholder to
manipulate its order of recovery in this way, thereby
rendering the clause mere surplusage.32
The non-cumulation clause ought not to be applied
when pro rata allocation, as opposed to all sums
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liability, is employed. Pro rata allocation honors the
policy language by limiting an insurer’s liability to
injury or damage happening only within its policy period. Accordingly, under the pro rata approach, the noncumulation clause should not apply, since no earlier
policy is paying for the same loss as a later policy.33
Yet through their advocacy, policyholders have persuaded some courts to adopt the all sums approach.
All sums liability is closely analogous to, if not identical
to, precisely the situation that gave rise to the need for
the clause in the ﬁrst place. Thus, the all sums framework falls squarely within the scope of these clauses.
Ultimately, policyholders should be required to lie in
the bed they made: non-cumulation clauses, which
policyholders have used effectively in some jurisdictions
to achieve the all sums result they desire, do and should
apply in the all sums context. Simply put, if, as policyholders contend, the non-cumulation clause supports
the all sums approach, then it must apply under that
approach. If Mr. French is right, and the clause does
not apply in the all sums context because it is limited
to recoveries under accident- and occurrence-based
policies, then it is irrelevant to the allocation issue
and does not support all sums liability in the ﬁrst place.
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(D.N.J. Feb. 10, 1994) (‘‘[N]o confusion or ambiguity exists regarding the Non-Cumulation clause.
‘[T]he words of an insurance policy should be given
their ordinary meaning, and in the absence of an ambiguity, a court should not engage in a strained construction to support the imposition of liability.’ ’’ (alteration
in original) (quoting Longobardi v. Chubb Ins. Co.,
582 A.2d 1257 (N.J. 1990))); Air Prods. & Chems.,
Inc. v. Hartford Accident & Indem. Co., Civ. A.
No. 86-7501, 1989 WL 73656, at *6–7 (E.D. Pa.
June 30, 1989), aff’d in part, vacated in part, 25
F.3d 177 (3d Cir. 1994) (concluding that there is
no basis for failing to enforce the terms of the noncumulation provision); Stonewall Ins. Co. v. E.I. du
Pont de Nemours & Co., 996 A.2d 1254, 1259 (Del.
2010) (agreeing with the motion judge’s application of
the unambiguous non-cumulation clause); Hercules,
Inc. v. AIU Ins. Co., 784 A.2d 481, 493–94 (Del.
2001) (applying a non-cumulation clause and ‘‘all
sums’’ provisions to determine insurance coverage);
Viking Pump, Inc. v. Century Indem. Co., 2 A.3d
76, 127 (Del. Ch. 2009) (emphasizing that the language of the non-cumulation clause works precisely
in an ‘‘all sums’’ context); Hiraldo v. Allstate Ins. Co.,
840 N.E.2d 563, 564–65 (N.Y. 2005) (enforcing a
non-cumulation clause); Mark IV Indus. v. Lumbermens Mut. Cas. Co., 2006 N.Y. Misc. LEXIS 1294,
at *15 (N.Y. App. Div. Apr. 28, 2006) (holding that
the ordinary language of the non-cumulation provision applied).

sums’’ context, but did so based on a misapprehension
of the nature of the clause. Attempting to distinguish
the Delaware Chancery court’s holding in Viking
Pump v. Century Indem. Co., 2 A.3d 76 (Del. Ch.
2009), that non-cumulation clauses applied in an
‘‘all sums’’ context, Corning emphasized the fact that
the ‘‘other insurance’’ clauses at issue in the case before
it applied only to concurrent coverage and, thus, did
not mandate joint and several liability. Corning, No.
04398. The court implicitly grouped non-cumulation
clauses and the ‘‘other insurance’’ clauses at issue
together for purposes of its analysis, and in doing so
erroneously assumed that non-cumulation clauses
apply only in the concurrent coverage context. Id.
24.

See, e.g., Enter. Tools, Inc. v. Export-Import Bank of
the U.S., 799 F.2d 437, 439 (8th Cir. 1986) (stating
that ‘‘clauses must be read in context,’’ suggesting that
an insurance contract must be read as a whole to
determine what the parties reasonably intended by
its terms); Gfeller v. Scottsdale Vista N. Townhomes
Ass’n, 969 P.2d 658, 660 (Ariz. Ct. App. 1998)
(where possible, a court should interpret a contract
in such a way as to reconcile and give meaning to all
of its terms).

25.

See, e.g., Drews Distrib., Inc. v. Leisure Time Tech.,
Inc., No. 97-2391, 1999 WL 183811, at *11–12 (4th
Cir. Apr. 5, 1999) (observing that a contract is not
ambiguous merely because it is difﬁcult to construe);
Candid Corp. v. Assurance Co., No. CV054008138,
2007 WL 1120616, at *9 n.5 (Conn. Super. Ct.
March 29, 2007) (noting that difﬁculties in applying
a particular contract provision to a given set of factual
circumstances do not render the provision itself
ambiguous); McCann v. Glynn Lumber Co., 34
S.E.2d 839, 845 (Ga. 1945) (noting that a contract
is not ambiguous merely because it may be difﬁcult
to construe); Shivvers v. Am. Family Ins. Co., 589
N.W.2d 129, 135 (Neb. 1999) (‘‘[A]n otherwise
unambiguous provision is not made ambiguous simply because it is difﬁcult to apply to the facts of a
particular case.’’ (quoting Quinlan v. Coombs, 314
N.W. 2d 125, 128 (Wis. Ct. App. 1981)) (internal
quotation marks omitted)).

26.

See, e.g., Liberty Mut. Ins. Co. v. Treesdale Inc., 418
F.3d 330, 341–44 (3d Cir. 2005) (enforcing a clear
and unambiguous non-cumulation clause); Plantation

27.

996 A.2d 1254, 1259-60 (Del. 2010).

28.

Id. at 1260.
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29.

Hercules, 784 A.2d 481, 494-95 (Del. 2001); Outboard, 670 N.E.2d 740, 750 (Ill. App. Ct. 1996).

30.

French, supra note 13, at 391.

31.

See MERRIAM-WEBSTER DICTIONARY, Due, available at
http://www.merriam-webster.com/dictionary/due
(last visited Feb. 16, 2013).

32.

See, e.g., Endicott Johnson Corp. v. Liberty Mut. Ins.
Co., 928 F. Supp. 176, 181–82 (N.D.N.Y. 1996)
(ﬁnding that the relevant non-cumulation clause was
not ambiguous, and therefore plaintiff could not
‘‘stack’’); O-I Brockway Glass Container, Inc. v. Liberty Mut. Ins. Co., No. Civ. 90-2797 (AET), 1994
WL 910935, at *7–10 (D.N.J. Feb. 10, 1994)

8

(rejecting the policyholder’s argument that it could
invoke coverage in reverse chronological order).
33.

See Viking Pump, Inc. v. Century Indem. Co., 2 A.3d
76, 123 (Del. Ch. 2009) (reasoning that after application of pro rata allocation, the ‘‘very premise upon
which the [n]on-[c]umulation . . . provision[] [is]
based is absent, because there is no common injury’’);
Outboard Marine Corp. v. Liberty Mut. Ins. Co., 670
N.E.2d 740, 754 (Ill. App. Ct. 1996) (declining to
give effect to non-cumulation clause under a pro rata
allocation scheme); Spaulding Composites Co. v.
Aetna Cas. & Sur. Co., 819 A.2d 410, 422 (N.J.
2003) (explaining that once a court adopts pro rata
allocation, the non-cumulation clause ‘‘drops out’’ of
the policy). n

MEALEY’S LITIGATION REPORT: INSURANCE
edited by Gina Cappello
The Report is produced four times a month by

1600 John F. Kennedy Blvd., Suite 1655, Philadelphia, PA 19103, USA
Telephone: (215)564-1788 1-800-MEALEYS (1-800-632-5397)
Email: mealeyinfo@lexisnexis.com
Web site: http://www.lexisnexis.com/mealeys
ISSN 8755-9005

