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How Your Employee’s Distracted Driving Habits Could Cost Your Company
By Allison M. Adams and John W. Campbell, Jr.

If your employee responds to a work e-mail or text while driving, and causes an accident, your company
could be held liable for the distracted driving. With the passing of Illinois’ new ban on almost all cell phone
use while driving, which goes into effect January 1, 2014, employers face increased scrutiny and potential liability in form of negligence lawsuits under the respondeat superior doctrine and potential OSHA violations. OSHA (Occupational Safety and Health Administration), the main federal agency charged with the
enforcement of safety and health legislation, has stated that if an employer requires an employee to email
or text while driving, or even if the employer organizes work so that using a mobile smart phone is a “practical necessity even if not a formal requirement [to complete work tasks],” that employer has violated OSHA
standards. A violation of OSHA standards carries the risk of a penalty from a citation up to a $7,000 fine.
What is the New Illinois Law?
Currently Illinois law only prohibits hand-held talking on a cellphone in school zones and construction zones.
Additionally, a driver may not compose, send or read an electronic message while driving. The City of Chicago
has a further ban on any cell phone use, for talking, texting, or internet use, unless used “hands free.”
The Illinois legislature, presumably in recognition of the wide variety of uses for phones and the lack of legal
uniformity throughout the state, enacted an amendment to its cell phone use laws. Starting on January 1,
2014, the distinction between sending an electronic message and general cell phone use will be eliminated.
A driver in Illinois will be banned from not just texting, but from any use of an electronic device. The permitted
exceptions for using an electronic device while driving include: (i) hands free use (except while in school or
construction zones); (ii) use to press a single button to initiate or end a call; (iii) in an emergency situation; (iv)
a driver parked on the side of the roadway; or (v) if in traffic and the car is in park or neutral. There are additional exceptions which allow for the use of a GPS navigation system that is built into the car system that is not
also a cell phone, and for a music player, that is not also a cellphone, such as an iPad® or other tablet device.
How Can the Employer Company be Responsible for Someone Texting?
If an employee drives distracted due to work related texts or emails, in addition to the driver’s potential $75$150 fine for violation of the Illinois act and the employers’ potential liability for an OSHA violation, a victim of the driver’s distracted driving may sue the employer for the victim’s injuries and financial damages.
Plaintiff’s attorneys have found success and deep pockets by holding the employer responsible for the employee’s texting or e-mailing while driving. In 2012, a Texas jury found Coca Cola Enterprises liable for
over $21 Million in damages when an employee hit the victim’s car causing substantial spinal injuries while
the employee was on a hands-free cell phone for a business call. The winning theory placing employers
at risk is called the respondeat superior doctrine. Under that doctrine, an employer is liable for any negligent actions taken by its employees in the course or scope of their work for the employer. If an employee
is checking work e-mail, speaking on a conference call or texting a client, and negligently hits someone,
the employer may be held responsible. The National Highway Traffic Safety Commission estimated that onthe-job crashes cost employers over $24,500 per crash, $128,000 per injury, and $3.8 million per fatality.
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So What Should Employers Do?
So how can an employer protect the company?
OSHA suggests an employee policy specifically prohibiting such distracted
driving. But a written policy alone is not enough. It is highly recommended that these policies be reinforced with employer action. Supervisors must enforce these policies by reminding employees to not be responsive while driving, to consistently encourage employees to pull over
before responding, and to not “organiz[e] work so that it is a practical necessity” (as stated by one OSHA representative). This means do not
require employees to respond to calls, texts, or emails, within time frames where it can be assumed the employee is on the road. While it
is a business reality that clients expect accessibility through cell phones at almost all times, if an employing company encourages such
accessibility, the company could be placing its employees at risk, and risking substantial financial liability. There are an increasing number of
studies showing the cognitive effect of distracted driving, even hands-free, and juries are agreeing that distracted driving is a form of negligence.
Take the above mentioned Coca-Cola Enterprises case, where a marketing employee was using her cell phone hands free at the
time, and Coca Cola Enterprises had a policy of hands free only cell phone use while driving, all in accordance with Texas law. The
jury was still persuaded that she and her employer were negligent, due to the fact that the driver was so engrossed in her work conversation she did not realize the color of the light, and insisted she had a green arrow, despite hard evidence showing she turned on red.
In a new development on the law, a New Jersey appellate court recently opined that a person who sends the text to the driver with a “special reason”
to know that the recipient is driving and would read the messages, may be found liable for the driver’s distracted driving. If you have a special reason
for knowing an employee is on the road and will read and respond to the message, you may be liable for the damages caused by the distraction.
In essence, employers should: (i) advise their employees of the new Illinois law regarding cell phone use and driving; (ii) implement
a policy regarding cell phone use and driving; and (iii) take measures to reinforce that policy. Supervisors should not turn a blind eye when
receiving an e-mail from an employee they know to be driving at the time. Requiring employees to pull over when checking their e-mail
may force a five minute delay in response-time, but could save your company from substantial liability and keep your employees safe.
SATC has helped many businesses with their employee policies and handbooks. If you have any questions regarding these issues, please do not
hesitate to contact John W. Campbell, Jr. at jcampbell@satcltd.com or 312.554.3126.

Don’t Discriminate Against Section 8
By: Phillip N. Coover

Cook County recently passed a law prohibiting residential landlords from discriminating against tenants for their use of housing choice vouchers
(formerly known as “Section 8”) to pay rent. For many years, Landlords were specifically allowed to deny tenants just for using housing vouchers.
No more. The Cook County Human Rights Ordinance deletes a prior exception to the source of income provision which, in effect, make it illegal to
discriminate against tenants for engaging in Section 8 housing choice vouchers. The City of Chicago has protected housing choice voucher tenants
from discrimination for twenty years and the rest of Cook County is finally catching up—with one small exception. Interestingly, the City of Glenview
subsequently used its Home Rule power to override the change to the Cook County ordinance to allow Landlords to continue to discriminate on this basis.
The Cook County Human Rights Ordinance generally prohibits discrimination in all real estate transactions for protected classes which
include race, color, sex, age (over 40), religion, disability, national origin, ancestry, sexual orientation, marital status, parental status, military
discharge status, source of income (this protected class relates directly to the housing choice voucher programs), gender identity or housing status. The section regarding real estate transactions has exceptions where discrimination is allowed for: (1) housing developments
when subsidized by government for the benefit of that group or housing associations for senior citizens; (2) religious organizations restricting
access to the same religion; (3) single sex housing accommodations made for that sex; and (4) a private room(s) of a private residence.
Until the recent change, the fifth exception specifically allowed landlords to discriminate against housing choice voucher program tenants.
This fifth exception has now been removed, which makes it illegal to turn away tenants using housing choice vouchers solely on that basis.
However, this does not mean that Landlords must accept all housing choice voucher tenants. All tenants can still be screened for non-discriminatory
reasons such as prior evictions or apparent inability to pay the portion of the rent which the tenant would still be required to pay. For background,

WINTER/2014
a housing choice voucher program is typically funded by the Federal Government and the funds are distributed to locally administered public housing agencies (“PHA”). Those PHAs work with local tenants to determine eligibility for the program and amount of funding. If approved, the tenant
would enter into a lease with the Landlord, and the Landlord would enter into a contract with the PHA directly. The PHA would be responsible
to pay its designated portion which is an equation based upon the rental rate, median income in the area, and the tenant’s familial income. The
equation typically results in seventy percent or more of the rent being paid through the voucher. The tenant is then responsible for the remaining
portion. If the Landlord screens the proposed tenant and determines through review of the proposed tenant’s credit history that the tenant would
be unable or unlikely to fulfill his or her obligations, the Landlord would be within its rights to refuse the tenant. However, Landlords should also be
cognizant to apply screening and denial determinations fairly and evenly across the board to avoid even the appearance of discriminatory practices.
If you have any questions regarding these issues, please do not hesitate to contact Phillip N. Coover at pcoover@satcltd.com or 312.554.3103.

Protecting Your Clients and Yourselves from the Keep Chicago Renting Ordinance
By: Phillip N. Coover

The City of Chicago recently enacted an Ordinance to “protect” tenants of foreclosed rental properties in Chicago that comes with severe penalties
(a/k/a the “Keep Chicago Renting” law). In short, the Ordinance requires lenders and banks (and their management agents) that take title during
the foreclosure or after sale confirmation to: (1) register the rental building for $250.00 and designate an authorized agent; (2) offer bona fide tenants an option to either renew their lease until the property is sold to a third party at 102% of the current rental rate (with 2% yearly escalations);
or give the tenant a “Tenant Relocation Assistance” payment of $10,600.00; and (3) serve and post a statutory notice within twenty-one days to
all qualified tenants in four languages (English, Spanish, Polish, and Chinese). If the bank does not abide by these requirements, the tenants
have private rights of action against the bank (and property manager) for statutory damages of two times the Tenant Relocation Assistance fee
($21,200.00), plus their attorney’s fees, and the City of Chicago can pursue ordinance violations with fines between $500.00-$1,000.00 per tenant,
per day. With such enormous liability, comes a real opportunity for management agents to set up procedures to protect themselves and their clients.
Who Does the Act Apply to? The Act applies to lenders and banks (and their management agents) that take title through a deed in lieu of foreclosure, a consent foreclosure, or judicial sale after the sale has been confirmed. The Ordinance does not apply to: third party purchasers; receivers
who take title after foreclosing on a Receiver’s certificate; an owner who takes the property back over from the bank; an owner who will occupy
the rental unit as the person’s principal residence; and a Not-For-Profit corporation whose purpose is to provide financing for affordable housing.
Notice. Within twenty-one (21) days of taking title, the bank must make a good faith effort to identify the names of all tenants and serve them
with a statutory notice containing required disclosures in four different languages (English, Spanish, Polish, and Chinese) and the name, address,
and telephone number of the owner or owner’s property manager. Until the owner serves the notices, it does not have a right to collect rents.
Extended Lease or Relocation Fee. The bank/owner of the foreclosed property has a choice. It can either offer to extend each bona fide tenant’s
lease until the property is sold to a third party purchaser at the same rental rate (with up to a 2% increase) and only 2% yearly increase; or give
the tenant $10,600.00 in certified funds as the Tenant Relocation Assistance payment. If the tenant refuses the lease extension, the owner has
no obligation to give the tenant the Tenant Relocation Assistance payment. It is also clear that nothing in this Ordinance prohibits an owner from
evicting a tenant for cause including failure to pay.
Registration. Within ten days of becoming the owner of the property, the bank must register the property with the Building commissioner, pay a
$250.00 registration fee, and designate an authorized agent for service of process and notices.
Penalties. The Ordinance gives private citizens the right to file suit if they were not served notice or offered the lease extension or
Tenant Relocation Fee. The penalty is two times the Tenant Relocation Assistance fee, or $21,200.00. Furthermore, the prevailing
party in the lawsuit gets their reasonable attorney’s fees. In addition, the City has the right to fine the owner for violating the Ordinance in
an amount not less than $500.00 nor more than $1,000.00. This is per tenant, per day. With a multi-unit building, fines could be severe.
This new Ordinance takes extremely aggressive measures against lenders and banks taking title, ostensibly to reduce the amount of dangerous
vacant buildings. With this aggressive new law, property managers have an opportunity to put procedures in place to protect themselves and their
clients from substantial liability.
SATC has given seminars on this topic and helped companies set up compliance procedures to protect themselves and their clients. If you
have any questions regarding these issues, please do not hesitate to contact Phillip N. Coover at pcoover@satcltd.com or 312.554.3103.

