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The New Medical Marijuana Law And Your Business
By Phillip N. Coover

The local news is filled with stories regarding the recent passage of Illinois’ Compassionate Use of Medical
Cannabis Pilot Program Act (“MCPP”), its effect on the public, the licensure process, and the political issues.
But business owners want to know whether employees are granted the right to use cannabis on their premises,
and if employees will be allowed to use the substance while on the job or immediately prior to being on the job.
Moreover, are employers responsible for mistakes that are made while users are on the substance? The Illinois
MCPP is a fairly restrictive law that takes these questions into consideration and provides some protection
for employers. While the law protects registered medical marijuana users from criminal prosecution (if used in
accordance with the law’s restrictions), it does not allow employee-patients to use or possess in contravention
of a workplace policy. Even the state senator who sponsored the legislation, Rep. Lou Lang, acknowledges that
limitation: “Whatever rules employers have at their workplace can stay in place. We were very specific that if
you have a drug free workplace, it can remain drug free.”
What is the MCPP?
The MCPP is a four year pilot program, which went into effect on January 1, 2014, and allows qualifying patients
with a debilitating medical condition the right to possess and use less than 2.5 ounces of prescribed cannabis
from a physician that has had a fifteen (15) month prior relationship with the patient and only if that cannabis
is purchased from an Illinois licensed dispensing agent and dispensing organization. Illinois is in the process
of promulgating rules through the Illinois Department of Financial and Professional Regulation and the Illinois
Department of Public Health which will allow licensed and registered cultivation centers to grow the cannabis,
and licensed and registered dispensaries to distribute the cannabis.
Where Can People Use Cannabis? Will it Be on My Property?
Private businesses have the right to ban medical cannabis on their property. Cannabis will essentially be limited
to use in private establishments out of the public realm. Cannabis cannot be smoked in any public place where
an individual could be reasonably expected to be observed by any others, where smoking is prohibited under
the Smoke Free Illinois Act (i.e. restaurants, bars, etc.), on a school bus, elementary school, in a motor vehicle
of any sort, or in a private residence that provides child care services, among other prohibited places, but it
can be ingested (but not smoked) in a health care facility. Cannabis cannot be possessed on a school bus, on
elementary school grounds, or even in a private vehicle unless it is in a secured tamper resistant container and
reasonably inaccessible while the vehicle is moving (i.e. trunk.) Essentially, a qualified patient or caregiver can
obtain the cannabis from the dispensary, store it in the vehicle to transport it to a private residence, and can
use the cannabis in that residence (as long as it is not also a licensed child care facility).
Are Qualified Registered Users a Protected Class from Discrimination?
Qualified, registered, medical marijuana users are a protected class from discrimination. No employer or landlord may discriminate may refuse to employ, or lease to, a qualifying medical marijuana user solely on that
basis.
What Can Employers do to Protect Their Business from Impaired Employees?
While discrimination is illegal, an employer can enforce zero-tolerance employee policies during work hours
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(or set reasonable regulations concerning the consumption, storage, or timekeeping requirements for patients that are employees), and a Landlord
can prevent the smoking of cannabis on its premises by including such a provision in its lease.

An employer may discipline an employee-patient for violating a workplace drug policy. Employers should be careful to protect themselves from
discrimination lawsuits when disciplining employee-patients, including maintaining excellent records of alleged impairments, and must afford the

employee a reasonable opportunity to contest the basis for the determination that they were impaired, before the employer hands out discipline.

There is no cause of action against an employer for [disciplinary] actions taken against the employee-patient for the employer’s good faith belief that
an employee-patient used or possessed cannabis on work premises or during work hours or was impaired during work hours.

Employers are concerned that impaired employee-patients may cause accidents while on the job. Generally, under a doctrine known as the respondeat

superior theory, an employer can be liable for negligent actions taken by its employees in the course or scope of their work for the employer. The
MCPP provides a defense for employers where if the employee-patient causes an injury or loss to a third party while impaired, there is no cause of
action as long as the employer neither knew, nor had reason to know, that the employee was impaired.

It should also be noted that an employer may not be aware of the employee’s use of medical cannabis as the employer must abide by the requirements

and limitations of the Americans with Disabilities Act of 1990 (the “ADA”). Employers are urged to use extreme caution when asking any employee
a medical or disability related question. For a review of an employer’s limitations to make disability related inquiries under the ADA, please see the
United States’ Equal Employment Opportunity Commission’s enforcement guide.

Heightened Scrutiny for Licensed Professionals – Attorneys, Accountants, Real Estate Brokers
The MCPP protects registered users from arrest or prosecution for the use or consumption of medical marijuana. However, if the licensed professional
(an attorney, accountant, a real estate broker, or any other professional requiring professional license) is impaired while engaging in the profession

for which he or she is licensed, then there is no protection from criminal prosecution. With the passage of MCPP and the increased instance of medical
marijuana users across the United States, employers may wish to take this opportunity to review their drug and workplace policies.

If you have any questions regarding these issues, please contact the author, Phillip N. Coover, at pcoover@satcltd.com or 312-554-3103.

Insurance Agents, Brokers And Producers – What’s The Difference Anyway
By Diane M. Crary and Robert D. Tepper

The history of Illinois case law on the question of who is an insurance agent, an insurance producer and an insurance broker – and their differing
duties to a customer, if any – has been a complex and an evolving issue, one that the Illinois Supreme Court may soon make more definitive.
Until 1997, Illinois courts generally found that insurance brokers had a duty to their client, the insured, while insurance agents had no duty to the
insured client, and instead solely had a relationship with the insurance carrier. Since the enactment of the Illinois Insurance Placement Liability Act,
which became effective on January 1, 1997, many courts have used the language of the statue to define and limit the duties of “insurance producers”
to their insured clients, making the determination that the statute was intended to clarify.
Under the Illinois Insurance Placement Liability Act, “an insurance producer, registered firm and limited insurance representative shall exercise
ordinary care and skill in renewing, procuring, binding or placing the coverage requested by the insured or proposed insured.” The question of who
is an “insurance producer” under this statute, however, and thus who owes a duty of ordinary care and skill, still leads to disparate decisions in the
courts. The Fourth District Appellate Court, and many other courts, have held that an “insurance producer is anyone required to be licensed to ‘sell,
negotiate, or solicit insurance,’” thus taking the position that the Insurance Placement Liability Act eliminated the common-law distinction between
insurance producers, brokers and agents in terms of owing a duty to customers. However, the issue is still unsettled.
In late 2013, a Fourth District Appellate Court again took the position that the Illinois legislature had eliminated the common-law distinction, and the
Illinois Supreme Court has recently accepted that case for hearing (Steven Skaperdas v. Country Casualty Insurance Co., No. 117021). A definitive
ruling on the issue of whether there is a distinction between insurance agents, brokers and producers, for purposes of their duty of ordinary care and
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skill toward insured clients, would put past decades of inconsistent rulings to rest.
Knowing the expectations of the client and duties required of the insurance producer at the outset of a relationship with an insured client can often
eliminate future disputes and possibly even litigation. As we have handled several cases and continue to handle cases surrounding these issues,
we welcome a ruling by the Illinois Supreme Court to clarify and simplify applicable law.
If you would like to discuss this further or would like updates on the Illinois Supreme Court’s findings, please contact Robert D. Tepper at
rtepper@satcltd.com or 312.554.3116.

Building Code Cases – Are Attorneys Really Necessary
By Phillip N. Coover

There was a recent appellate ruling (Stone Street Partners LLC vs. The City of Chicago Department of Administrative Hearings, 2014 IL App (12t)
123654), which requires attorneys to represent corporations (and presumably, limited liability companies) in administrative hearings. The rule for
lawsuits has always been that a corporation must be represented by licensed legal counsel. But for years, individual managers and agents, who
were not licensed attorneys, have appeared at 400 W. Superior to defend corporate landlords against building code violations (or other administrative
hearings) and negotiate agreed fines. And for years, no one questioned the practice. The City of Chicago believed legal counsel was not required
since the administrative process is designed to be faster, more efficient, and less costly than Circuit Court lawsuits. That was until now. Under the
recent appellate ruling, the City can no longer discuss violations or negotiate settlements with non-attorneys. If counsel is not present, the City will
seek default judgments.
The facts of the case started in 1999 when the City of Chicago pursued an administrative violation which carried a relatively minor fine of $1,050.00
The City had mailed notice of the violation to the property address, instead of the Landlord’s registered agent as required. As a result, an individual
who was the caretaker of the property manager appeared and consented to the judgment. The Landlord, Stone Street, LLC, learning of the judgment
some 12 years later in 2011, filed suit to render the judgment void. The Circuit Court dismissed that suit, but Stone Street appealed, and the Appellate
Court found that a corporation must be represented by legal counsel even in administrative suits, and found the judgment was void since the individual
who appeared on did not have the requisite authority to consent to the judgment.
This means that all corporations and limited liability companies must send an attorney to administrative hearings. If they do not, the City will not
negotiate with these individuals and the corporations run the risk of having a default judgment entered against them.
If you have any questions regarding these issues, please do not hesitate to contact Phillip N. Coover, at pcoover@satcltd.com or 312-554-3103.

Slapped! Strategic Lawsuits Against Public Policy
By Allison M. Adams and Phillip N. Coover

What is an Anti-SLAPP Law
Twenty-nine states have enacted what is referred to as an “Anti-SLAPP” law. An Anti-SLAPP law protects free speech by prohibiting meritless lawsuits against people voicing their opinions in an effort to further some government action. These lawsuits are typically seen where a developer is
attempting to develop a property, only to be met with public outcry, and then the developer files a meritless lawsuit against the public critic with the
goal to drive up legal fees so the public person backs down and is silenced. This tactic is known as Strategic Lawsuits Against Public Participation
(SLAPP).
Illinois passed its own Anti-SLAPP law in 2007, known as the Citizen Participation Act, which is aimed to prevent retaliatory lawsuits which chill
participation in the public discourse. An Anti-SLAPP law is intended to protect individuals who have spoken out to obtain “favorable government
action, result or outcome.” A hypothetical example helps demonstrate this situation: Suppose a resident of the 44th Ward of Chicago, which is home
to Wrigley Field, attends a meeting with his alderman on Wrigley Field renovations and states his unfavorable opinion, and the Cubs’ organization
subsequently sues the resident for defamation with the goal of the resident becoming so bogged down by the legal system and escalating legal fees,
he may choose to stop participating in the public discussions. The Anti-SLAPP law provides a legal basis for the Court to quickly throw out the case,
and could grant the resident an award of legal fees.
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When it Can be Used
In order to use the Anti-SLAPP law, the person being “SLAPPed” must have genuinely aimed his or her speech at obtaining government action
and the lawsuit must be completely meritless and in retaliation of the free speech being used. Additionally, the person seeking use the anti-SLAPP
defense must show that the lawsuit was brought with the sole intent to harass, intimidate, or discourage the speaking person from engaging in free
speech. If there are genuine damages or possible merit to the case, then the person will not be able to use the Anti-SLAPP defense.
How it Works
The Anti-SLAPP law gives a person a way to quickly dismiss the SLAPP lawsuit. Once a person brings a motion to dismiss using the Anti-SLAPP
law, the court is required to have a hearing on the motion within 90 days, and during that time all discovery is halted, meaning the SLAPPer may not
request documents to be produced or take a deposition. The law provides the obvious advantage of a quick decision to dismiss the case, and the
stay of discovery also helps to limit the costs to defend the lawsuit.
If the court determines the case was a SLAPP lawsuit, the case will be dismissed and the person who filed the meritless lawsuit will be ordered to
pay of the other side’s legal fees. This is an important tool for defending a person’s free speech, and also should be considered by any party before
filing a defamation lawsuit.
If you have any questions, please do not hesitate to contact Phillip N. Coover at pcoover@satcltd.com or 312.554.3103.

CANning the SPAM – Complying with the CAN-SPAM ACT
By Meghan E. White and John W. Campbell, Jr.

The CAN-SPAM Act (Controlling the Assault of Non-Solicited Pornography and Marketing Act) is the United States’ first set of rules governing the
transmission of commercial email. Despite its name, the Act does not apply solely to what we commonly think of as “spam,” rather, the Act applies
to all emails commercial in nature. If your company or business sends out emails in connection with your services, then you and your employees
are likely required to comply with the guidelines of the CAN-SPAM Act. Failure to do so can result in fines up to $16,000 per each separate email in
violation. Additionally, the State can bring a civil action against a company that violates the Act and seek damages up to $2 million.
The CAN-SPAM Act applies to email messages that have the primary purpose of advertising commercial goods or services. However, emails between
you and your clients that pertain primarily to “transactional or relationship” content are largely exempt from the provisions of the CAN-SPAM Act
(however, such emails cannot contain misleading or false information). An email has a transactional or relationship purpose when the content of the
message relates to ongoing transactions or the recipient’s previous agreement to purchase goods or services. For instance, if you and a client are
emailing regarding an ongoing business deal, then your email is exempt from the CAN-SPAM Act.
However, if your emails have the primary purpose of transmitting advertising or promotional content, such as sending out an email blast showing the
services you offer, then you must ensure that such messages comply with the CAN-SPAM Act. Some of the core requirements of the Act include:
1. Do not use information in the header or subject line of emails that may be false or misleading.
2. Identify the message as advertising material in a clear, conspicuous manner.
3. Include a legitimate mailing address for your business within the message.
4. Provide recipients with information on how they can opt out or “unsubscribe” from these emails,
and be sure to honor such opt-out requests within 10 business days.
While this list is by no means all-inclusive, you should be aware of the various provisions and requirements mandated by the CAN-SPAM Act and
evaluate your company’s use of commercial emails to ensure compliance.
If you have any questions regarding these issues, or whether your emails are exempt from the Act, please do not hesitate to contact
John W. Campbell, Jr., at jcampbell@satcltd.com or 312-554-3126.

