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Uncertainty in the Air: Use of Drones for Commercial Purposes
By Alex W. Norlander and John W. Campbell, Jr.

Drones, commonly referred to as unmanned aircraft systems within the aviation industry, are becoming
increasingly popular for commercial purposes. The recent rapid advancement in technology has allowed
individuals and businesses to conceive numerous innovative uses for drones, including aerobatic
demonstrations, photography and video for the purpose of marketing real estate, delivering packages, and
monitoring farming operations. Currently, the legality of commercial drone operations is unclear. The Federal
Aviation Administration (“FAA”) has stated that all unmanned aircraft systems operations for commercial or
business purposes are subject to regulation. This stems from a FAA statement issued in 1981 permitting the
civil use of model aircraft pursuant to certain safety standards set forth within the statement. These standards
restrict the operation of model aircraft over populated areas and limit their flight to below 400 feet above
ground. In 2007, the FAA issued a notice clarifying its policy that for drones to qualify as a model aircraft,
the aircraft must be operated for strictly recreational purposes. In 2012, Congress carved out a special rule
which prohibits the FAA from promulgating any regulations regarding model aircraft. The FAA’s current position is that model aircraft are only those aircraft used for recreational purposes, and all other unmanned
aircraft systems (i.e. commercial drones) are subject to all FAA regulations and enforcement. But without
specific regulations for commercial drones, it is unclear how the FAA intends to enforce its own policies.
With improving technology, an expanding market, and a dearth of regulations for commercial drones, Congress
directed the FAA to develop a plan to safely integrate drones into the civil airspace by September 2015. Despite
years of research, it seems unlikely that the FAA will meet the deadline set by Congress since it has not yet
reached a consensus on standards for technology that would enable drones to detect and avoid other aircraft.
Until the FAA releases the anticipated regulations which will govern commercial drones, the
enforceability of the FAA’s current regulations remains unclear. The recent Huerta v. Pirker case
illustrates that point. N.T.S.B. Order No. CP-217 (Mar. 16, 2014). In that case, the FAA issued an order
fining a drone operator $10,000 for operating the drone recklessly while filming an advertising
video for the University of Virginia. The fined operator appealed arguing that the FAA’s regulations do not
apply to commercial model aircraft flight operations. The judge agreed and found that because the FAA had
historically excluded model aircraft from its definition of aircraft, there was no enforceable FAA rule or
regulation granting the FAA authority to issue a fine in this case. While the FAA immediately announced
it would appeal the decision, it appears that the FAA’s authority over commercial drones may come under
question until it promulgates the new regulations. We are still waiting to see how Illinois courts will treat this issue.
Innovation and technology in the drone industry will continue to grow despite the undefined state of the law.
Businesses are not standing on the sidelines waiting for direction from the FAA or the judicial system to begin
investing in the drone industry. Instead, some companies are raising capital to expand engineering, sales, marketing, and customer support so they will be fully equipped to enter the market when the anticipated FAA regulations
are established. Until those regulations are established, the industry is in a holding pattern—waiting to take off.
SATC has helped many businesses with their employee policies and handbooks. If you have any questions
regarding these issues, please do not hesitate to contact John W. Campbell, Jr. at jcampbell@satcltd.com or
312.554.3126.
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Receipt of a Litigation Hold Notice: “I am supposed to do WHAT?”
By Diane M. Crary and Phillip N. Coover

Your business was served with a “litigation hold” notice demanding that you preserve physical and electronic information. What is it, and what
do you do now? A litigation hold notice is a letter notifying the recipient of pending or possible litigation and demanding the preservation of
physical documents and electronically stored information (e.g. emails, text messages, voicemails, electronic files, etc.). Receiving a notice can
be confusing, intimidating, and potentially very costly. Parties serve litigation hold notices to prevent the recipient from destroying evidence
related to a claim or litigation. Specifically, they seek to prevent a party from deleting emails and files, even by way of the routine
deletion of data, and old-fashioned document shredding. The hold notice letter should not be ignored since it is notice of your duty to take active
measures to ensure that the documents and information are properly preserved, and serious consequences may result from a breach of that duty.
The duty to preserve evidence may arise even before you receive a litigation hold notice or other demand from opposing counsel, including before lawsuit
is filed. Courts have held that you have a duty to preserve documents when you know, or should know, that evidence is relevant to current or future legal action.
Furthermore, Illinois courts currently do not recognize a difference between the intentional destruction of evidence or negligent
spoliation, which happens when you knew or should have known that documents or information may exist and did not take
sufficient measures to protect that information. The spoliation of evidence often gives one side an unfair advantage over the
opposing party. As a result, courts can sanction a litigation hold recipient for failing to take measures to prevent spoliation, even if inadvertent.
For more serious spoliation, such as intentionally destroying or deleting material evidence, courts can impose large monetary sanctions on the
offending party, including attorneys’ fees, and can order “adverse-inference jury instructions,” where a judge instructs a jury to infer that the destroyed or deleted evidence would have been harmful to that party’s case. Recently, the 7th Circuit Court of Appeals affirmed a default judgment
to the tune of $413 million dollars against the defendants due to their discovery abuse. Jan Domanus, et al. v. Derek Lewicki, et al., 742 F.3d 290,
299-304 (7th Cir. 2014). The Court found that the defendants had engaged in a pattern of misconduct, including lying, hiding records, destroying
evidence, dodging a deposition, preparing false documents, and entered the enormous judgment as a sanction for such conduct. While such a
severe sanction is rare and reserved for the most egregious conduct, lesser discovery sanctions are becoming more prevalent, particularly with
regard to electronic information. This recent case emphasizes the need to take care to comply with discovery rules—or face the consequences.
Due in part to the severity of the penalties for non-compliance, many parties are increasingly issuing extensive litigation hold notices and seeking
overwhelming amounts of electronically stored information (“ESI”). To catch up with the growing trend, the Illinois Supreme Court recently amended
its discovery rules relating to ESI requests. The amendments, which took effect July 1, 2014, define ESI officially for the first time, allow the requesting parties to receive the documents in their natural electronic format instead of paper printouts, and allow the Courts to narrow the scope of
discovery requests to make the production proportionate with the potential benefits (i.e. “proportionality”). The amendments are intended to prevent
discovery abuse and overly burdensome document requests. The increasing global shift to electronic file management, and recent recognition of ESI
in the changes to the Illinois Supreme Court rules, will likely result in the increased usage of litigation hold notices and ESI requests in the future.
If you have any questions regarding these issues, please do not hesitate to contact Phillip N. Coover at pcoover@satcltd.com or 312.554.3103.

Credit Checks: A Trap for the Weary
By Allison M. Adams and John W. Campbell, Jr.

Whether engaging a new business partner, employee, tenant, or even romantic interest, more and more people want to access to a person’s financial
credit report before becoming involved. For example, according to an Experian survey released in 2014, only 35% of couples discussed their credit scores
pre-marriage before 2008. After 2008, 61% of couples revealed their scores before the wedding night. Since the downturn, more and more people want to
verify financial information before making a deal, big or small. That additional financial information may be found in a person’s credit history; however credit
reports are considered private information and the Federal Credit Report Act (“FCRA”), and Illinois law, restrict when you may access a person’s credit report.
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But I Have Authorization!
When a consumer says, “you can check my credit,” that does not mean you have acquired proper authorization. You must have a signed authorization from
the person being investigated to run a credit report and it must be for a legitimate business need in connection with a business transaction initiated by the
consumer. While credit reporting agencies have a standard authorization form, you need to verify that the authorizations on the form actually authorize
your specific purpose for the credit check. Further, while you may think you have a legitimate business need, the Federal Trade Commission has narrowed
its definition of “business need.” For example, seeking to check if a person has a history of bad checks before accepting a check for a purchase may be a
legitimate business need, but seeking a person’s financial viability when determining whether or not to file a lawsuit against them, may not be. Furthermore, the FCRA allows authorization to run a credit report when furnishing credit to an individual or entering into a potential investment with the individual.
Additionally, while some form
mission has very clearly stated
you are negotiating new terms
there is imminent litigation, you

authorizations include language allowing access to run multiple credit reports, the Federal Trade Comthat there are only limited circumstances that a previous authorization permits later credit reports, such as if
on a current account. Furthermore, the FTC has specifically stated that if the consumer has defaulted or
may not use the prior authorization to run a new credit report to determine if your potential debtor is viable.

If your authorization is improper the FCRA provides for a penalty of $1,000 for each unauthorized report, or the actual damages caused by the
unauthorized report, whichever is greater. The consumer can also seek punitive damages, attorney fees and costs for an unauthorized report.
Special Rules for Employees
There are also additional protections for employees. As of January 1, 2011, an Illinois employer cannot inquire about an employee’s (or potential employee) credit history, obtain a credit report, or make a hiring decision based upon credit history. Illinois is one of nine states with similar
employee protections. This restriction does not apply to certain employers, such as banks, insurance companies, or debt collectors. The Illinois
law also makes an exception under specific circumstances, such as if the employee has access to over $2,500 in assets, is a signatory for
business assets, or is in a managerial position with either control of the business or access to personal, confidential, or financial information.
If you want access to a person’s credit history, you should be sure that you have the proper authority. If you have any questions regarding these
issues, please contact John W. Campbell, Jr. at (312) 554-3126 or jcampbell@satcltd.com.

