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Abstract: Many care-ethics scholars argue that care and justice should harmonize. While agreeing in general, we argue for
a hard limit on justice in some instances. For example, we find evidence to support limiting justice in favor of care in the
US military’s restricted reporting policy in cases of sexual assault. This policy allows victims to receive medical treatment
without initiating a criminal investigation. Moreover, the article finds additional evidence to normatively prioritize care
in the policy’s attentiveness and responsiveness, two values emphasized by care-ethics scholars. This article gives insight
into how care and justice can devolve into an antagonistic relationship, something many care-ethics scholars seek to avoid.
Finally, this article suggests how a more harmonious relationship between care and justice might be restored.

n the pervasive political controversies over how

universities, the military, and other institutions

should handle adult sexual assaults, politicians and
policymakers have focused on compelling institutions to
take sexual assaults seriously as crimes and to hold per-
petrators accountable (Bennett 2018; Gillibrand 2017;
Rhode 2016; Speier 2017; Turchik and Wilson 2010).
Not wanting to appear soft on crime, they have adopted
an “offender-centered approach.” This approach en-
courages victim reporting, strengthens investigative and
punitive processes, and pursues justice by punishing
perpetrators (Carson and Carson 2018; Henninger et al.
2019; Perkins and Warner 2017; Richards 2019; United
States Department of Defense Sexual Assault Prevention
and Response Office 2020b). In an offender-centered
approach, what the adult victim wants to be done with
the case is secondary to what the institution needs to do
with the alleged offender.

The US military has adopted a different strategy, a
“victim-centered” approach that deemphasizes investiga-
tions and punishment and shifts focus from the perpe-
trator to the victim. Since 2005, the military has focused
on the victim’s care to the extent of sometimes forgoing
holding the perpetrator accountable at all.

The military’s victim-care approach raises a question
about the relationship between care and justice. Some
scholars of care ethics argue that care ethics and jus-
tice are not competing, mutually exclusive approaches
(Clement 1996; Deveaux 1995; Engster 2001; 2007; Held
2015; 2018; Slote 2009; Tronto 2013). Instead, they con-
tend that care ethics and justice, though discrete, should
be harmonized. We call this group the complementary
school. Though individual scholars differ in relating jus-
tice and care, theorists in the complementary school
maintain that care and justice should be connected in a
mutually supporting relationship. A pathbreaking strand
of research has begun exploring conflicts between care
and justice and whether justice should be limited to care
(Engster 2020a; Held 2020).

Against some in the complementary school, we ar-
gue that care and retributive justice should not be har-
monized in some circumstances. We argue in favor of
a hard limit on justice. We find evidence for prioritiz-
ing care to the exclusion of justice in the US military’s
“restrictive reporting” option for sexual assault victims.
This option permits victims to obtain medical, psycho-
logical, and spiritual care without triggering a crim-
inal investigation. When a victim chooses to file a
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restricted report, authorities only record that an assault
occurred. No details about the case are collected (Loeb
2004; United States Department of Defense Care for Vic-
tims of Sexual Assaults Task Force 2004; United States
Department of Defense Sexual Assault Prevention and
Response Office 2006). Forensic evidence of the sexual
assault may be collected and preserved. Victims can pur-
sue a criminal case in the future but are not required to
do so.!

We argue that prioritizing care and, if necessary, ex-
cluding justice is normatively beneficial in this case. We
find evidence for the policy’s alignment with care ethics
in the policy’s values of attentiveness and responsiveness,
both of which are vital elements of care (Clement 1996;
Engster 2001; Fraistat 2016; Hankivsky 2014; Kittay 2001;
Tronto 2005).

Before proceeding, we define two key terms: care
ethics and justice. Care ethics is a contextual approach
that assigns moral significance to providing care, re-
ceiving care, and dependent relationships in human life
(Engster 2007; Gilligan 1993; Held 2018; Tronto 1993;
2010). Scholars of care ethics emphasize building healthy
relationships and meeting an individual’s nurturing,
healing, and growth needs. They focus on how to fos-
ter beneficial human relationships in concrete situations.
Rather than appealing exclusively to abstract principles
or ideals, they are attentive to the specific requirements
of an individual or a group in a particular context. Pol-
icy and programs address “what is actually the problem
as experienced” (Sevenhuijsen et al. 2003, 315). Ethics
of care scholars emphasize the interdependency of actors
who need care and can provide care to others, rather than
a society of autonomous rational actors pursuing diverse
life plans (Barnes 2006; Tronto 1993, 168). Taking vulner-
ability and dependence as a starting point, scholars argue
that laws should not assume that those receiving care are
failures or problems (Clement 1996; Minow 1990).

While there are many ways to define justice, we fo-
cus on retributive justice because this kind of justice is
central to sexual assault policy in the US military. Re-
tributive justice means adhering to the rule that crime
requires punishment in most cases. According to Jeffrie
Murphy, retributive justice is based on the “Kantian idea
of human dignity” (Murphy 2016, 28, emphasis original).
One way to respect the dignity of persons is “through
holding them responsible and sometimes resenting or
even punishing them for what they do instead of insult-

'The term “victim” is sensitive, especially for individuals who have
experienced sexual assault. We use the term in keeping with legal
terminology. We also acknowledge that some individuals do not
survive sexual assaults. It is not our intent to deny victims’ agency
or pass judgment on their status.
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ing them by regarding them as sick or helpless victims
of their fixed natures of social circumstances” (Murphy
2016, 28). Scholars engaged in the care-justice debate
have defined justice more universally than retributive jus-
tice. Still, they have also relied on a Kantian definition of
justice that appeals to universal principles and abstrac-
tion for justification. Following Kant, they understand
justice as deriving from individual rationality and con-
sisting of universal principles abstracted from context or
immediate consequences (Clement 1996; Deveaux 1995;
Engster 2001; Held 2015; Walker 2007).

This article first examines scholars in the comple-
mentary school who have argued that care and justice
should be harmonized in a nonconflicting relationship.
Next, the article turns to the policy in the second section
to demonstrate how care can be prioritized to the exclu-
sion of justice in restricted reporting. The third section
looks at the evidence that restricted reporting prioritizes
care in the policy’s attentiveness and responsiveness to
victims. The fourth section argues for valuing care over
justice in sexual assault policy. Finally, in the fifth sec-
tion, we argue that care is one way to build institutional
trust. In conclusion, we note the conflict between care
under restricted reporting and a different kind of justice,
restorative justice.

The Complementary School

Following the publication of Sara Ruddick’s “Maternal
Thinking” and Carol Gilligan’s I a Different Voice, schol-
ars raised questions about the relationship between care
and justice (Gilligan 1993; Ruddick 1980). Scholars first
understood care ethics as a challenge to justice, aiming to
unseat neo-Kantian, deontic forms of justice (Held 2015,
19). Some early care-ethics scholars also portrayed care
and justice as contrasting or incompatible approaches
(Gilligan 1993; Held 1995; Noddings 1984). These schol-
ars emphasized that a care-ethics approach examines
moral issues in context and focuses on the details of
individual cases. It roots morality in human relation-
ships, care, and dependency. This theory implies a moral
significance to giving care, receiving care, and depen-
dent relationships in human life (Gilligan 1993; Held
2018; Noddings 2019; Ruddick 1980; Sevenhuijsen 1998;
Tronto 1987). It emphasizes maintaining relationships,
establishing networks of social relations, and meeting our
and others’ needs. For these reasons, care and justice
appeared to clash.

However, beginning in the late 1990s, care-ethics
scholars articulated a complementary approach to
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harmonize care with justice. In general, the complemen-
tary school sees care and justice as distinct approaches
that can be deployed together to address a wide range
of issues (Clement 1996; Deveaux 1995; Engster 2001;
2007; Held 2015; 2018; Slote 2009; Tronto 2013). Scholars
point out that it may be hard to parse good care without
justice. Justice allows us to separate care from partic-
ularism, paternalism, or exploitation (Friedman 1993,
126-31; Goodin 1996; Tronto 1989, 181-83). For most
scholars in the complementary school, justice is a broad
concept. We understand justice to include retributive
justice.

Within the complementary school, scholars differ on
relating justice to care. However, most complementary
theorists argue against limiting care ethics to the fam-
ily or the private realm. Instead, they have used care
ethics to evaluate a wide range of public policy programs
and issues (Barnes 2006; Engster 2015; 2020b; Greenswag
2018; Hankivsky 2014; Sevenhuijsen 1998, 90-121; Sten-
sota 2010; 2015; Tronto 2013; Walker 2006; White 2000).

Grace Clement, for instance, argues that “care and
justice should not be understood as mutually exclusive,”
but that the two approaches should “influence each
other” (Clement 1996, 90). For Clement, then, care and
justice are “allies.” Both are necessary. Care and justice
are “indispensable to one another in our attempts to
create a world more conducive to human well-being”
(109).

Although he unites care and justice, too, Daniel
Engster takes a different approach. Relying on natural law
theory, Engster argues that the basic principle of morality
is that we are all dependent on others for care. We need
care for survival and basic social functioning (Engster
2007, 11). For Engster, care ethics is the “heart” of jus-
tice. Engster argues that governments should provide all
individuals “the opportunity to satisfy their basic needs,
develop and sustain their innate capabilities...and live as
much as possible free from unwanted suffering and pain”
(11). Elsewhere, Engster argues that a just social structure
is necessary to promote healthy, genuine care. Breaking
“down the dichotomy between justice and care,” Engster
maintains that justice “facilitates the healthy expression
of care and provides a criterion for healthy care giving”
(2001, 587).

Contributing to an emerging area of scholarship, En-
gster (2020a) has recently examined conflicts between
care and justice. Arguing against predefining parts of so-
ciety as suited for care or justice, Engster favors an ap-
proach that creatively combines or layers elements from
justice theories and care ethics to create optimal policy
(20204, 175). Each theory offers valuable insights from

different perspectives, and thus both perspectives should
be deployed. In sexual harassment policy, for instance,
he argues in favor of training as a mechanism of care and
automatic reporting rules to preserve a justice perspec-
tive. “Though [automatic reporting] rules can feel like a
betrayal of trust,” Engster argues, they serve the goal of
justice (180).

Like Clement and Engster, Virginia Held (2015, 22)
seeks to “integrate” care and justice. She takes issue with
Clement and Engster’s arguments because they hold care
and justice as having equal value and similar applications.
When confronted with a moral problem, they deploy care
and justice to provide different, complementary views on
the problem. According to Held, equivalency leads to in-
determinacy (27). Seeing a moral problem from the per-
spective of care and justice does not provide any criteria
to choose between these perspectives.

Held argues that an ethics of care is a comprehen-
sive morality that should take priority in most moral
matters. For Held, care and justice are not equal. With
two important exceptions, the care perspective is supe-
rior. Throughout most of society, people and institutions
“should look primarily, I think, to the ethics of care” to
solve their moral dilemmas (Held 2015, 27).

For Held, a justice perspective should take priority
in two areas: legal and political institutions (Held 2015,
27; 2020). Legal institutions are best suited to a deonto-
logical Kantian approach to justice, while political insti-
tutions are best suited to a consequentialist approach to
justice (2015, 30). In Held’s framework, then, classifica-
tion matters a great deal. If sexual assault were classified
as a legal matter, then Held’s argument suggests using a
deontological Kantian approach, a framework that has
been used to justify retributive justice. If, however, sexual
assault is classified as a medical issue, a care perspective
should take priority (32).

In the inchoate area of conflicts between justice and
care, Engster and Held have pioneered two distinct ap-
proaches. Though they have covered much new ground,
questions remain about the limits of justice. Engster does
not advocate for a hard limit on justice but instead seeks
to include the justice perspective in social policy. In the
case closest to ours, sexual harassment, Engster favors au-
tomatic reporting requirements to meet the demands of
justice. Held argues for a limit on justice; it should be
confined mainly to the realms of law and politics. Still,
her limit is not well defined in cases where law and soci-
ety overlap in complicated ways. In contrast to Held and
Engster, we argue that justice should be delayed or even
denied when seeking justice harms the care of sexual as-
sault victims.



Restricted Reporting Policy

Many care theorists argue that, in general, care and
justice should be mutually supporting systems. These
scholars have illuminated policy contexts in which care
and justice can be combined or harmonized in beneficial
ways. This section examines a policy in which care and
justice are at odds: sexual assault in the US military and
the restricted reporting option.

Sexual Assault

For many decades, the military prioritized organizational
needs over sexual assault victims’ needs. Numerous stud-
ies of sexual assault have documented victims’ concerns
about reporting, including the intrusiveness and em-
barrassment of an investigation and fear of retaliation
from the perpetrator or the institution in which the
assault may have taken place (Lea, Lanvers, and Shaw
2003, 598; Spohn, Beichner, and Davis-Frenzel 2001,
231). Victims may fear that others will not believe
them. Those whose assault profile does not fit rape
myths (rape is by a stranger and violent, the victim is
a woman, and she fights back) are less likely to report
(Anders and Christopher 2011, 93). Victims may have
little trust in reporting systems, given low conviction
rates (Anders and Christopher 2011; Smith and Freyd
2014). Finally, the legal context may heighten victims’
reluctance to report. Some legal feminists see the adver-
sarial, procedure-based, ostensibly objective legal system
as “the institutionalization of the male point of view”
(Connell 1987, 128; MacKinnon 1987, 88—89).

Victims also fear that reporting may negatively affect
their careers (Dardis et al. 2018, 418—19). Some studies
have noted that victims often say that their experience
reporting to the institution after was as bad or worse
than the assault itself. They feel revictimized and be-
trayed (Greeson and Campbell 2011; Shaw et al. 2017,
603; Spohn, Beichner, and Davis-Frenzel 2001, 231). The
military may magnify these factors because it is a closed
and close-knit institution (Warner and Armstrong 2020).

These issues are consequential. Sexual assault, in-
cluding rape, is more underreported than other crimes in
the military (United States Department of Defense Sex-
ual Assault Prevention and Response Office 2021a). Vic-
tims forego physical and mental health care and a foren-
sic sexual assault examination when they do not report.
Suspects are neither identified nor investigated. When
victims do not report, perpetrators do not face justice.
When victims choose to report, they may also encounter
difficulties. Reporting may trigger an official investiga-
tion that can be intrusive, lengthy, or uncertain. In ad-
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dition, investigations may result in social or institutional
retaliation. Victims sometimes left the service due to a
lack of care. Nevertheless, in the military until 2005, re-
porting was the only way to access primary medical and
psychological care.

Restricted Reporting

In the early years of the United States-led wars in Iraq
and Afghanistan, journalists exposed the sexual assaults
of service members. Unfortunately, they revealed a prob-
lem: victims could not report assaults and obtain care
confidentially. Once a victim made a report, their com-
mander was notified, and sometimes an inevitably intru-
sive investigation was launched. As a result, victims hesi-
tated to report with potential social and career retaliation
and few convictions. In response, the US military imple-
mented the option of victims filing a “restricted report”
for sexual assaults (Loeb 2004; Moffeit and Herdy 2004;
United States Department of Defense Sexual Assault Pre-
vention and Response Office 2006). To the best of our
knowledge, restricted reporting is unique among mili-
taries. Although others, such as the Canadian, British,
and Australian, have had severe problems with sexual as-
sault, none has adopted a restricted reporting approach.

The restricted report enables victims to obtain physi-
cal and mental care, be assigned a Special Victim’s Advo-
cate (SVA, or “VA”), and have a forensic sexual assault
exam without triggering an investigation. A unit com-
mander is only informed that an assault occured. Com-
mand is not told the victim’s identity or other details
about the assault. The suspect is not identified, so the
suspect cannot be investigated, charged, or prosecuted.
The military retains the physical exam evidence for 10
years in a restricted report and the restricted report for
50.2 Victims may convert their report to unrestrict at any
time, triggering an investigation.

Among formally reported assaults, restricted reports
are relatively common and growing. For example, when
restricted reporting began, 18% of initial reports were re-
stricted, out of about 2,400 total reports, while in 2019, it

2To maintain the confidentiality of the restricted report, the vic-
tim may not speak to mandatory reporters in the military. Sexual
Assault Response Coordinators (SARCs), chaplains, legal counsel
for the victim, SVAs, and the medical staff involved in the immedi-
ate exam, are not mandatory reporters (Electronic Code of Federal
Regulations 2020).

Because victims can convert their reports at any time, perpetra-
tors can be charged at any time. There is no statute of limitations
on trial by general courts-martial for sexual assault or rape. The
impact of statutes of limitations on care ethics for the alleged per-
petrator (who might only be identified if there is an unrestricted
report) is beyond the scope of this article.
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was 35% out of about 7,800 total reports (United States
Department of Defense Sexual Assault Prevention and
Response Office 2019, 7, 29; United States Department
of Defense 2006, 2). In 2018, women filed 80% of re-
stricted reports and 78% of unrestricted reports (United
States Department of Defense Sexual Assault Prevention
and Response Office 2018, 2, 11). Estimates of the preva-
lence of sexual assault, based on extrapolations from sur-
veys of sampled service members, show a range since
2006 of 4.3-6.8% for women and a range of 0.6—1.8% for
men per year (Office of People Analytics 2017, ix). Out
of approximately 1.3 million active-duty service mem-
bers, about 15%—17% are women; the number of service
members has remained stable over the past two decades.*

The introduction in 2005 of the restricted reporting
option for sexual assault raised some challenges. Because
restricted reporting was limited to sexual assault, it made
this crime and the victim seems distinct. Also, the option
prevents commanders from knowing and doing any-
thing about the case. Finally, restricted reporting blocks
judicial efforts to hold perpetrators accountable or even
investigate a crime (Lasker 2011). In an institution like
the military, which relies on discipline and command
authority to accomplish its mission, the restricted re-
port may undercut that authority and efforts to enforce
discipline.

In 2019, the “CATCH” program was introduced to
better harmonize care and justice. Through CATCH, vic-
tims who file a restricted report can add details about
their suspected assailant to a confidential database. With
these details, military investigators “match” reports and
identify potential repeat offenders. For example, suppose
military investigators find a matching suspect from an-
other assault case. In that case, they contact the Victim’s
Advocate, who, in turn, presents the new information to
the victim and asks if the victim would like to flip the re-
port to unrestricted (which would allow an official inves-
tigation to proceed). If the victim declines, the military
does not pursue the suspect for that case, and the vic-
tim remains anonymous. The program is already yielding
some results (Congressional Research Service 2021, 36).

Restricted Reporting Elevates Care

We have examined the complementary school of care
ethics and the establishment of restricted reporting, and,
as such, we are in an excellent position to bring the two

“Data from 2005 to 2020 are available in links at Department of
Defense (DoD) Personnel, Workforce Reports, and Publications.
https://www.dmdc.osd.mil/appj/dwp/dwp_reports.jsp

together. We argue that elements of the restricted report-
ing policy are normatively desirable from a care-ethics
perspective. Moreover, in contrast to the complementary
school, we argue that care ethics rightly marks the lim-
its of retributive justice and should be prioritized in this
case.

First, we provide a conceptual mapping of victim
options that clarifies the relationship between care and
justice. Following the establishment of restricted report-
ing in 2005, sexual assault victims in the US military have
four main options that differ concerning care and justice.
One option is nonreporting; victims do not report the
crime to the military. There is no care or justice. The
second option is to file an unrestricted report, which
means pursuing retributive justice through the military
criminal justice system and receiving care (United States
Department of Defense 2019). When victims file an
unrestricted report, they identify their perpetrator to
authorities and agree to participate in a formal legal
investigation by the military criminal investigative or-
ganization.” Victims simultaneously receive medical
care, legal advice, and spiritual care while activating an
investigation into the alleged crime.

Victims have a third option: they can file a restricted
report that they then convert to unrestricted. This option
means that they receive care first through the military
and then decide to pursue retributive justice (while con-
tinuing to receive care). These victims file the restricted
report and, when they are ready, convert their report
to unrestricted status. We believe that this aspect of re-
stricted reporting, “conversion,” comes the closest to har-
monizing care and justice as described by scholars in the
complementary school because the demands of care and
justice are met.

Crucially, though, for our inquiry, restricted report-
ing also allows victims to receive care and never con-
vert the report to unrestricted. This feature of the pol-
icy, option 4, allows victims to receive care without
ever triggering a criminal investigation. Some victims
may never want to engage with the formal legal pro-
cess that can override a focus on their needs (Campbell
and Raja 2005; Herman 2005; Martin and Powell 1994).
These victims may fear losing control over what hap-
pens to them or control over the narrative. In addition,
they may feel that their privacy is invaded by the legal
system (Defense Manpower Data Center 2016; Hansen
2011). The restricted reporting policy addresses these
victims and those who want care and then decide to al-
low an investigation. As one DoD office puts it, restricted
reporting (options 3 and 4) aims to show the “first

SThey can withdraw their participation at any time.
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priority is for victims to be treated with dignity and re-
spect and to receive the medical treatment, mental health
counseling, and the advocacy services that they deserve”
(United States Department of Defense Sexual Assault
Prevention and Response Office 2021a).

We argue that the policy allowing the victim the op-
tion of never converting their report to unrestricted is a
striking example of elevating care ethics for the victim to
the exclusion of retributive justice for the offender. This
section shows the benefits of concentrating on care for
the victim, even if it means delaying or denying punish-
ment. To make the case, we rely on Joan Tronto’s four el-
ements of care: attentiveness, responsibility, competence,
and responsiveness (Tronto 2005). Because it is beyond
the scope of this article to consider all four elements, we
focus on attentiveness and responsiveness.

Attentiveness in Restricted Reporting

Attentiveness, according to care-ethics scholars, is be-
ing open and receptive to understanding the needs of
others (Engster 2001, 577-78; 2020b, 628-30; Fraistat
2016, 893, 895-97; Kittay, Jennings, and Wasunna 2005,
453; Tronto 1989, 176-79; 1996, 146; 1998; 2005, 252—
53; 2010, 165). Being attentive requires dialogue and lis-
tening. Attentive policymakers avoid dominating citizens
with their own agendas and goals (Engster 2020b). In-
stead, they focus on paying attention to citizens, espe-
cially those who have been disregarded. By listening to
ignored or passed over individuals or groups, policymak-
ers can grasp moral problems that have been obscured or
unnoticed in the past (Tronto 2005, 253). Issues that au-
thorities sidelined in the past should be given a hearing.
As a result, policymakers become aware of many moral
problems and develop a deeper understanding of their
complexity.

We can see attentiveness in restricted reporting (op-
tions 3 and 4). The policy sees victims as a varied group;
not all victims react to a sexual assault in the same way.
Before restricted reporting, some victims reported these
crimes and wanted to pursue retributive justice. Some
victims were reluctant to report. The policy also attends
to another need articulated by some victims: special-
ized caregivers knowledgeable about the military (Dostie
2019). In the past, untrained authorities expected vic-
tims to yell, cry, and fight, even though the military
trained them to be silent, strong, and obedient. The pol-
icy fills this need by providing specially trained profes-
sionals who understand sexual assault in the military,
a closed or “total” institution that relies on a highly
disciplined and loyal workforce.
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Attentiveness to the victims of sexual assault did
what care-ethics scholars said that it should: it moved the
moral problems of nonreporting victims from the mar-
gins to the center (hooks 2015b). When Congress and
military officials were attentive, they uncovered moral
problems that had been hidden or misunderstood. They
exposed the suffering of victims caught in moral binds
that were complex and misconstrued. Moreover, being
attentive revealed a perverse and troubling situation. For
some victims, the military system of justice added to
their hardship and distress. Retributive justice, which was
supposed to alleviate victims’ tribulation, was making it
worse for some. The attentiveness of restricted reporting
allows victims to define what care they need and whether
retributive justice should be part of their healing.

Responsiveness in Restricted Reporting

Being attentive to the needs of victims of sexual assault
does not necessarily imply addressing those needs. Lis-
tening and learning are not the same things as creating
a responsive policy. Scholars argue that a pivotal element
of care ethics is responsiveness (Engster 2020b; Fraistat
2016; Hankivsky 2014; Held 2008; Stenstta 2010; Tronto
2005; 2010). They generally define responsiveness as ad-
justing policies or behaviors in response to the expressed
needs of the vulnerable (Tronto 2005, 255).

Being responsive does not mean addressing every
citizen’s request or need in a policy context. Instead,
“street-level bureaucrats should take seriously citizens’
self-definition of their needs and problems and do what
they can to accommodate policies to address them”
(Engster 2020b, 628). Responsiveness at the policy level
also implies developing a caregiving policy that is sen-
sitive to and preserves human differences. Policymakers
who are responsive to citizens’ varied lived experiences
and needs construct policies that acknowledge racial and
ethnic differences among citizens. As bell hooks and
Stanley James have pointed out, members of different
racial and ethnic kinship groups may construct care dif-
ferently (hooks 2015a; James 1993). Responsive policy-
makers should be open to complexity among citizens and
the intersectional interplay between gender, race, class,
ability, age, sexuality, and other differences (Alfaro 2020;
Hankivsky 2014).

Congress mandated that the military create a sex-
ual assault policy that responded to the varied needs
of victims. The current policy allows those victims who
would like to pursue criminal justice simultaneously with
care to do so through an unrestricted report (option 2).
The policy also addresses the needs of victims who
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want to address their own needs before initiating a
criminal investigation (option 3) or who only want to
receive care (option 4). Option 4 decouples the link
between law enforcement and care. Victims receive care
from a range of professionals tasked with improving their
health and well-being. These professionals do not re-
port the incident to criminal investigators or command
officials (United States Department of Defense Sexual
Assault Prevention and Response Office 2021b).

If looked at in terms of the relationship between
care and justice, option 4 detaches retributive justice
from care. Moreover, care takes priority. Victims receive
care first, and they are under no obligation to pursue
retributive justice. The report cannot be converted to
unrestricted without the victim’s permission, short of
extenuating circumstances.’® Option 4 of restricted re-
porting entails a significant sacrifice: some offenders may
never be investigated, punished, or rehabilitated for their
crimes.” As critics have pointed out, there are reasonable
concerns about restricted reporting impeding commu-
nity safety (United States Department of Defense Care
for Victims of Sexual Assaults Task Force 2004, 31-32).
Victims who choose never to report allow perpetrators
to go free. If nonreporting is common, as it was before
restricted reporting, many serial perpetrators will also
not receive their just deserts.

Still, restricted reporting (options 3 and 4) is re-
sponsive because it allows victims the opportunity to
construct their path to “moral repair” (Walker 2007).
As Margaret Urban Walker notes, the process of moving
from harm, loss, or damage to “a situation where some
degree of stability in moral relations is regained” is
varied (2007, 6). A key component of moral repair is
responsiveness to the diverse needs of victims. “Retal-
iation, punishment, and retribution are only some of
the responses that victims seek and are not always or
only the ones that lead a victim to experience vindi-
cation” (9). Walker argues that many actions address
and redress wrongdoing. These can replace punish-
ment or accompany it (10). Option 4 of restricted
reporting is an example of how victims can experience

®The Victim Reporting Preference Statement identifies five cir-
cumstances in which a sexual assault may be disclosed even with
a restricted report (United States Department of Defense 2014, 2;
2020, 2).

’Some might argue that the military does not want to hold perpe-
trators accountable (Cerretti 2016; Wood and Toppelberg 2017).
However, restricted reporting arose in response to pressure to in-
crease overall reporting to hold perpetrators accountable. The mil-
itary has implemented several programs to improve investigations
and prosecutions of sexual assaults (Carpenter 2017; Warner and
Armstrong 2020).
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moral repair without public punishment, retaliation, or
retribution.

Responsiveness in Restrictive Reporting
Caregiving

Restricted reporting (options 3 and 4) is also respon-
sive in its implementation of caregiving. The policy con-
structs a flexible caregiving platform in which victims’
can choose the array of caregiving that best suits their
needs. Scholars have emphasized that care-ethics policy
should be responsive and flexible. Policymakers should
avoid being overbearing, dominating, or paternalistic.
Citing Robert Goodin’s Protecting the Vulnerable, Tronto
observes that “champions” of the vulnerable may mis-
takenly “come to assume that they can define [their]
needs” (2005, 255; Engster 2020b, 628). Being respon-
sive means creating a context in which vulnerable people
can continue to express their needs and caregiving can
adjust. Responsiveness means flexibility, feedback, and
adjustment (Tronto 2015, 30).

The military’s restricted reporting policy constructs
a comprehensive assemblage of caregivers trained to
respond to sexual assault (United States Department
of Defense Sexual Assault Prevention and Response
Office 2021b). Victims can receive medical care from
healthcare personnel trained to conduct a sexual assault
forensic exam and educated on addressing the med-
ical issues associated with sexual assault. In addition,
victims have access to mental health care from trained
professionals. Priests, ministers, and other religious
clergy offer confidential spiritual support. Victims filing
a restricted report may also consult with specialized
military attorneys to receive legal advice and assistance.
All communications with lawyers are confidential and
protected. Finally, all victims can access a specialized
and secure online service, safehelp.org, that offers
anonymous, worldwide crisis
emotional support, referrals, and educational programs.
Because Safe Helpline can be accessed anytime via the
Internet or telephone, it may be helpful to victims on
deployment.

This array of care options can be overwhelming,
as can the bureaucratic process of arranging care. To
help with these and other challenges, a Sexual As-
sault Response Coordinator (SARC) provides victims
with confidential support and helps coordinate care.
Each victim is also assigned a Victim Advocate (VA), a
professional caregiver who offers one-on-one support,
education, and resources for the victim. VAs and SARCs
are repeat players who have assisted other victims and are

intervention services,



knowledgeable about institutional resources. In addition,
they help victims determine which permutation of med-
ical care, mental health care, religious counsel, or legal
advice is best for them.

Why Value Care

Restricted reporting makes victims’ care a matter of great
importance. Elevating care over retributive justice entails
significant sacrifices for victims and communities. Due
to confidentiality, victims who opt for restricted report-
ing are not eligible for Military Protective Orders, civil-
ian protective orders, or an Expedited Transfer. If they do
not convert their report to unrestricted, these victims will
not get the satisfaction of retributive justice, and some
perpetrators may never be punished. As a result, these
perpetrators will be free to commit future crimes in mili-
tary and civilian communities. Future victims will not be
protected.

Though consequential and weighty, these sacrifices
may be justified because restricted reporting is one path
to healing for the victim while stabilizing and restoring
institutional trust. Recall the original problem that led to
restricted reporting—that is, victims were not reporting
sexual assaults, with some leaving the service due to lack
of care. Underneath some reasons for not reporting is a
lack of faith in criminal justice institutions. Some victims
do not have confidence that these institutions will pro-
tect them from social retaliation or will punish perpetra-
tors. Others are unsure that institutional officials will be-
lieve them or treat them fairly (Alderden and Long 2016;
Anders and Christopher 2011; Smith and Freyd 2014).

The pre-2005 sexual assault policy may have exacer-
bated victims’ institutional distrust. Under the old pol-
icy, victim participation in a criminal investigation was
necessary to receive even the most basic medical treat-
ment. Care and retributive justice were joined. Victims
may have felt they had to cede agency to the institution
to get care (Christie 1977). As a result, some victims may
have felt that the institution gave them little choice: ei-
ther participate in a criminal investigation or do not get
treatment for injuries.

Studies of a related crime, intimate partner violence,
also suggest that making care contingent on law enforce-
ment negatively affects victims. Radha Iyengar finds that
laws which require police to arrest abusers when a do-
mestic violence incident is reported increased intimate-
partner homicides (Iyengar 2009, 2019). One potential
reason for this increase in homicides is decreased report-
ing by victims. If victims know that reporting will lead to
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an arrest, they may hesitate to report, and, absent police
intervention, domestic violence can escalate to a homi-
cide (Iyengar 2009). Chin and Cunningham find poli-
cies that preserve police discretion by not mandating ar-
rest reduce homicide rates (Chin and Cunningham 2019;
Iyengar 2019). These studies suggest that when police
cannot consider the needs of victims and respond with
discretion, victims may suffer (Iyengar 2019). Here again,
attention and responsiveness appear beneficial.

This research suggests that victims of sexual crimes
or intimate-partner violence may be suspicious of of-
ficials or institutions that remove their agency or bind
them to a narrow set of choices. Recall that military vic-
tims often said that their experience with criminal justice
was as bad or worse than the assault itself. They felt
revictimized and betrayed by the institutions to which
they report. Because the crime of sexual assault can be
destructive to victim agency, victims may be especially
guarded against criminal justice institutions that appear
to minimize or remove agency. Restricted reporting can
reverse this trend because, through it, the US military
sends a strong signal that it values and supports the
agency of victims. As we have seen, the policy shows
attentiveness and responsiveness to victims. It permits
victims the time, the space, and the institutional support
(via the contributions of VAs and SARCs, for instance)
to determine what is best for them. This policy neither
rushes victims into making snap decisions nor leaves
them alone and bereft of institutional support.

The policy can create what Philip Pettit calls “trust-
responsiveness” or a virtuous cycle of trust creation
(Pettit 1995, 203, 212-217). By putting care first, author-
ities signal that they trust the victim. They demonstrate
their belief that the victim is the kind of person who is re-
liable and, if possible, will help with the criminal investi-
gation when ready. The authorities’ trust that the victim
is dependable (shown by putting care first) can prompt
the victim to become worthy of that trust (Pettit 1995,
203; Walker 2007, 72-109).

A critic might say that a more direct way to build in-
stitutional trust is to reform the military’s criminal jus-
tice system and eliminate restricted reporting. If mili-
tary justice worked better, sexual assault victims would
be more willing to report, just as they are for other
crimes. The benefits of this approach are that resources
are directly targeted at improving criminal justice institu-
tions, offenders are punished (conditional on reporting),
and the community is protected from future assaults
(conditional on reporting).

However, a multiprong approach that includes re-
stricted reporting is a more prudent pathway to building
institutional trust for victims. For two decades, Congress
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has been engaged in reforming military criminal justice.
Still, problems persist. Some evidence suggests that cer-
tain demographics such as LGBT and junior enlisted are
more vulnerable to being victims of sexual assault. En-
suring that they are confident they can report, either re-
stricted or unrestricted, is a key aspect of creating in-
stitutional trust (Congressional Research Service 2021,
68-69).

Allowing victim agency through restricted reporting
is a way to build institutional trust separate from the
ongoing process of reforming military criminal justice.
Restricted reporting policy puts victims first, allowing
them the capacity and the institutional support to de-
cide how best to proceed considering their context. With
this policy, the institution may signal that it prioritizes
the victim over its institutional agendas, and, follow-
ing Pettit’s framework, it perhaps trusts the victim. As
a rape victim advocate put it in a hearing of the House
Armed Services Committee on Victim Support and Ad-
vocacy, restricted reporting creates “an atmosphere and
environment in which people believe that they can come
forward, that they are safe in doing so” (Congressional
Research Service 2021, 38).

Conclusion

From the inception of care ethics in the late twentieth
century, scholars focused on the relationship between
care and justice. An influential group, which we call the
complementary school, argued for a harmonious rela-
tionship between care and justice. This group believes
that care and justice are ideally complementary and re-
inforcing. A perfect democracy, they argue, should have
both care and justice.

We approach this established question in a new way.
We turn to a policy area in which the relationship be-
tween care and justice is varied: the sexual assault policy
in the US military. In this policy, some evidence supports
the complementary view of care and justice. Victims
who convert a restricted report to an unrestricted report
(option 3) exemplify a harmonious relationship between
care and justice. These victims first file a restricted report
and, so doing, prioritize their care by using medical,
psychological, or spiritual caregivers within the military.
Then, at a later point, these victims convert their report
to unrestricted, an act that triggers the criminal justice
process within the military and potentially retributive
justice. While it may not replicate the ideal harmoniza-
tion of justice and care in theory, this process allows the
victim to pursue care for as long as they want and then
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pursue retributive justice. Victims who convert their
reports show how care and retributive justice can be
combined in policy.

However, the policy also reveals a less harmonious
relationship between care and justice. This conflict is
most visible with victims who choose the restricted re-
porting option and never convert their reports to pursue
retributive justice (option 4). Instead, these victims focus
on their care and healing without engaging in the formal
legal process.

Though not perfect from a care-ethics standpoint,
restricted reporting exhibits two vital qualities that care-
ethics scholars highlight: attentiveness and responsive-
ness. It assumes that all victims are not alike and allows
for adaptation to victims’ changing and varied needs.
In addition, the policy shows responsiveness by provid-
ing a flexible caregiving platform. Victims can choose
the array of caregiving that best suits their needs (med-
ical, psychological, spiritual care, and legal advice). In
addition, victims can access support online, a help-
ful feature if they are deployed. The policy also offers
“bureaucratic” care: victims are assigned two organiza-
tional caregivers, SARCs and VAs, to help navigate the
military’s institutional structure and find appropriate
caregivers.

While a full analysis is well beyond the scope of this
article, the DoD has fielded studies to assess the experi-
ence of victims of sexual assault with the reporting, care,
and judicial systems. An overwhelming majority of vic-
tims, in anonymous surveys, say their SARCs and VAs,
and others tasked with their medical, emotional, legal
and logistical care, are supportive, attentive, and caring
(Defense Manpower Data Center 2014). They appreci-
ate the range of resources offered. Many say they would
not have reported at all, and thus forgone care, if the re-
stricted reporting option had not been available (Office
of People Analytics 2019, 36).

A critic might argue that care ethics could be
expanded. For instance, the military could include a
restorative justice approach to respond to offenders’ need
for care (Daly 2006; Sullivan 2019, 21-30, 142—-46). While
this is a logical extension of care ethics, we suggest cau-
tion. Restorative justice responds to criminal behavior
by bringing together victims, offenders, and the com-
munity to restore harmony between the parties. It gen-
erally requires victims to identify their perpetrators and
expose themselves to the community through a judicial
process. It also requires that the perpetrator has been
correctly identified as guilty of the crime. Restricted re-
porting, in contrast, allows victims to remain unidenti-
fied, retain agency over the crime, and receive care with-
out identifying their perpetrators. Requiring victims to
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pursue restorative justice could reverse the gains in vic-
tim care made by the restricted reporting policy, espe-
cially in terms of anonymity and agency (Burns and
Sinko 2021, 7; Hopkins and Koss 2005, 709-16). While
rehabilitation of the offender is an important goal, espe-
cially when pursued in line with care ethics, it should not
jeopardize care for the victim.

A logical question is whether the restricted re-
porting approach to sexual assault might be extended
outside the military. Although a complete answer to
this question requires additional research, we think that
restricted reporting type policies could be extended to
sexual assault in other institutional settings. American
universities, which generally require mandatory report-
ing according to Title XI legislation, and the Catholic
Church, which covered up decades of sexual abuse, are
two likely candidates for a restricted reporting approach.
Both organizations may have a similar problem as the
military: nonreporting because victims do not trust
these institutions. Moreover, both possess the organiza-
tional resources to provide extensive care to all victims,
even those who choose to never punish perpetrators by
making a formal legal complaint. A restricted reporting
approach would be less effective in noninstitutional
settings or in resource-poor institutions that cannot
offer extensive victim care. An empty promise of care
might erode victim trust, not build it up.

This case provides insight into why care and jus-
tice can become adversarial. As we mentioned in the
introduction, care-ethics scholarship can benefit from
understanding how an opposition between care and
justice arises. A key question concerns why the need
to disaggregate care and justice came about. One issue,
among others, stands out in this policy case: a lack of
institutional trust. Before restricted reporting, many
victims opted not to participate in a system that com-
bined care and retributive justice because they did not
trust the institutional process. For various reasons, the
military’s conviction rate for sexual assault was low,
although higher than in civilian jurisdictions (Schlueter
and Schenck 2020; Warner and Armstrong 2020). Many
victims may have concluded that the military did not
want to hold perpetrators accountable (Brownstone
et al. 2018). Victims’ lack of trust led them away from
reporting. Many did not want to receive care if it meant
initiating a retributive justice process with authorities, a
process that they did not have faith in.

Sexual assault policy in the US military suggests that
care and justice can fragment when there is a lack of
institutional trust. Since 2004, Congress has passed and
the military has implemented over 100 provisions to
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prevent and address sexual assault, some of which aim to
increase victims’ sense of safety and trust (Congressional
Research Service 2021, 2-3). Restricted reporting is a part
of this much broader congressional effort to reform a
vast institution with a long history of unfair treatment
of sexual assault victims. There may be ways to measure
if institutional trust is increasing. If restricted reporting
and other reform efforts successfully build institutional
trust, we would expect to see a higher percentage of unre-
stricted reports, an increased conversion rate of restricted
to unrestricted reports, and greater participation in the
CATCH program. There are some modest indications of
positive change. The DoD’s first published count of sex-
ual assault cases was in 2004, one year before introducing
restricted reporting. In 2004, there were 1,700 reports of
sexual assault, whereas in 2005, after restricted report-
ing was introduced, there were 2,374 reports, a 39% in-
crease. Of the 2,374 reports in 2005, 435 were initially re-
stricted, with about 25% of them later converted to unre-
stricted. The overall number of reported cases was 7,816
in 2020 (up 359% from 2004), while the estimated num-
ber of sexual assaults, based on anonymous surveys, has
remained fairly stable since the surveys were introduced
in 2006.

Another indicator of increased institutional trust is
that the number of reports of assaults that occurred prior
to the victim entering the military has gone from 82
in 2010 to 614 in 2020, accounting for 9% of 2020 re-
ports (United States Department of Defense Sexual As-
sault Prevention and Response Office 2020a, 9-10). If
victims of assaults that happened before the victims en-
tered the service are reporting, they trust that the institu-
tion will treat them with care, even if the incident is out
of the military’s jurisdiction. The percentage of restricted
reports converted to unrestricted was stable at 15% be-
tween 2007 and 2013 but rose to 20% in 2014, where it re-
mains today (Congressional Research Service 2021, 80).
These data are not definitive, but they are the best indica-
tors available given the dearth of data on sexual assault in
the US military prior to establishing restricted reporting
in 2005.

Although it is too soon to know, we hope that the
inverse relationship between care and justice holds as
well: care and justice can be reharmonized when insti-
tutional trust increases. This idea would mean that, as
institutional trust increases, more sexual assault victims
will report sexual assault crimes to authorities, receive all
the care they need, and see perpetrators punished. Vic-
tims will get care and retributive justice. The US military
faces challenges in this respect, but a restricted reporting
policy is a step in the right direction.
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