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US Army Corps of Engineers
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Clean Water Rule (CWR)
§ 2012-2015—Army and EPA work through rule-making process to
develop the CWR
§ 27 May 2015—Final CWR signed by Army and EPA
§ 29 June 2015—Published in the Federal Register
§ 28 August 2015—Effective date
§ 09 October 2015—“Stayed” nationwide by the 6th Circuit
§ 19 January 2016—President Obama vetoed S.J. Res 22 (a
Congressional Review Act disapproval resolution on the CWR)
§ 22 February 2016—6th Circuit ruled that it has exclusive jurisdiction
to review the challenges to the Clean Water Rule (Litigants had
argued that the 6th Circuit did not have jurisdiction)
§ Corps is continuing to determine jurisdiction based on the 1986
Regulations and 2003/2008 Guidance (post-SWANCC and Rapanos
Supreme Court Decisions) in place prior to the CWR until Sixth
Circuit makes its ruling
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Hawkes
§ In 2010, Hawkes Co. submitted a proposal for expansion of a
peat mine.
§ In 2012, St. Paul District issued an Approved Jurisdictional
Determination (AJD)
§ Hawkes appealed the AJD to the Mississippi Valley Division
Commander, who remanded the determination for
reconsideration
§ St. Paul District reaffirmed the original conclusion and issued
a revised AJD to that effect
§ Hawkes sought judicial review of the revised AJD under the
Administrative Procedure Act
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Hawkes
§ Historically, only permit denials and proffered permits were
considered final agency action; therefore, the Corps contended that
the AJD was not ripe for judicial review, and Hawkes would need to
first complete the permit process
§ Hawkes argued that getting a permit would be prohibitively
expensive and time-consuming, and that an AJD should be
considered final agency action
§ The 8th Circuit Court of Appeals ruled that an AJD is final agency
action under the Administrative Procedure Act
§ The decision was appealed to the Supreme Court, and on May 31,
2016, it unanimously held that an AJD is final agency action under
the Administrative Procedure Act
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Hawkes
§ Corps and EPA are working together with
Federal partners in considering implications and
will be providing guidance in the near future
§ The ruling does NOT change:
► Jurisdiction/jurisdictional

limits
► Jurisdictional determination procedures
► The technical or legal basis for making AJDs
► Timeframes for making AJDs
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Nationwide Permit Program
2017 Reissuance
§

Published in federal register on June 1, 2016
http://www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-andPermits/Nationwide-Permits/

§

Reissuance proposes approximately 130 changes to NWP program ranging
from minor rewording of existing NWPs and General Conditions to two new
NWPs and one new general condition:
► NWP-A : Removal of Low-Head Dams
► NWP-B : Living Shorelines
► new GC: Require PCN if 408 permissions are needed

§

New Orleans District Public Notice announcing proposed Regional Conditions
for the State of LA issued June 13, 2016

§

Coordination letters sent to FWS, NMFS, LDEQ, LDNR, SHPO and FRTs
June 14, 2016
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Nationwide Permit Program
2017 Re-issuance
§ Current status:
- HQ Team reviewing/addressing > 55K PN comments received to
prepare a final rule to submit to OMB for final interagency review
- New Orleans District reviewing/addressing 36 comments received;
coordinating LA RCs with Vicksburg, Galveston and Fort Worth Districts
- Estimated date for HQ federal register publication of final NWPs and
New Orleans District’s public notice announcing final Regional
Conditions for the State of LA is December 2016

§ Target NWP reissuance date is March 2017
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Louisiana Wetland
Rapid Assessment
Method
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Desired Attributes of New Method
1. Incorporate input from science-based documentation
and technical journals and supported by peer review
2. Desktop evaluation capability utilizing field data
provided by Jurisdictional Determinations
3. Consistent and repeatable results among all users
4. Documents evaluation of project impacts and
appropriate mitigation requirements
5. Applicable to all regional wetland types
6. Capable of mixing mitigation strategies

Deliver a new methodology that is
supportive and sustainable
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LRAM Model Elements
§ Utilizes Excel spreadsheet and guidebook available in RIBITS,
to assess impacts/mitigation
§ Categorizes priority of habitats based on scientific literature
published by the Louisiana Natural Heritage Program (LNHP)
§ Habitat condition factors are written utilizing field data collected
during model development and literature review from the LNHP
- Specific values selected are based on site data typically provided in
the jurisdictional determination

§ Does not contain a cumulative impact or out-of-basin factor
§ Contains a mitigation type for preservation
§ Allows an increase in credit to every acre of restoration and
enhancement from the inclusion of buffers and uplands.
§ Redefines watershed approach
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Preservation
§

§
§

§

Must comply with 33 CFR 332.3(h)
- provide important physical, chemical & biological functions
- contribute significantly to ecological sustainability
- appropriate and practicable
- AR under threat of adverse modification
- permanently protected by RE/legal instrument
Preservation credit typically accompanied with AR re-establishment,
rehabilitation or enhancement
In general, preservation credit may be up to 50% of the total acreage of
restoration/enhancement acres for the rest of the project site (e.g., 100
acres of re-establishment, 50 acres of preservation may be allowed)
Compensatory mitigation projects offering stand-alone preservation credits
for wetlands integral to the overall functionality of the watershed may be
considered on a case-by-case basis
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Emergency Permit Procedures
Ø Extensive flood impact resulted in multiple permit requests to
address a variety of issues, including:
- damage to transportation infrastructure
- critical relief from flowage impediment
- protection/stabilization of existing residential/institutional structures
- temporary shelter for displaced residents
- debris disposal

Ø 33 CFR 325.2(e)(4) allows Division Commanders to authorize
special permit processing procedures in emergency situations
§

Mississippi Valley Division authorizes District’s Emergency Permit
Procedures on August 19, 2016
- Utilizing basic project information (work description, location, basic
plans) and accelerated agency coordination (24 hours), decisions
averaged 2 days
- Requires submission of formal application OR site restoration plan
within 30 days following emergency authorization
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Emergency Permitting Procedures
Ø District also utilized other expedited permit mechanisms to process
emergency requests such as NWPs 3 and 18, PGPs, and JDs to delineate
non-jurisdictional areas (thus no permit required)
Ø Response activities have now transitioned from “flood-fight” mode to
recovery support
Ø 46 emergency requests processed to date as follows:
- 22 emergency road repairs (DOTD)
- 19 temporary group housing facilities
- 2 drainage relief projects
- 2 levee/bank stabilization projects
- 1 debris disposal site
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Emergency Responses
Bayou Manchac Rd.
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