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Corps of Engineers Districts in Louisiana
•

Mississippi Valley Division - Reaches from Canada to the
Gulf of Mexico; portions of 12 states bordering the
Mississippi River

•

Several districts within each division, defined by watershed
boundaries

•

Louisiana districts
– Vicksburg District
– Galveston District
– New Orleans District
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Permit Considerations
•

Section 10 Permit – Section 10 of the Rivers and Harbors Act (33
U.S.C. § 403) prohibits obstruction or alteration of navigable waters of
the U.S. without a permit from the Corps.

•

Coastal Use Permit – Subject to certain exemptions, Louisiana law
prohibits any use of state or local concern (including discharges of
dredged or fill material) in the Louisiana coastal zone without a coastal
use permit from the Louisiana Department of Natural Resources. (La.
R.S. 49:214.30; LAC 43:I.723)
–
–

•

Not limited to activities in “wetlands”; anywhere in the coastal zone.
Exemptions include activities on lands 5 feet or more above sea level and those
which do not have a direct or significant impact on coastal waters. LDNR may
issue a Coastal Use Authorization/Consistency Determination acknowledging
that the activity is exempt.

Section 404 Permit – Section 404 of the Clean Water Act (33 U.S.C. §
1344) prohibits the discharge of dredged or fill material into “waters of
the United States” without a permit from the Corps.
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Types of Permits Under Section 404 of the
Clean Water Act
• General Permits
– Authorize activities that have minimal individual or
cumulative adverse effects on the aquatic environment.
– Issued on a nationwide or regional basis.
– Generally do not require public notice and comment.
– Example: Nationwide General Permit 39 – Authorizes
discharges for commercial developments that do not cause
the loss of more than ½ acre or 300 linear feet of stream
bed or drainage ditches. Can apply to installation of
culverts in ditches. Pre-construction notification to Corps
and compensatory mitigation may be required.

• Individual Permits

What is a “wetland”?
•

Regulatory definition: “[T]hose areas that are inundated or
saturated by surface or groundwater at a frequency and
duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs, and
similar areas.” 40 CFR § 328.3(b).

•

The Corps’ Wetlands Delineation Manual interprets this
definition to require that all three of the following
characteristics must be present during some portion of the
growing season for an area to be a wetland: (1) wetlands
vegetation; (2) hydric soil; and (3) wetland hydrology.

Do “dredging and filling” activities in all
“wetlands” require a 404 permit?
• No. The CWA regulates the discharge of
pollutants to “navigable waters” which are defined
as “the waters of the United States, including the
territorial seas.” 33 U.S.C. § 1362(7).
• Some wetlands are not “waters of the U.S.” and,
therefore, are not subject to Corps jurisdiction.
• So, when does a “wetland” constitute a “water of
the U.S.” that is subject to Corps jurisdiction,
including permitting requirements?

The Pre-Clean Water Rule Test
•

The regulatory test:
– “Waters of the U.S.” include: (1) waters susceptible to use in
interstate or foreign commerce, including those subject to the
ebb and flow of the tide; (2) all interstate waters and interstate
wetlands; (3) all other waters such as intrastate lakes, rivers,
and streams (including intermittent streams), mudflats,
sloughs, prairie potholes, wet meadows, playa lakes, or natural
ponds, the use, degradation, or destruction of which could
affect interstate or foreign commerce, (4) tributaries of those
waters; (5) all impoundments of such waters; (6) tributaries of
any of the foregoing; (7) the territorial seas; and (8) wetlands
“adjacent to” any of the foregoing.
– “Adjacent” wetlands are those “bordering, contiguous to, or
neighboring” waters of the U.S., and includes wetlands
separated from other waters of the U.S. by man-made dikes or
barriers, natural river berms, beach dunes and the like. (33
CFR § 328.3)

The Pre-Clean Water Rule Test
•

The Rapanos Test:
– Adjacency of wetlands to navigable-in-fact waters is sufficient to
establish Corps jurisdiction.
– However, to regulate wetlands adjacent to non-navigable tributaries,
adjacency alone is not enough.
– There must be a “significant nexus” between the wetlands in question
and navigable waters in the traditional sense, i.e. waters susceptible to
use in interstate commerce.
– “[W]etlands possess the requisite nexus … if they, either alone or in
combination with similarly situated lands in the region, significantly
affect the chemical, physical, and biological integrity of other covered
waters more readily understood as ‘navigable.’ When, in contrast,
wetlands’ effects on water quality are speculative or insubstantial, they
fall outside the zone fairly encompassed by the statutory term
‘navigable waters.’”
– The role the wetlands play in pollutant filtering, flood control, and runoff
storage, as well as their hydrologic connection to other waters, are
appropriate considerations.
Rapanos v. United States, 547 U.S. 715 (2006).

Harsh Words from the Supreme Court
•

“The burden of federal regulation on those who would deposit fill material in
locations denominated as “waters of the United States” is not trivial. In
deciding whether or not to grant a permit, the [Corps] exercises the
discretion of an enlightened despot, relying on such factors as “economics,”
“aesthetics,” “recreation,” and “in general, the needs and welfare of the
people.” - Justice Scalia, Rapanos, 547 U.S. at 721 (plurality opinion).

•

“Given the broad, somewhat ambiguous, but nonetheless clearly limiting
terms Congress employed in the Clean Water Act, the Corps and EPA
would have enjoyed plenty of room to operate in developing some notion of
an outer bound to the reach of their authority. … It is unfortunate that no
opinion commands a majority of the Court on precisely how to read
Congress’ limits on the reach of the Clean Water Act. Lower courts and
regulated entities will not have to feel their way on a case-by-case basis.
The situation is certainly not unprecedented. What is unusual in this case
is how readily the situation could have been avoided.” - Chief Justice
Roberts, Rapanos, 547 U.S. at 758 (concurring in the plurality opinion).

Harsh Words from the Supreme Court
•

“The reach of the Clean Water Act is notoriously unclear. … The Court’s

decision provides a modest measure of relief. … But the combination of
the uncertain reach of the Clean Water Act and the draconian penalties
imposed for the sort of violations alleged in this case still leaves most
property owners with little practical alternative but to dance to the EPA’s
tune. … Real relief requires Congress to do what it should have done in
the first place: provide a reasonably clear rule regarding the reach of the
Clean Water Act. … Unsurprisingly, the EPA and the [Corps] interpreted
the phrase [“the waters of the United States”] as an essentially limitless
grant of authority. We rejected that boundless view …, but the precise
reach of the Act remains unclear. For 40 years, Congress has done
nothing to resolve this critical ambiguity, and the EPA has not seen fit to
promulgate a rule providing a clear and sufficiently limited definition of the
phrase.” Justice Alito, Sackett v. Environmental Protection Agency, 132
S.Ct. 1367, 1375 (2012) (concurring opinion).

Harsh Words from the Supreme Court
•

“[T]he reach and systemic consequences of the Clean Water Act remain a
cause for concern. As Justice Alito noted in [Sackett], the Act’s reach is
‘notoriously unclear’ and the consequences for landowners even for
inadvertent violations can be crushing. The Act … continues to raise
troubling questions regarding the Government’s power to cast doubt on the
full use and enjoyment of private property throughout the Nation.” – Justice
Kennedy, United States Army Corps of Engineers . Hawkes Co., 136 S.Ct.
1807, 1816-1817 (2016) (concurring opinion).

The Clean Water Rule
•

Finalized by EPA and the Corps on June 29, 2015.

•

EPA and the Corps state that the rule was that the scope of clarify the
scope of “waters of the U.S.” and their jurisdiction is narrower than under
the existing regulation, because the rule puts important qualifiers on some
existing categories such as tributaries.

•

Several states filed suit.

•

On October 9, 2015, the U.S. Court of Appeal for the Sixth Circuit stayed
the rule nationwide pending further review by the court.

•

EPA and the Corps issued a “Clean Water Act Litigation Statement” stating
that they have resumed nationwide use and implementation of their prior
regulations defining the term “waters of the U.S.”, i.e. they are not
implementing the Clean Water Rule at this time in light of the stay.

The Jurisdictional Determination
•

Preliminary JD
– A written indication that there may be waters of the U.S. on a parcel
and indications of their approximate location.
– Advisory only; may not be appealed. (33 CFR § 331.2)

•

Approved JD
– A Corps document stating the presence or absence of waters of the
U.S. on a parcel and a written statement and map identifying their
location.
– May be appealed. (33 CFR § 331.2)
– Valid for 5 years unless new information warrants revision (33 CFR pt.
331, App. C; Memorandum of Agreement Between the Corps and EPA
Concerning the Determination of the Section 404 Program and the
Application of the Exemptions under Section 404(f) of the Clean Water
Act, (January 19, 1989).
– Binding on EPA in subsequent enforcement action?
• Yes, according to the 1989 MOA §VI.A.
• EPA apparently said no in its arguments to the Supreme Court in Hawkes.
See United States Army Corps of Engineers . Hawkes Co., 136 S.Ct. 1807,
1816-1817 (2016) (Kennedy concurring opinion).

The Jurisdictional Determination
•

Administrative appeal process (33 CFR pt. 331)

•

After the administrative appeal, may obtain judicial review of
the approved JD in federal court. United States Army Corps
of Engineers v. Hawkes Co., 136 S.Ct. 1807, 1816-1817
(2016).
– Prior to Hawkes, only options were:
• Discharge material without a 404 permit, risking an EPA
enforcement action and significant civil and criminal
penalties, during which the discharger can argue no permit
was required; or
• Apply for a 404 permit and seek judicial review if
dissatisfied with the results.
• Supreme Court in Hawkes held neither alternative is
adequate.

Section 404 Permit Application Review –
“Sequencing”
•

The Section 404 alternatives analysis requires a strictly
ordered succession:
– Avoid impacts to wetlands
– Minimize impacts to wetlands
– Compensate for unavoidable impacts to the wetlands.
(40 CFR part 230, including 40 CFR § 230.91(c); Memorandum of
Agreement Between the Department of the Army and EPA, “The
Determination of Mitigation Under the Clean Water Act Section 404(b)(1)
Guidelines” dated February 6, 1990)

Compensatory Mitigation – General
Principles
•

Goal is no overall net loss of the nation’s remaining wetlands base.

•

May be performed using the methods of restoration, enhancement,
establishment, and in certain circumstances preservation.
– Restoration should generally be the first option considered,
because likelihood of success is greater and for other reasons.

•

In general, the required compensatory mitigation should be located
within the same watershed as the impact site.

(40 CFR § 230.93)
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Compensatory Mitigation - The Preference
Hierarchy
•

Mitigation bank credits from an approved mitigation bank

•

In-Lieu Fee program (ILF) credits from approved ILF program

•

Permittee-Responsible Mitigation under a watershed approach

•

Permittee-Responsible Mitigation through on-site and in-kind
mitigation

•

Permittee-Responsible Mitigation through off-site and/or out-of-kind
mitigation

(40 CFR § 230.93(b))

Mitigation Bank Credits
•

What compensation ratio requirement will apply?
– Derived by matching the impact site wetland quality to the mitigation
project type
– Louisiana Rapid Assessment Method (LRAM), available at:
http://www.mvn.usace.army.mil/Missions/Regulatory/Mitigation/
Assessment_Method.aspx

•

What mitigation bank credits are available?
– Regulatory In-lieu Fee and Bank Information Tracking System
(RIBITS), available at:
https://ribits.usace.army.mil/ribits_apex/f?p=107:2
– Shows existing mitigation banks and their current information

•

What will the credits cost?
– Market based prices

How long will it take to obtain an individual
Section 404 permit?
•

Regulations provide that the Corps should be “guided by” the following time
limits when evaluating an application for a new Section 404 permit:
–

–

–

–

–

Public notice and opportunity for comments is required. The public notice should
be issued within 15 days of receipt of all required information from the permit
applicant.
The public comment period will be for a “reasonable period of time” within which
interested parties may express their views concerning the permit, which period
should not be more than 30 days nor less than 15 days from that date of the
public notice.
The Corps should make a decision on all applications not later than 60 days after
receipt of a complete application, although this time period may be extended for
various reasons, such as if the comment period is extended or information
needed by the Corps for a decision cannot be reasonably obtained within the 60day period. (33 C.F.R. § 325.2(a)(2) and (d))
The 60-day period for a decision is a guideline and not a regulatory requirement.
The New Orleans District’s website states that most permit applications involving
public notices are completed within 4 months and many are completed within 60
days.
Probably expect 4-6 months for an uncomplicated, non-controversial application.

How long will it take to obtain an individual
Section 404 permit?
•

Possible delays
–
–

–

–

The Corps may extend the public comment period.
The Corps may determine that it needs additional information to make a permit
decision, such as for its “public interest review” which is required for all permit
decisions.
A public hearing may be required, in which case a second public notice may be
required. The public hearing should be scheduled not less than 30 days from the
date of the public notice. The Corps may determine on its own that it needs to
conduct a public hearing to gather additional information for the permit decision,
or any person may request a public hearing during the public comment period.
The Corps is not required to hold a public hearing simply because one is
requested by a third party; however, in cases of doubt as to whether the issues
are substantial enough to justify a public hearing, the hearing should be held.
The Corps may determine that an Environmental Impact Statement (EIS) under
the National Environmental Quality Act (NEPA) is required. An EIS, however, is
only required for “major Federal actions significantly affecting the quality of the
human environment.”

(33 C.F.R. § § 325.2(d)(3), 320.4, and 327.11; 42 U.S.C. § 4332(1)(C))

When is the permit no longer subject to
challenge?
•

•
•

Judicial review of 404 permits is available under the Administrative
Procedures Act (APA), by filing suit against the Corps in the U.S. District
Court alleging that the Corps acted arbitrarily, capriciously, or abused its
discretion in issuing the permit. 5 U.S.C. §§ 701-706.
Once issued, however, the permit should be effective unless and until
enjoined or overturned by the court.
No specific statute of limitations for filing such a suit. However:
–
–

–

•

Courts have held that such suits are barred as untimely unless filed within six
years of issuance of the permit. See 28 U.S.C. § 2401(a).
The suit challenging could arguably be barred by laches even if filed within six
years of the issuance of the permit. The doctrine of laches bars a plaintiff from
maintaining a suit if he unreasonably delays in filing a suit and as a result harms
the defendant.
Courts have held that a suit to enjoin or vacate a 404 permit is moot if the
construction authorized by the permit has been substantially completed.

District court’s decision can be appealed to the Fifth Circuit Court of
Appeal, and then to the U.S. Supreme Court.

Can I obtain judicial review of the Corps’ or
EPA’s actions?
•

After exhausting administrative appeal remedies, may obtain judicial review of an
approved JD in federal court. United States Army Corps of Engineers v. Hawkes Co.,
136 S.Ct. 1807 (2016).

•

After exhausting administrative appeal remedies, may obtain judicial review of EPA’s
assertion of CWA jurisdiction over the property in a compliance order that alleges
filling of wetlands without a required permit. Not decided whether the terms and
conditions of the compliance order (such as mitigation requirements) can be
challenged before an EPA enforcement based on failure to comply with the
compliance order. Sackett v. Environmental Protection Agency, 132 S.Ct. 1367 (2012).

•

Judicial review in federal court of a Corps letter requiring mitigation through the
purchase of mitigation bank credits, issued under the Water Resource Development
Act of 2007, 33 U.S.C. § 2201 et seq., allowed as the letter was “final agency action.”
White Oak Realty v. United States Army Corps of Engineers, 2016 U.S. Dist. LEXIS
124709 (E.D. Louisiana, Sept. 14, 2016). Supports judicial review of mitigation
requirements under Section 404 of the CWA.

•

May obtain judicial review of permit denial or terms of the permit.

