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Work Made For Hire:

Effect on Copyright and Employment Laws in the Tech and
Entertainment Industries After Dynamex and AB5

The “work made for hire” concept

By Natasha S. Chee and Marta R. Vanegas
is deeply rooted in copyright law.
However, it may create unin-

‘ ! tended and unforeseen

\ consequences  regarding

the creative worker’s clas-

sification under California’s

Dynamex decision and ABS},

especially for the tech and entertain-
ment industries.

Federal copyright grants author-
ship and ownership of a work to the
creating party or parties’>. However,
for any work made for hire created
on or after January 1, 1978, the
author and owner of the copyright
is the employer or commissioning
party?, if the work was (1) prepared
by an employee in the scope of his
or her employment, or (2) specially
ordered or commissioned under
one of nine listed categories’, which
encompass works in music, film,
literature, gaming, and other tech
and entertainment fields.

The California Labor and Unem-
ployment Insurance Codes clas-
sify workers as employees if they
expressly agree in writing to create
works made for hire as specified
under federal copyright law®. A
hiring entity may unwittingly
misclassify an individual worker as
an independentcontractorand incur
liability by failing to comply with
certain requirements for employees,
such as providing workers’
compensation insurance®; contrib-
uting to the Employment Devel-
opment Department’; complying
with administrative, reporting, and
notice requirements’; reimburse-
ment® or providing overtime, wage
and hour benefits, wage statements,

16 MARCH 2020

and sick leave®. Noncompliance
may incur severe penalties, interest
charges, fines, and possible misde-
meanor charges''.

The legal landscape post-Dynamex
and AB5 leans more sharply toward
a finding of employee-status,
making it more difficult to qualify
as an independent contractor. As
of January 1, 2020, AB5“ codi-
fies Dynamex®, deeming workers
employees unless the worker meets
the stringent “ABC test”"* or is stat-
utorily exempt.” While the statute
exempts certain professions such as
lawyers,accountants, graphic artists,
fine artists, and grant writers, the
vast majority of workers in the tech
and entertainment industries are not
so exempted. Cinematographers,
screenwriters, animators, program-
mers, and content creators regard-
less of the distribution platform
are not exempt under the statute.”
Moreover, still photographers and
photojournalists are specifically
precluded from exemption if their
work is for a motion picture®. Indi-
viduals reclassified post-Dynamex
as employees cannot be converted
to independent contractors even if
the statute provides them with an
express exemption from employee
status.

One option is to eliminate the work
made for hire provision from agree-
ments and transfer ownership of
copyright via conveyance or opera-
tion of law, such as through assign-
ment or license”, however, this
option may insufficiently protect
the hiring entity’s copyright needs.
Congress created the right to termi-
nate copyright transfers, super-

seding any contractual waivers or
perpetuity terms?, and allowing
for copyright ownership to revert to
the original owner®. This termina-
tion right creates great risk, uncer-
tainty, and a potentially unfavor-
able bargaining position if the work
later becomes exceedingly valuable
or is vitally integrated within an
intellectual property framework.
Transfer of rights with the risk of
termination and without a work
made for hire provision may be an
unsuitable option, as entertainment
entities increasingly use their “back
catalog” to generate revenue and
film distribution agreements often
contain lengthy terms of duration.

Another option for preserving
work made for hire provisions
in agreements while avoiding
employee classification is
to contract with a loan-out
company specifically created
for and managed by the creative
worker. The loan-out company,
usually formed for tax and liability
purposes, essentially loans out the
creative individual to the hiring
entity. Under the Labor and Unem-
ployment Insurance Codes only
individuals, not entities, are consid-
ered employees, thus contracting
with a worker’s loan-out company
bypasses employee classifica-
tion®. Under this scenario, the
loan-out company is consid-
ered the employer of the
worker, fulfilling the above-
mentioned requirements for
its employee?’.  Although
effective in preserving the
work made of hire provision
thereby protecting the hiring
entity’s copyright, requiring
workers to form and manage loan-
out companies to avoid employee
classification may place too great a
burden on workers, especially those
of modest means.

Entertainment unions SAG-AFTRA,
WGAW, IATSE, Hollywood Team-
sters Local 399 and Laborers Local
724 expressed confidence in a joint
letter that AB5 “is not directed at

[the entertainment] industry, and
[they] do not believe it will trigger
a change to industry practices” or
affect loan-out companies®. Gig-
economy companies Uber, Lyft and
Postmates, as well as commercial
truck drivers have challenged the
constitutionality of Dynamex and
ABS, creating an uncertain land-
scape for these laws®™. It would
be prudent for hiring entities and
individuals to consult with an expe-
rienced employment or entertain-
ment attorney to ensure they under-
stand their rights and obligations
regarding work-for-hire provisions.
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