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 America should hang its head in collective shame as four of her finest and bravest 
citizens were sentenced on April 13, 2015 in the United States District Court for the 
District of Columbia to lengthy prison terms. Their crime? Using deadly force in self-
defense against a real and determined enemy at Nisur Square in Iraq. The government’s 
case against Nicholas A. Slatten1, 31, of Sparta, Tenn. (who received a sentence of life 
imprisonment); Paul A. Slough, 35, of Keller, Tex.; Evan S. Liberty, 32, of Rochester, 
N.H.; and Dustin L. Heard, 33, of Maryville, Tenn. (each receiving 30-year sentences), 
pursued under the auspices of the Military Extraterritorial Jurisdiction Act (MEJA)2 of 
2000, was largely predicated on the allegedly excessive number of rounds these 
individuals fired in self-defense.  Such a specious and legally irrelevant rationale is 
profoundly misleading for many reasons, not the least of which is when it is contrasted to 
the 183 rounds the FBI once fired at four bank robbers in New Jersey … hitting one 
suspect 65 times … and our Federal judiciary’s subsequent and proper ruling that that 
shooting was reasonable.  The Department of Justice afforded no such latitude to the four 
members of Blackwater Team Raven 23, who were serving on a Personal Security 
Detachment (PSD) for the Department of State in a hotly contested war zone in 
September 2007.3   
 
 This article explores this apparent disparate and unjust application of law and 
doctrine with the dual goals of exposing this prosecution as the politically motivated 

                                                
1 Although this article addresses the self-defense aspect of the actions taken in Nisur Square, the 
authors note that Mr. Slatten's defense was not self-defense.  Slatten was originally charged with 
several counts of manslaughter and attempted manslaughter, but secured a dismissal of those 
charges shortly before the June 2014 trial because the government failed to indict him before the 
statute of limitations expired.  Unable to prosecute Slatten for the same lesser charges brought 
against his codefendants, approximately one month before trial, the government indicted Slatten 
for first-degree murder, a charge two levels higher than his original manslaughter charges, and the 
only charge that does not carry a statute of limitations! At trial, Slatten defended against the 
murder charge in a manner that made the self-defense aspect of the killing irrelevant (I.e., Slatten 
argued that he is not the actual killer of the alleged victim: the driver of the white Kia discussed 
later in this article).  In his pending appeal, in addition to arguing that the government's actions 
with respect to his murder charge amount to vindictive prosecution, Slatten maintains his actual 
innocence, arguing that the government's evidence is legally insufficient to establish his identity as 
the actual killer and that evidence establishing a codefendant's identity as the actual killer was 
improperly kept from his jury, denying him a fair trial. These topics are beyond the scope of this 
article, but further demonstrate the malice underlying these prosecutions. 
2 18 U.S.C. § 3261 
3 Contrasted with the majority of law reviews, this one is much more fact-oriented than law-
oriented.  The reason for this is that this area of the law – Constitutional reasonableness of use of 
deadly force – is very fact dependent.  In such cases, facts drive the law rather than the law 
controlling the facts.  As courts have consistently recognized, those using deadly force in self-
defense rarely have the luxury of time extant in search warrant or rights advisement cases. 
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show trial it truly was and educating the reader on the ethical, legal and tactical realities 
of deadly force encounters.  We believe that those bearing the weighty authority of 
prosecutorial discretion ought to possess the cardinal virtues of competency, courage, 
self-control and justice as they relate to both the law and tactics underpinning such cases.  
It is apparent that the Department of Justice personnel responsible for this prosecution, as 
well as the court and jury in the U.S. District Court for the District of Columbia, 
possessed none of these character traits.  
 
 It is our hope that this injustice is remedied by appeal or pardon and that the 
Congress of the United States amends or repeals the dangerous and ill-conceived MEJA.  
As so wisely observed by Sir Winston Churchill in a speech before the House of 
Commons in1927, we refuse “to remain neutral between the fire and the fire brigade” and 
neither should our public officials when weighing the value of American versus foreign 
lives.  Globalists we are not and our oath to our Constitution demands us not to be. 
  
 On reading this article, it will become obvious the degree to which we rely on the 
scholarship and writings of two retired Supervisory Special Agents of the Federal Bureau 
of Investigation: Urey Patrick and John C. Hall.  Their seminal book – In Defense of Self 
and Others: Issues, Facts & Fallacies – The Realities if Law Enforcement’s Use of 
Deadly Force4 – should be mandatory reading for any person purporting to be either an 
expert or investigator of a deadly force encounter.  Beautifully written, it accurately sets 
for the law and tactical dynamics of use of force encounters and dispels many of the 
myths extant in so-called “expert’s reports” and charging documents.  It is obvious that 
neither the prosecutors nor the trial judge availed themselves of such readily available 
scholarship in reaching their respective decisions to prosecute, not grant a directed 
verdict and subsequently sentence the four defendants.  The jury itself – except for one 
brave and discerning woman who held out against enormous pressure for over eight 
weeks in the Fall of 2014 – chose to decide the case as one of “four white men shooting 
people of color,” rather than what it was, which was the proper, lawful, tactically sound 
and completely reasonable use of deadly force in a combat zone where Americans were 
dying by the dozens every week.5 This type of biased jury is exactly why the government 
chose to try the case in the District of Columbia instead of Northern Virginia, where the 
defendants might have received a fair trial by a jury of their peers.  But, for the reasons 
set forth herein, this case never should have made it to a jury in the first place.  
 
 In 1994, as a young Trial Defense Counsel in the Army’s Judge Advocate 
General’s Corps, author Bolgiano was detailed by the Regional Defense Counsel to 
represent an Army CID Special Agent, Jeff Brady, who the Army had charged with 
Attempted Murder as the result of his use of deadly force in the line-of-duty.  The 
                                                
4 Patrick, Urey and Hall, John, In Defense of Self and Others: Issues, Facts & Fallacies – The 
Realities of Law Enforcement’s Use of Deadly Force, Third Edition, Carolina Academic Press 
(2017). 
5 This juror personally communicated this to the authors via a mutual colleague. 
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Army’s decision in that case, too, was predicated on the seemingly excessive number of 
rounds fired. Despite the fact that the author had previously been a sworn law 
enforcement officer in a large metropolitan jurisdiction and had used deadly force in the 
line-of-duty, due to his ignorance of the tactical dynamics and law surrounding such 
encounters, he felt woefully unprepared professionally to represent his law enforcement 
client.  Therefore, he petitioned the Army Court to authorize his travel to the FBI 
Academy in Quantico, Virginia in order to adequately prepare for trial.  His petition was 
granted and there he had the profoundly fortunate opportunity to meet Supervisory 
Special Agent John Hall.  One of the Nation’s foremost experts on use of force law and 
the tactical dynamics surrounding underpinning such law, Hall was also the primary 
author of the deadly force policy used by the FBI.  Hall subsequently educated both 
authors on many of the topics comprising his and Urey “Pat” Patrick’s seminal book. 
 
  The simple fact remains most military officers – even Colonels in the so-called 
“Combat Arms” branched who testified against the Blackwater defendants – simply “do 
not know what they do not know” when it comes to the tactical and legal dynamics of 
close-in killing environments.   Most combat arms officers have never personally 
experienced such close quarters combat during their service nor have they been 
adequately trained to understand the dynamics of such encounters.  As such, much akin to 
some Chiefs of Police or Police Commissioners in civilian law enforcement cases, they 
superimpose their ill-founded notions of reasonableness in judging subordinates’ or 
others’ tactical actions in situations fraught with immediate dangers. In doing so they 
judge this dangerous world as they believe it ought to be rather than how it truly is. And, 
too often, politics instead of reason, science and proper tactics drive both the 
investigative process as well as the decision to prosecute police officers and military 
personnel.6 
 
 In order to properly analyze any use of deadly force event, one must understand: 
(1) the authorities extant to use deadly force [I.e., “By what authority did a subject kill 
another?”]; (2) the proper standard of legal review; and, (3) the tactical dynamics of 
deadly force encounters underpinning those legal standards.7   This article analyzes the 

                                                
6 Bohrer, Shannon and Chaney, Robert, “Police Investigations of the Use of Deadly Force Can 
Influence Perceptions and Outcomes,” FBI Law Enforcement Bulletin (January 2010). “For 
example, when interviewed, one chief of police advised, “it is sometimes easier to go through an 
officer being killed in the line of duty than a questionable police shooting.” In 1993, Edward F. 
Davis was an instructor in the FBI Academy’s Behavioral Science Unit when he interviewed the 
chief about police and the use of force. The chief’s comment could be misconstrued because it was 
part of a larger dialogue about police use of force and community relations, although it 
demonstrates perceived and sometimes real concerns. Specifically, the chief was referring to the 
fact that the department seemed to pull together when an officer is killed and the opposite often 
occurs when the shooting is questioned in the media” 
7 In every other area of the law – E.g., contract law, environmental law, search & seizure law, and 
tort law – the law drives the facts. This is because decisions based on these laws can be made in 
calm, rational decision-making environments.  But, when considering deadly force in self-defense 
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facts and circumstances of the alleged killings at Nisur Square pursuant to this process.  
After so doing, as discussed in detail herein, we come to the following conclusions: 
 
 - The Blackwater PSD team members, as armed security officers of the 
Department of State, never should have been subject to the jurisdiction of MEJA, which 
is limited to employees of or in direct support of the Department of Defense. 
 
 - As employees of the Department of State, they were de facto and de jure 
agents of the Federal Government.8  Since their actions in self-defense were 
objectively reasonable pursuant to myriad cases applying the Graham v. Connor9 
standard of reasonableness, the Defendants should have been afforded Qualified 
Immunity from pecuniary liability and, axiomatically, criminal prosecution. This 
analysis was never properly done.  Or, if one was done, it was willfully ignored. 
For the facts in this case are not even in that “gray area” as described by the 
United States Supreme Court in Brosseau v. Haugen10, as these young men were 
operating in a war zone not a neighborhood on the West Coast as was Officer 
Rochelle Brosseau in the Brosseau opinion.  
 
 - The Blackwater PSD team members reasonably acted in self-defense and in 
defense of others under situations that were “tense, uncertain and rapidly evolving.”11    
As discussed herein, based on the tactics, techniques and procedures (TTPs) of the 
insurgent threats at the time – using vehicle-borne improvised explosive devices, follow-
on small arms fire12, and dressing in the uniforms of New Iraqi Army and Police  – it was 
reasonable for the Raven 23 team to believe they were under imminent and actual threat 
of death or grievous bodily injury. 
 

                                                                                                                                
matters, the Supreme Court of the United States and most subordinate Federal Courts recognize 
that facts drive the law. This is because persons being attacked are in a risk-critical, time sensitive 
environment during which they will resort to recognition-primed decision making. It is why 
Justice Oliver Wendell Holmes so presciently stated in Brown v. United States (1923) that, 
“Detached reflection cannot be demanded in the presence of an uplifted knife.” 
8 All members of Raven 23 were hired, trained and operating under the authority and supervision 
of Diplomatic Security Service (DSS).  The DSS is a federal law enforcement agency and the 
agents of the DSS are all federal law enforcement officers.  As such the use of force rules that 
apply to them and, axiomatically, contractors in their employ, are law enforcement use of force 
rules.     
9 490 U.S. 386 (1989). 
10 Brosseau v. Haugen, 543 U.S. 194 (2004), “they do suggest that Brosseau’s actions fell in the 
“ ‘hazy border between excessive and acceptable force.’ ” Saucier v. Katz, supra, at 206. The 
cases by no means “clearly establish” that Brosseau’s conduct violated the Fourth Amendment. 
11 Id, at 397. 
12 This factor was even noted by one of the Government’s own witnesses, who stated his concern 
upon initially arriving at the scene: “And given that there was recent shooting, I thought there 
might be insurgents in the area, or whatever.”  
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 - The opinions of certain Government witnesses neither applied the appropriate 
legal standard of review nor expressed a meaningful understanding of the tactical 
dynamics of a deadly force encounter.  They did what the Supreme Court of the United 
States repeatedly says a reviewer must not do: judge others from the cool comfort and 
safety of hindsight: 

 
The "reasonableness" of a particular use of force must be judged from the 
perspective of a reasonable officer on the scene, rather than with the 20/20 
vision of hindsight … the calculus of reasonableness must embody 
allowance for the fact that police officers are often forced to make split-
second judgments about the amount of force that is necessary in a 
particular situation – in circumstances that are tense, uncertain, and rapidly 
evolving. 13  

 
 Moreover, the government’s own military officer witnesses misquoted and 
misunderstood the legal and tactical realities for military personnel in theater at the time.  
They claimed that the Raven 23 team should have used “minimum force” and that the 
team’s response was “excessive.”  In addition to raising the common sense question, 
“Exactly what is minimum deadly force?” such opinions are belied by the Army’s own 
training manuals of the time. For example, in the Tactics, Techniques and Procedures 
Manual, Escalation of Force, Handbook 07-21, Center for Army Lessons Learned (July 
2007), Page 48, uses the following example as an appropriate response to a suspected 
suicide vehicle-borne improvised explosive device (SVBIED) attack: 
 

EOF Actual Operations Vignettes 

Vignette #1  
 Outer cordon/cordon and search mission: EOF by a unit in Iraq 
results in two civilians killed, two civilians injured, and no coalition forces 
injured or equipment damaged.  
 Summary: EOF by the unit was on the outer cordon for a cordon 
and search mission when a civilian vehicle approached and ignored 
shouts, vehicle horn, and flashed lights. The unit fired one shotgun round 
as a warning shot. The vehicle ignored the warnings and continued 
onward. The unit fired 13 to 15 rounds of 7.62-mm into the vehicle.  
 
Vignette #2 
 
 Screen Mission: EOF by a unit in Iraq results in two civilians 
killed, two civilians injured, and no coalition forces injured or equipment 
damaged. 

                                                
13 Graham at 397. 
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 Summary: The unit had an EOF incident while conducting 
screening for an explosive ordnance disposal (EOD) unit. While posted at 
an intersection, the patrol observed a vehicle traveling at an unusually 
slow speed coming toward the cordon from the north. Because of the 
sustained enemy contact over the preceding 30 minutes and the unusually 
slow speed of the vehicle, the unit suspected a possible suicide vehicle-
borne improvised explosive device (SVBIED). At 327 m, Marines shouted 
and used hand and arm signals in an attempt to stop the vehicle. At 260 m, 
the gunner fired three .50-cal (M2) rounds at the deck in front of the 
vehicle. At 175 m, the gunner fired ten .50-cal (M2) disabling rounds into 
the vehicle. The vehicle came to a stop. The driver jumped out of the car 
and ran to the west out of sight.  
 Within seconds of the engagement, a second vehicle heading from 
the same direction approached the cordon in the same manner. Again, the 
unit believed it to be a possible SVBIED and initiated verbal commands as 
well as hand and arm signals to attempt to stop the vehicle. At 250 m, the 
vehicle did not stop, and the gunner fired three warning shots of .50-cal 
(M2) rounds at the deck in front of the vehicle. The vehicle initiated 
erratic movements, stopping as if to turn around, and then continued south 
towards the cordon. At 190 m, the gunner fired three .50-cal (M2) 
disabling rounds into the vehicle. When the second round impacted, the 
vehicle immediately ignited and was almost instantly consumed by flames 
from the ensuing fire. The driver exited the vehicle prior to it being 
completely engulfed by flames, and ran away from the vehicle and out of 
sight.  

 So, the testimony from former Army officers to the effect that the State 
Department security personnel of Raven 23 had to place themselves in more precarious 
positions and at a significantly increased risk of death in order to achieve mission success 
is fanciful thinking contradicted not only by common sense but also by the Army’s own 
published combat doctrine.   Moreover, such testimony ignored the tactical reality on the 
ground.  Iraq – as exemplified by the two examples above in the Army’s own 
instructional manual – was not akin to the streets of Midtown Manhattan or New Jersey 
(where the FBI shot 183 rounds at the four bank robbers): it was a significantly more 
dangerous and perilous place to operate.   
 
 Nothing the State Department personnel did at Nisur Square was unreasonable or 
excessive in light of this peril and the imminent threat they faced.  Furthermore, 
application of military use of force rules to civilian law enforcement contractors and 
quasi law enforcement agents is legally and factual erroneous.  Military use of force rules 
did not apply to the members of Raven 23 both because of their status as law enforcement 
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contractors and their mission was to protect State Department personnel had nothing to 
do with winning a counterinsurgency (COIN) war.  
 
 The Military Extraterritorial Jurisdiction Act (MEJA) applies to contractors in 
support of the Department of Defense.  Any plain reading of the Act demonstrates that it 
would not apply to contractors in support of the Department of State, like the four 
Blackwater defendants. Procedurally, the original case was rightfully dismissed in 
December 2009 by a Federal Judge who criticized the Justice Department for its handling 
of the case and ruled that prosecutors had relied on tainted evidence. Yet, the government 
was rights-be-damned determined to pursue this prosecution for purely political reasons. 
In April 2011, in a legal hurdle of Olympian proportions, a three judge of United States 
Court of Appeals for the District of Columbia reversed the trial court’s decision and the 
Justice Department pursued the charges at trial. 
 
  Iraqis did then and continue to shoot, bomb and kill each other on an hourly 
basis. Yet, when four Americans shoot in self-defense, the pro-Mujahidin mafia14 
screams murder and the Justice Department replied with an indictment and ensuing 
vicious prosecution, unsupported by facts, law or common sense. They unnecessarily 
inflamed an ignorant jury with gruesome photos of wounded people. When the facts of 
this case are viewed in light of the law that should have been applied, the innocence of 
these four Americans will become glaringly obvious. 
 
Facts: 
 
 The relevant facts occurred on or about September 16th, 2007, in or near Nisur 
Square, a large traffic circle in a neighborhood just outside the International or “Green 
Zone” in downtown Baghdad just West of the Euphrates River. The Defendants – Paul 
Slough, Evan Liberty, Dustin Heard, and Nicholas Slatten – were armed security 
specialists employed by Blackwater Worldwide, a private company that, inter alia, 
provided security services to U.S. government agencies operating in Iraq, Afghanistan 
and other combat zones worldwide.  The Defendants were detailed as a Personnel 
Security Detachment (PSD) for the Department of State. They were operating in a 
convoy of vehicles as a Tactical Support Team with the radio call sign of “Raven 23.”  
Raven 23 was there to provide back-up fire support for other PSDs operating in Baghdad. 
The Raven 23 convoy comprised four vehicles.  Defendants Liberty, Slough and Slatten 
were in the third vehicle with respective duties as driver, rear turret “gunner”15 and 

                                                
14 E.g., Council on American-Islamic Relations (CAIR), an unindicted co-conspirator in numerous 
terror-related activities here in the United States.  Nevertheless, this group, and others exert 
tremendous political pressure on many political fronts. See, Pipes, Daniel, “Is CAIR a Terrorist 
Group: A Prominent Arab government thinks so,” National Review, November 228, 2014. 
15 Turret gunners typically operated a pintle-mounted crew-served weapon such as a Browning M-
2 .50 cal. or a FN M-240 7.62 cal. machine gun. The pintle mount is the mounting hardware that 
affixes the vehicle, thereby affording better stability. A turret system is capable of rotating both 
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designated defensive marksman. In all, the PSD convoy members were armed in 
accordance with how any prudent PSD team in Iraq at that time to be armed: automatic 
carbines and pistols as personal weapons and assorted crew-served machine guns and 
other heavier weapons for use against vehicles and enemies using concrete barriers and 
buildings as cover. This would be a typical complement of defensive weapons for any 
competently armed US convoy operating in or about Bagdad in 2004-2011.   
 
 At Noontime, Raven 23 received a radio message that a Suicide Vehicle-Borne 
Improvised Explosive Device (SVBIED) had detonated in the vicinity of a compound 
where U.S. officials were meeting with Government of Iraq (GOI) officials.  In response, 
the Raven 23 convoy took up a position in Nisur Square in order to secure an exfiltration 
route for the American officials, who were being guarded by another State Department 
PSD team. Soon after Raven 23 entered Nisur Square, at some point – whether actually a 
SVBIED or not – a civilian Kia automobile ignored repeated verbal and physical 
warnings to stay clear of the convoy, similar to the training scenarios described above in 
the Army Tactics, Techniques and Procedures training manual.   
 
 At some point, certain members of the State Department PSD discerned that 
enough pre-assaultive behaviors were extant to justify the engagement of the Kia by 
small arms fire. These pre-assaultive behaviors are exactly like or similar to those 
described in the Army training manual above, and would have included refusal to stop in 
the face of repeated verbal and physical warnings to do so, as well as erratic operation of 
the vehicle and unusual increases or decreases in the vehicle’s approach speed.   
 
 It is essential for the reader to understand the importance of that refusal under the 
wartime atmosphere of Baghdad.  The refusal to stop under such circumstances, 
particularly in light of the fact that Raven 23 was not equipped with a large caliber 
weapon like the .50 caliber M2 machine gun described in scenario the Army training 
manual, would have been reasonably viewed as an indication of an imminent attack.  
Without such a large caliber, hard-hitting crew served weapon like the M2 heavy 
machine gun, the urgency to make a decision and react would have been magnified 
because stopping the vehicle in time to avoid a deadly explosion would have been 
significantly more difficult.  Such pre-assaultive behavior was almost always the 
precursor to a SVBIED attack during that time period throughout Iraq and specifically in 
Baghdad.  Either concomitantly or shortly subsequent to this engagement, third-parties – 
either insurgents, unlawful combatants, Iraqi Police or a combination thereof – fired upon 
the State Department PSD.  In the ensuing chaotic situation, which most likely and 
unsurprisingly involved the firing of hundreds of rounds of ammunition by all sides, it is 
alleged by the Government that numerous bystanders (noncombatants) were killed or 
injured.  This is not uncommon in a war zone and blame, if any, should accrue to political 
                                                                                                                                
the gunner and the weapon in a 360-degree range of motion in order to direct more accurate fire. It 
appears that only two of the State Department PSD vehicles were equipped with M-240s.  Other 
members used the turret positions from which to fire their M-4 carbines and other long rifles. 
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leaders who decided that American forces needed to be in such a dangerous place in the 
first place. 
 
 There was no forensic evidence or other ballistic evidence whatsoever to tie any 
specific State Department PSD member’s duty weapon with any injury, nor was there any 
forensic evidence to tie any of the weapons used by Raven 23 to any of the deaths that 
occurred.  There was actually no forensic evidence that would have been routinely used 
and expected in a similar prosecution for an action that took place in the United States.  
In fact, there is a near-complete absence of proof as to the existence of any victims – 
except the few associated with the Kia – allegedly injured or killed in this event.16   
 
 This complete lack of forensic evidence is also telling as the United States 
Government had both organic and contract personnel in Baghdad at the time that were 
trained to conduct high quality forensic evidence collection activities associated with 
terrorist activity that could have been easily tasked to fully exploit the scene of the 
incident to better understand what actually took place.  The FBI investigation did not 
occur until months after the incident and at a time the alleged crime scene was 
contaminated if not completely sanitized. Weeks after the incident, much like unsavory 
plaintiffs attorneys in the United States trolling for prospective clients, Iraqi police and 
other Government of Iraq (GOI) officials made numerous radio, television and newspaper 
advertisements – complete with a toll-free number to call – seeking the identity of alleged 
“victims” of the Nisur Square shootings.   
 
 This last point is relevant to the veracity of any complaint received, because Iraqis 
quickly learned to work the system in order to receive Solatia payments from the US 
Government.  From fiscal years 2003 to 2006, DOD has reported about $1.9 million in 
Solatia payments and more than $29 million in condolence payments to Iraqi and Afghan 
civilians who are killed, injured, or incur property damage as a result of U.S. or coalition 
forces' actions during combat.17 These payments are expressions of sympathy or remorse 
based on local culture and customs, but not an admission of legal liability or fault.  
 
 It should also be noted that just hours after the shooting, Special Agents assigned 
to the Department of State’s Diplomatic Security Service (DSS) directed that all members 
of the Raven 23 convoy submit to being interviewed at the State Department offices in 
the Green Zone.  The interviews were supervised by Special Agent Theodore Carpenter 

                                                
16 In fact, Army Colonel _____’s statement of September 24, 2007, recounting his visit to Nisur 
Square approximately 45 minutes after the incident, only mentioned the bodies in the Kia and 
none others.  It seems that if there were dozens of “victims” as alleged, Colonel ______ would 
have noticed and commented on them in a statement taken eight days later.  His handwritten 
notebook has notations referencing “6 KIA and 4 WIA” but it is not clear if this is based on 
hearsay or his eyewitness testimony. 
17 U.S. Government Accounting Office (GAO) Report GAO-07-699: Published: May 23, 2007. 
Publicly Released: May 31, 2007. 
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and conducted by Special Agents Mario Rita, Lisa Lopez, Michael Scollan and David 
Motley. For a number of well-documented reasons, and in accordance with most Federal 
agencies’ own policies on investigating line-of-duty shootings, including the policies 
followed by both the FBI and United States Secret Service, it is improvident to attempt to 
take a formal statement so soon following an incident: 
 

 (1) Contrary to popular belief, the most accurate statement may not 
be the one taken immediately following this type of incident.  “The 
prevailing practice in law enforcement is to delay the official interview of 
the officer for some specified period of time after the event. This is 
strongly encouraged to provide a reflective interval for the officer to allow 
the distorting effects of flight or fight to dissipate, and for the trained and 
professional mind to reassert itself and recall events and sequences more 
accurately.”18  While this is a matter subject to continuing research, the 
consensus amongst experts is that officers “experience perceptual and 
memory distortions during a critical incident, such as an Officer Involved 
Shooting.”19  In order to obtain the most accurate recollection of such 
events, agencies usually allow the officer involved two to three sleep 
cycles before they undergo formal questioning and make a detailed 
statement.  The consensus is that this produces the best recollection of 
what are incredibly traumatic events.   
 
 (2) The FBI’s  – as well as most Federal agencies that mimic the 
FBI’s Shooting Incident Review Team (SIRT) policy – typically does not 
allow their special agents who are involved in a line-of-duty shooting to be 

                                                
18 Patrick, Urey and Hall, John, In Defense of Self and Others: Issues, Facts & Fallacies – The 
Realities of Law Enforcement’s Use of Deadly Force, Third Edition, Carolina Academic Press 
(2017). 
19 Alpert, Geoffrey, PhD et al, “Working Toward the Truth in Officer-involved Shootings: 
Memory, Stress, and ime,” FBI Law Enforcement Bulletin, U.S. Department of Justice, 
Washington, DC, May 2012, page 2., citing, Charles A. Morgan III, Gary Hazlett, Anthony Doran, 
Stephan Garrett, Gary Hoyt, Paul Thomas, Madelon Baranoski, and Steven M. Southwick, 
“Accuracy of Eyewitness Memory for Persons Encountered During Exposure to Highly Intense 
Stress,” International Journal of Law and Psychiatry 27 (2004): 265-279; Alexis A..Artwohl and 
Loren W. Christensen, Deadly Force Encounters: What Cops Need to Know to Mentally and 
Physically Prepare for and Survive a Gunfight (Boulder, CO: Paladin Press, 1997); R.M. 
Solomon, “I Know I Must Have Shot, But I Can’t Remember,” The Police Marksman, 
July/August 1997, 48-51; R.M. Solomon and J.M. Horn, “Post-Shooting Traumatic Reactions: A 
Pilot Study” in Psychological Services for Law Enforcement, ed. J. T. Reese and H.A. Goldstein 
(Washington, D.C.: U.S. Government Printing Office, 1986), 383- 394; D. Grossman and B.K. 
Siddle, Criti- cal Incident Amnesia: The Physiological Basis and the Implications of Memory Loss 
During Extreme Survival Situations (Millstadt, IL: PPCT Management Sys- tems, 1998); David 
Klinger, Into the Kill Zone: A Cop’s Eye View of Deadly Force (San Francisco, CA: Jossey-Bass, 
2004); A.L. Honig and J. E. Roland, “Shots Fired: Officer Involved,” The Police Chief, October 
1998, 116-119; and Geoffrey Alpert, Dallas Police Department, Review of Deadly Force Training 
and Policies of the Dallas Police Department (Dallas, TX, 1987). 
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questioned until at least twenty-four (24) hours post-incident.  Moreover, 
their special agents are not to be questioned until they have been afforded 
the opportunity to speak with counsel, psychologist and chaplain (if they 
choose).  Again, this is not obstructing justice, but rather intended to glean 
the most accurate account of what transpired. “Research indicates that 
“traumatic situations” inevitably result in some degree of memory 
impairment. The research suggests that officers may make more thorough 
and accurate statements if the interview is delayed at least 24 hours, and 
they get some sleep in the interim.  Sleep helps integrate memories and 
facilitate both learning and memory integration.”20 

 We point out these matters not as personal criticism of the DSS Special Agents 
involved, but rather to better explain (1) the Defendants’ decisions whether to make a full 
sworn statement at that time and (2) the questionable accuracy of all participant 
statements taken so soon after such an extremely stressful and traumatic event.  
 Any enlightened investigator would know of the perils of making a statement so 
soon after an event while under the obvious emotional and physical strain associated with 
such a deadly encounter.  In the United States, rape victims are routinely afforded such 
accommodation and are frequently allowed to later amend their original statements with 
additional information that they didn’t recall when the original statements were made.  
Why would we deny law enforcement contract personnel the same consideration when 
they were involved in events equally traumatic?     
 Also, politics rather than facts often are behind such charges.  In this incident, the 
fact that certain segments of the Government of Iraq were angered by the alleged killings 
by US personnel should not have served as a basis for criminal indictment.  Prosecutors 
and investigators should have the moral courage to ignore or resist such political pressure 
because:  

When criminal indictments and charges are instituted against a law 
enforcement officer for using deadly force, the impetus is predominantly 
political.  The shooting incident was controversial in the public eye, 
inflamed segments of the community, and the filing of criminal charges is 
a political response to allay the emotional outrage of the affected activists.  
It is a politically driven act, not a public interest one – a refutation of the 
existence of a civil system of law designed and intended to deal with 
precisely such issues in which harm was done but without criminal 
elements.21 

 The same appears to be true here.  The resultant investigation and indictment 
ignored exculpatory facts and leads, as well as basic tactical dynamics of deadly force 
                                                
20 Id, at page 272, citing Artwohl, Alexis, PhD, “Perception and Memory Distortion During 
Officer-involved Shootings,” FBI Law Enforcement Bulletin, U.S. Department of Justice, 
Washington, DC, October 2002, pages 19-22. 
21 Id, at page 277. 



 
 

12 
 

encounters in a combat zone.  The Government seems to have utilized military officers 
who were not on the scene at the time of the incident to offer their inexpert and irrelevant 
opinions as to the actions of Raven 23. In direct terms, at some point too early on, based 
on the extraordinary pressures being levied by the GOI and the perceived need to 
demonstrate authority under MEJA, authorities considered this a “bad shoot” and focused 
their investigation in that direction to the exclusion of other possibilities that make more 
tactical and legal sense.  Moreover, the FBI team “investigating” the incident did not 
show up until months later. And, when there, they required armed Marines and Soldiers 
as their PSD, a bitter irony apparently lost on their handlers from the Department of 
Justice, the Court and the jury. 
 
 As discussed herein, the numbers of IED events were at an all-time peak in Iraq at 
the time of the incident.  The enemy insurgents’ use of suicide vehicle-borne IEDs 
(SVBIEDs) was a well-documented tactic, technique and procedure.  The methods for 
discerning a potential VBIED were evolving at the time; but, at a minimum, verbal 
noncompliance, vehicular direction and “pacing” or “aiming” of a vehicle at a convoy 
were well-known pre-assaultive indicators.  The suspect Kia vehicle presented all of 
these indicators, so it was objectively reasonable for the PSD team to engage the 
occupants of the Kia in order to abort any threat they posed to the convoy and its 
occupants (to include members of the PSD – neither the law nor reason expects law 
enforcement officers, security detachments or US service personnel to “take the first 
punch” in a fight). 
 
Issues: 
 
Does the Military Extraterritorial Jurisdiction Act (MEJA) apply to defendants working 
under contract in support of the Department of State? 
 
Answer:  As discussed herein, State Department contractors clearly working on Personnel 
Security Detachment details for State Department employees were not within the 
jurisdiction of MEJA. 
 
Were the actions of the State Department PSD on or about September 16th 2007 at or 
near Nisur Square, Baghdad, Iraq objectively reasonable in accordance with the state of 
the art of defensive tactics and Constitutional legal standards?   
 
Answer:  Yes, as explained herein.  Based on their actions, the Defendants – as a matter 
of law and right reason – are entitled to qualified immunity from civil liability pursuant to 
well-established Constitutional and Common Law principles as enunciated by the 
Supreme Court of the United States. If their actions were reasonable under the lower civil 
standard; then, they were obviously reasonable under any criminal standard. 
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If not, were their actions sufficient to sustain a charge of Murder, Manslaughter or any 
lesser-included offense? 
 
Answer:  Once an individual’s actions are determined to be objectively reasonable as a 
matter of law, the principles set forth under the law and doctrine of qualified immunity 
should have shielded them from both criminal and pecuniary harm or suit.  To state this 
as simply as we can, “It is our professional and personal opinion as experts in the legal 
and tactical dynamics of deadly force encounters that Raven 23’s actions, individually 
and collectively, were objectively reasonable under the circumstances. Therefore, it is 
impossible for their actions to rise to any degree of criminal liability” 
 

Analysis and Discussion 
 
Military Extraterritorial Jurisdiction Act (MEJA) 
 
 The Court should have dismissed the Indictment in its entirety because the 
Indictment failed to state an offense under the Military Extraterritorial Jurisdiction Act, 
18 U.S.C. §§ 3261-67 (‘MEJA’ or the ‘Act’), with the specificity required by the United 
States Constitution, Rule 7(c)(1) of the Federal Rules of Criminal Procedure, and 
applicable precedent.  As eloquently and properly stated in the Defendants’ Motion to 
Dismiss: 
  

Every count of the Indictment alleges a violation of the Military 
Extraterritorial Jurisdiction Act, which criminalizes certain conduct 
overseas if that conduct is committed ‘while employed by or 
accompanying the Armed Forces outside the United States.’ […]. The 
Defendants here were not employees of the U.S. military - they were 
subcontracted by the State Department to provide diplomatic security for 
U.S. Embassy protectees in Baghdad. The statutory language which 
determines whether MEJA covers the conduct alleged in the Indictment, 
and thus whether the Indictment states an offense under the Act, is 
contained in 18 U.S.C. § 3267(1)(A)(ii)(II), which defines ‘employed by 
the Armed Forces outside the United States’ to mean, in relevant part, a 
subcontractor of ‘any other Federal agency, … to the extent such 
employment relates to supporting the mission of the Department of 
Defense overseas.  

 
 To all but the most deliberately obtuse – or those desirous of supporting a political 
agenda over justice – it is clear the members of Raven 23 were not supporting the 
Department of Defense.  They may have been operating in some of the same territory as 
DoD personnel, but they were clearly in direct support of the Department of State.  Had 
Congress intended such an expansive reading of the statute, it could have easily have 
done so.  No average American working for the Department of State in Iraq could have 
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reasonably believed MEJA would apply to his duties: hence, the legal requirement of 
notice is completely lacking here. 
 
 The missions of the Department of Defense and Department of State – often while 
both serving the interests of the United States in the same country – are completely 
distinct in their nature and scope.  In fact, at the U.S. Army War College as a faculty 
member in the Department of National Security & Strategy (DNSS), we went to great 
lengths to educate our students – senior Colonels, civilians and multinational officers – 
on the distinction between the four elements of power: Diplomatic, Information, Military, 
and Economic.  This concept has been abbreviated into the acronym “D.I.M.E.” and as it 
relates to the Political, Military, Economic, Social, Information, and Infrastructure 
variables that describe the status of a situation (or state vector) DIME/PMESII.   
 
 The Department of State, through its Ambassadors and Foreign Service Officers 
in most countries, is responsible for the “D” or Diplomatic function.  The Department of 
Defense is responsible for the “M” or Military function.  The Defendants were civilian 
contractors working for the Department of State, not the Military.  Such truths were justly 
recognized by the first trial court, which dismissed the original indictment for lack of 
jurisdiction.   
 
Use of Force 
 
There are myriad authorities for U.S. military forces to use deadly force, but in combat 
zones, they are primarily: 
 
 (1) Against a person or group that has been “Declared Hostile.” Such persons or 
groups will be identified in separate and classified rules of engagement (ROE) that is 
disseminated via the chain of command.  Positive Identification (PID) is needed before 
engaging a target that has been Declared Hostile.  For such engagements – exemplified 
by a Hellfire missile strike from Predator UAV in a preplanned or even hasty mission – a 
legal review is often done to ensure proportionality and all the Laws of War are met; and, 
 
 (2) In Unit or Self-Defense.  Unit commanders and, nearly always, individuals, 
retain the inherent right and obligation to exercise self defense in response to a hostile act 
or demonstrated hostile intent. Unit self-defense includes the defense of other DoD forces 
in the vicinity. (See, CJCSI 3121.01B, Enclosure L (June 2005) 
 
 However, the Defendants were not a military force, as the Department of State’s 
mission is not military in nature, but diplomatic in nature. Their mission was solely to 
provide security and defensive tactics for the Diplomatic mission in Iraq. Simply stated, 
to provide forces for self-defense purposes. The Defendants’ authority to use deadly force 
derived from that mission.  So, even if military forces were constrained by more 
restrictive rules of engagement, the Defendants were not. 
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 As such, the Defendants retained the authority to use Deadly Force under their 
Inherent Right of Self-defense and the Defense of Others: specifically those in the State 
Department they were assigned to protect and each other.  This authority is nearly 
identical to the rule for the Use of Deadly Force found in every local, state and Federal 
law enforcement agency’s training manual or instruction, as well as the authority of 
Diplomatic Security Service agents.  Specifically, a special agent of the Diplomatic 
Security Service (DSS) may use deadly force only when necessary, that is, when the 
special agent has a reasonable belief that the subject of such force poses an imminent 
threat of death or serious physical injury to the special agent or to an innocent other.  
 
 This right is analogous to the right enjoyed by all Americans, but specifically – as 
it relates to Raven 23’s mission – civilian law enforcement officers.  It is for this reason 
that we will use the civilian law enforcement standard of “objective reasonableness” in 
reviewing the State Department’s PSD team’s actions at or near Nisur Square in 
Baghdad, Iraq or on about September 16th, 2007.   
 
 Moreover, the members of Raven 23, as with all security contractors employed by 
the State Department, worked under the supervision and control of the Diplomatic 
Security Service Regional Security Officer and Special Agents who were the State 
Department personnel responsible for the security of US diplomatic missions and their 
personnel.  These DSS Special Agents are law enforcement officers and operate under 
law enforcement use of force rules.  It ought to be axiomatic that the contract armed 
security personnel under their supervision, including the members of Raven 23, operate 
under the same use of force rules.     
  
 While their actions are still objectively reasonable under this stricter 
Constitutional standard, we must point out that Baghdad, Iraq in 2007 was a vastly 
different, and far more fluid and dangerous, environment than are the streets patrolled by 
law enforcement officers here in these United States.22  It was a combat zone, far more 

                                                
22 Per Unclassified/Open Source, including JIEDDO, reports, there were 65349 Improvised 
Explosive Device (IED) explosions between the start of 2004 and the end of 2009. The month that 
saw the highest number of explosions was May of 2007, when Iraq experienced 2080 IED 
explosions. The weekly trends of attacks are clearly depicted in the following diagram: 
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dangerous and challenging than any faced by law enforcement officers in the United 
States.  For instance, the average cop in America does not have to worry about SVBIEDs, 
attack by mortar or rocket-propelled grenade (RPG), anti-tank rockets capable of 
penetrating even the armor of an Abrams tank, and, belt-fed machinegun fire. All of these 
attacks were peaking in Iraq in 2007.  Nevertheless, absent such extremely dangerous 
threats, from 1993 to early 2011, FBI Special Agents fatally shot approximately 70 
“subjects” and wounded about 80 others domestically.  Pursuant to their own internal 
investigations all of those episodes were deemed justified by the FBI and presumably the 
same Department of Justice that prosecuted the members of Raven 23.  It is axiomatic 
that use of force rules for personnel engaging in combat operations during a time of war 
should not in any fashion be more restrictive than those governing domestic law 
enforcement officers in the more restrictive environment governed by the Fourth 

                                                                                                                                

 
Insurgents in Iraq, then as now, use IEDs to cause politically unacceptable casualties anywhere 
and at any time. However, they can be used at a particular time and/or place in order to deny U.S. 
or coalition forces access to an area, deny them safe haven, disrupt logistics, or impede movement. 
They can also be used to assassinate key military, government, or civilian figures or to target a 
particular group or organization. Physical casualties caused by IEDs also create a psychological 
effect that can intimidate or coerce others.  The Department of State PSD would have been well 
aware of these realities.  
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Amendment to the US Constitution.  Yet, it appears that at least this one court (and the 
prosecution) believed this should be the case.       
 
 Moreover, in foreign countries and combat zones like Iraq, there is a terrible and 
misguided tendency of investigators of such incidents to ignore the role and responsibility 
of the enemy or “bad guys.”  For instance, if an al Qaeda in Iraq (AQI) force used human 
shields and fired upon the State Department convoy, and civilians were killed in the 
subsequent exchange of gunfire between AQI and the Blackwater team, then AQI should 
be held criminally responsible for any resultant death or injury. It is, after all, the enemy 
that clearly violated the law of war by hiding behind Protected Persons and placing them 
in a position to be hurt, clearly ignoring International Humanitarian Law prohibition on 
such actions.  Yet these sorts of violations are routinely ignored by investigators and the 
Department of Justice, who play into the hands of the enemy and tacitly support their 
violation of the law of war, in effect sanctioning the violation by prosecuting US military 
personnel or civilian contractors for firing in self-defense.23   
 
 These investigators and the DOJ have missed the correct target.  By analogy, if a 
team of bank robbers are caught “red handed” in the commission of their felony by an 
FBI team, the blame for death or injury to innocent others in an ensuing gunfight would 
be properly placed on the shoulders of the bank robbers not the FBI. In most 
jurisdictions, this known as the “Felony Murder Rule.” The prosecution’s position that 
the Blackwater/Department of State PSD’s actions at Nisur Square are analogous with the 
criminal responsibility born by armed gang members in an “Urban Gunfight” theory is 
severely misplaced. This turns the felony murder rule on its head. It would be akin to 
charging the FBI agents in the case of Amato v. United States with murder. That did not 
and should not have happened.  But, it happened here in the government’s case against 
Raven 23. 
 
 For FBI agents and other law enforcement officers operating here in the United 
States, the number rounds fired in self-defense is wholly irrelevant to that analysis.  In 
fact, in Amato v. United States, a Federal Judge described the first shot fired by the bank 
robbers as “equivalent to the splitting of an atom” as it was the catalyst for the chain 
reaction of the hail of gunfire that ensued.   That case is one of many that stand for the 
proposition that “the number of rounds fired is rarely indicia of the reasonableness of the 
force used.”24  In fact, the Supreme Court of the United States reaffirmed this truism in 
the 2014 case of Plumhoff v. Rickard, 572 U.S. ___ (2014) (No. 12-1117): 
 

We now consider respondent’s contention that, even if the use of 
deadly force was permissible, petitioners acted unreasonably in 
firing a total of 15 shots. We reject that argument. It stands to 

                                                
23 See E.g., United States v. Lorance, a case where an Army Platoon Leader in Afghanistan was 
prosecuted for ordering his squad automatic gunners to shoot suspected SVBIEDs. 
24 Amato v. United States, 549 F.Supp. 863 (D.N.J. 1982), Affirmed, 729 F.2d 1445 (3d.Cir.1984) 
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reason that, if police officers are justified in firing at a suspect in 
order to end a severe threat to public safety, the officers need not 
stop shooting until the threat has ended. As petitioners noted 
below, “if lethal force is justified, officers are taught to keep 
shooting until the threat is over.” (citation omitted)  
 
Here, during the 10-second span when all the shots were fired, 
Rickard never abandoned his attempt to flee. In deed, even after all 
the shots had been fired, he managed to drive away and to continue 
driving until he crashed. This would be a different case if 
petitioners had initiated a second round of shots after an initial 
round had clearly incapacitated Rickard and had ended any threat 
of continued flight, or if Rickard had clearly given himself up. But 
that is not what happened.  
 
In arguing that too many shots were fired, respondent relies in part 
on the presence of Kelly Allen in the front seat of the car, but we 
do not think that this factor changes the calculus. Our cases make it 
clear that “Fourth Amendment rights are personal rights which . . . 
may not be vicariously asserted.” Alderman v. United States, 394 
U. S. 165, 174 (1969); see also Rakas v. Illinois, 439 U. S. 128, 
138–143 (1978). Thus, the question before us is whether 
petitioners violated Rickard’s Fourth Amendment rights, not 
Allen’s. If a suit were brought on behalf of Allen under either 
§1983 or state tort law, the risk to Rickard’s Fourth Amendment 
rights. After all, it was Rickard who put Allen in danger by fleeing 
and refusing to end the chase, and it would be perverse if his 
disregard for Allen’s safety worked to his benefit.  

 
 Such is the case here.  Accordingly, it is astonishing that the prosecution would 
point to or rely on the number of rounds fired at Nisur Square in a combat zone as indicia 
of the unreasonableness, moreover criminal intent, of the Blackwater PSD members.    
 
 Additionally, the facts and circumstances that are the focus of this report occurred 
in Baghdad, Iraq – a combat zone – in September 2007.  The Rules for the Use of Force25 
for any U.S. Personnel Security Detachment (PSD) operating in that region would be at 
least as permissive as those upon which we base our analysis, the Fourth Amendment 
                                                
25 See E.g., Sample USCENTCOM RULES FOR THE USE OF FORCE found in U.S. Joint 
Forces Command’s Handbook for Armed Private Security Contractors in Contingency Operations  
(23 February 2010) which clearly states “You always retain your ability to exercise self-defense 
against hostile acts or demonstrated hostile intent” and “NOTHING IN THESE RULES 
LIMITS YOUR INHERENT RIGHT TO TAKE ACTION NECESSARY TO DEFEND 
YOURSELF.” (Emphasis in original).   
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standard of objective reasonableness as enunciated in Graham v. Connor.  This needs to 
be reiterated in order that the reader understands the facts, circumstances and authorities 
extant at the time in Iraq rather than reviewing them under circumstances one would a 
city street in America – although, the actions of the PSD would be objectively reasonable 
here if we had a persistent domestic Suicide Vehicle-borne Improvised Explosive Device 
(SVBIED) and armed terror threat. 
 
The Legal Onus and Blame should be on the Insurgents  
 
 In times of war and conflict, some policy-makers attempt to place a moral 
equivalency on the lives of US citizens and those of the enemy. Nothing in International 
Humanitarian Law (the “Law of War or Armed Conflict”)  – other than as it relates to the 
treatment of detainees – requires such a balance.  But, even if one were to place an equal 
burden of proof on all participants, in our reading of the previous testimony of some 
government witnesses, there is a palpable disregard and ill animus for the lives of the 
Blackwater PSD members.  These were, and are, honorable men who served previous 
combat tours as members of our Armed Forces.   
 
 We have never served with a service member, law enforcement officer or PSD 
team member who wakes up in the morning and thinks “I’d like to murder someone 
today.”  To the contrary, most Americans do not shoot “bad guys” often enough and 
certainly not in all instances in which they would be so justified.  So, we start our 
analysis with the assumption that the Blackwater PSD members were professional 
security experts operating within the bounds of their authorities and responsibilities.  
Nothing we have read or observed belies that assumption.  
 
 Additionally – and very relevant here – the contract between the Department of 
State (DOS) and Blackwater specifically stated that the contractor will “establish a 
personal protective security training program approved by DOS and develop training 
plans that meet or exceed those used by the Diplomatic Security Training Center” (where 
DSS Special Agents are trained).26  
 
 In fact, we have had the privilege of training Blackwater teams at their Moyock, 
NC facility and have also witnessed, first hand, their operations in Iraq.  The Moyock 
facility was a world-class tactical training facility where diverse members of the Armed 
Forces and civilian teams were exposed to high-intensity situational training exercises 

                                                
26 See, Joint Audit of Blackwater Contract and Task Orders for Worldwide Personal Protective 
Services in Iraq,” United States Department of State Office of the Inspector General (June 2009), 
Page 16. 
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and firearms range opportunities.  Other than at Tier One27 military unit facilities, we 
have not seen the level of tactical preparedness offered at Moyock.  
 
 Moreover, contrary to the perception fostered by Hollywood and other media 
circles, most senior Regular Army officers are woefully ignorant and unskilled in the art 
of close quarters combat (CQC)28.  Very few senior military officers have been involved 
in true CQC incidents.  Their palpable fear and unfamiliarity with firearms – and mistrust 
of their subordinates – is exemplified by the silly habit of forcing subordinates to “clear” 
their firearms (I.e., unholster, unload and reholster in a crowded area full of friendly 
personnel) when “inside the wire” (in other words, when not out on patrol, but back on 
the relatively but not entirely safe environs of a forward operating base).   
 
 One of the tragic results of their folly is the fact that victims of “Green on Blue” 
attacks [where insurgents who are disguised as members of an Iraqi or Afghan armed 
forces infiltrate US forward operating bases (FOBs) and then kill as many of the “good 
guys” as they can, knowing that they are either disarmed or carrying around weapons that 
are empty] cannot quickly and effectively defend themselves.  In fact, in a Green on Blue 
attack (I.e., inside a compound an alleged Afghan ally turns his weapons on Americans) 
in Afghanistan, two of the murdered Air Force staff officers at an FOB were reaching for 
their cell phones rather than their weapons.   
 
 Based on this, the actions of the Blackwater PSD at or near Nisur Square on or 
about September 16th, 2007 were objectively reasonable under the tactical circumstances 
and legal authorities in place. Their actions – like any other US citizen or Civilian 
Contractor acting in self-defense – must not be judged in the clear vision of 20/20 
hindsight, but rather on how a reasonable person would act under similar circumstances 
that are tense, uncertain and rapidly evolving. The testimony of many of the Government 
military “witnesses” was appallingly ignorant of the legal and tactical dynamics of a 
deadly force encounter.  Their condemnation and judgment of the Blackwater PSD team 
is unforgiveable in light of what, professionally, they should have known.  But, again, 
people “don’t know what they don’t know,” so we will attribute their opinions to 
ignorance rather than malice. It should be noted, however, there was a palpable 
resentment of the Blackwater teams amongst many military officers, often due to 

                                                
27 E.g., 1st Special Forces Operational Detachment- Delta (Delta Force) and the U.S. Navy 
Development Group (DEVGRU or SEAL Team 6).  Author Taylor was Command Judge 
Advocate for one of these special mission units. 
28 For example, one of the government’s witnesses, an Army Colonel who claims to be an expert 
in small arms, stated inter alia that a “50 caliber … is almost an inch thick.” Anyone, with the 
slightest degree of familiarity with weapons, knows that a .50 caliber machine gun round is 
approximately .51” in diameter. This same witness consistently demonstrated his ignorance of 
insurgent threats and pre-assaultive behaviors. The fact that he only carried a M-9 pistol “outside 
the wire” and never even fired that is a colossal monument to his ignorance and dumb luck rather 
than his purported expertise. 
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jealousy over the amount of money contractors were making at the time and their 
perceived operational freedom of movement within the shared military battle space. 
 
Misunderstanding the Tactical Dynamics of an Encounter29 
 

The race is not to the swift or the battle to the strong ... but time and chance happen to 
them all. 

- Ecclesiastes 9:11 
 

Much of the confusion facing those either implementing or investigating deadly 
force encounters flows from their woeful ignorance of the tactical dynamics of a deadly 
force encounter. There are many ways to break down the tactical dynamics of a deadly 
force encounter, but the opinions and concepts of most experts can be set forth into the 
following three categories: Action versus Reaction; Emotional Intensity (or Fight of 
Flight Effect); and, Wound Ballistics. Not only does the relevant case law recognize these 
factors when assessing the efficacy or lawfulness of a shooting, but also those professing 
to be tactical instructors must be intimately familiar with them before attempting to write 
and teach in this arena.  Unfortunately, there are too many so-called “firearms experts” – 
to include combat arms officers and military judge advocates – who have never grasped 
the fundamentals of these dynamics because they have never been taught nor have they 
personally experienced them. 

 
Action versus Reaction 
 

Bad guys – be they enemy insurgents in Iraq or armed criminals on the streets of 
New Orleans – only have one decision: when to initiate an attack.  This is true whether it 
is time to press the “clacker” on an improvised explosive device, when to fire the first 
shot in an ambush, or when to fire on a police officer conducting a “routine” car stop.  
The “bad guys” have an enormous time advantage to good guys trying to catch up to 
them.  They have the initiative by being able to act first, a distinct and usually deadly 
advantage in close quarters fighting.  “He who shoots first wins.”  No matter how fast the 
good guys are, no matter how proficient they are with their firearms, it is physically 
                                                

29 The proceeding pages – concerning the dynamics of deadly force encounters – are drawn from 
In Defense of Self and Others and the authors’ personal knowledge base as set forth in numerous 
books, law review articles and treatises they have collectively authored. See E.g., Bolgiano, David 
G., Combat Self-Defense: Saving America’s Warriors from Risk-Averse Commanders and their 
Lawyers, Little White Wolf (2007); Bolgiano, David G. and Patterson, James M., Fighting 
Today’s Wars: How America’s Leaders Have Failed Our Warriors; and, Bolgiano, David G. 
Taylor, G. John, et al, “Defining the Right of Self-Defense: Working toward the Use of a Deadly 
Force Appendix to the Standing Rules of Engagement for the Department of Defense,” University 
of Baltimore Law Review, Volume 31, Issue 2, Spring 2002. 
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impossible for the good guys to catch up to much less get ahead of the bad guys’ actions.  
Good guys (again, we start from the premise that the Defendants are the “good guys”), 
unless involved in a preplanned military offensive, ambush, or direct action mission, have 
at least three decision points to assess before initiating action: 

 
 First Decision Point. One has to first recognize the threat.  Far too often, due to 

a combination of poor threat recognition training, bad luck, poor situational awareness, 
and perhaps a skilled opponent, the good guys get “shot in the face” before even 
recognizing a threat exists.  The multiple instances of suicide VBIED attacks in Iraq and 
Afghanistan prove the maxim that “Good guys can never afford to be unlucky, and bad 
guys need only be lucky once,” which is one of the constant messages tactical operators 
need to remember.  Supervisory Special Agent John C. Hall, perhaps the Nation’s 
preeminent expert on the law concerning Use of Force, is fond of reminding students that 
we must not forget the role chance plays in every encounter. He routinely cites to 
Ecclesiastes 9:11 when lecturing to emphasize the role that chance always plays in 
encounters.  

 
Second Decision Point.  After recognizing a threat, goods guys have to determine 

an appropriate response given their observations, because not all threats require a deadly 
force response.  This is why it is extremely important not to burden them with a checklist 
of conditions that must be met before deadly force is authorized.  “Last resort” language 
is particularly foolhardy because deadly force may, in fact, be the first resort in such an 
encounter. Confusing and tactically impractical guidance builds in mental time delays 
and creates hesitancy among shooters.  The time it takes to reach this decision places the 
“good guys” further behind the action versus reaction time curve.    
 

 Third Decision Point.  Assuming one recognizes the threat and then determines 
that deadly force is an appropriate level of response, our brain then has to tell our bodies 
to react.  This step, all by itself, can take an average of 1.5 seconds under ideal 
circumstances.  By way of reference, a law enforcement study presented experienced 
cops with a range scenario whereby the first two decision points were already solved: the 
threat is a steel target at fifteen meters distance and the appropriate level of response is 
deadly force.  On command (the sounding of an air horn), the officers were to draw and 
fire on the steel targets.  The average response time was over 1.5 seconds: an eternity in a 
gunfight.  In that same 1.5 seconds a moderately well trained “bad guy” shooter can 
already have shot a minimum of 6 shots into the “good guy.” 
 

For these reasons, we must divorce ourselves from the old Gunsmoke theory of a 
gunfight. That 1950s and 1960s era television series’ opening credits often showed its 
protagonist, Marshal Matt Dillon, waiting until the “bad guy” drew first before Matt 
would draw and shoot.  This is Hollywood at its finest, but deadly if used as a model for 
any use of deadly force situation in real life.  
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The police officers firing in the controlled study, above, were firing in a 
controlled setting, at static targets, and were expecting it.  The only stress was induced by 
their egos.  Real world decision-making is further negatively impacted because shooting 
incidents are most often characterized by: 

 
- Sudden, unexpected occurrences (This is nearly always true, because if an incident is 
expected, presumably one would bring something larger than a handgun or rifle, or they 
wouldn’t go to that area at all!) 
- Rapid and unpredictable movement by target(s) and, hopefully, the law enforcement 
shooter. 
- Limited target opportunities because of either “bad guy” speed or use of cover. 
- Frequently under low light or from partially obstructed vantage points 
- Life and death stress of sudden, close, personal violence, which leads us to the second 
dynamic of a tactical encounter, the ill effects of Emotional Intensity. 
 
  Also, as proven in the peer-reviewed Tempe Study, it takes officers about .56 of a 
second to stop firing when they realize by visual clues a threat has ended.30  An average 
of two rounds may be fired from each officer’s weapon after the threat ends.  So-called 
experts reviewing an officer-involved shooting often overlook this important fact.  
Moreover, that .56 of a second figure was in a laboratory condition … it may take far 
more time during actual deadly force encounters.  Overlay the Nisur Square scenario with 
this reality and one can easily see how six – eight PSD members, with at least one on a 
crew-served weapon, could expend thrice the number of rounds alleged by the 
government and still be reasonable. 
 

Emotional Intensity or “Fight or Flight Response” 

 
We are fearfully and wonderfully made.  

- Psalm 139:14 
  Emotional Intensity is how the body may react when engaged in mortal combat 
due to two autonomic functions that occur when one recognizes a life-threatening 
situation.  This effect is induced via a psychological function.  In other words, one must 
perceive the threat as serious. Nevertheless, once perceived, the following physiological 
effects may follow: 
 
                                                

30 Lewinski, Bill, Dr,. Hudson, Bill, Dr., “The Impact of Visual Complexity, Decision Making and 
Anticipation: The Tempe Study”, The Police Marksman, November/December 2003, p. 24-27.  
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 1.  Norepinephrine and cortisol are dumped into the bloodstream. 
 2.  Both heart rate and contractility of the heart increases, leading to increased 
blood flow. 
 3. Vasoconstriction – the body’s involuntarily action of drawing blood from one’s 
extremities to the central cortex in order to provide maximum oxygenation of vital organs 
and the brain  – occurs to the major organs of the body, excluding the brain, and 
vasodilation occurs to the major muscle groups.  
 4. Body temperature increases, blood pressure increases, and pupils dilate.  This 
may result in a small loss of close focus.  
 5. Perspiration increases.  
 6. Blood sugar increases, allowing more energy transfer to the major muscles. 
   
 Most are familiar with examples of enhanced strength and heart rate increases 
associated with the adrenaline dump – women who lift a car’s wheel off of her trapped 
child and other examples of incredible weights being lifted – but many are unfamiliar 
with the often negative effects of vasoconstriction and the other physiological and 
psychological effects of adrenaline. In 2004, author and retired Army Ranger Dave 
Grossman published his book On Combat, detailing these effects on warriors and police 
officers under high stress situations. Grossman’s book, as well as John Hall’s and Urey 
Patrick’s In Defense of Self and Others, should be required reading for anyone involved 
in analyzing the reasonableness of a use of force encounter. Lieutenant Colonel 
Grossman, Dr. Bill Lewinski of Force Science Institute, and other recognized experts 
have identified certain physiological and psychological phenomena that occur under 
situations of close personal violence, to include: 
 
· Loss of fine motor skills.  Evolutionarily, it was very important to have sudden surge in 
gross motor skills, increase in speed, and insensitivity to pain.  Fighting off saber-toothed 
tigers or fellow men armed with clubs was extremely important.  This enhanced a 
person’s ability for basic fighting skills: hand-to-hand and blunt weapons.  But such 
physiological occurrences can be terrible for modern weapons, which require trigger 
sensitivity, precision shooting, and fine cognitive processing.  This “clubbiness” of 
fingers further degrades one’s ability to draw, reload and manipulate weapon systems.  
 
· Deterioration of Cognitive Ability. Under high-stress events, a person’s sympathetic 
nervous system (SNS) begins to take over control of the situation.  This is a basic primal 
response, an automatic reaction to a perceived survival threat.  When this happens, there 
will be Errors in Judgment, Errors in Performance and a negative impact on memory and 
motor skills.  A person’s fight or flight response is at its highest level. Many police 
officers die screaming for help into their radio microphones or repeatedly ordering armed 
subjects to “drop the weapon” when, instead, they should be engaging the bad guy with 
overwhelming deadly force.   
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· Auditory Exclusion.  Many police officers and Soldiers never hear their own weapons 
discharge during a firefight.  Sir Winston Churchill noted this phenomenon in one of his 
many memoirs.  Recalling his participation in the last horse cavalry charge of the British 
Empire at the Battle of Omdurman in the Sudan in (September 2, 1898), Churchill said in 
The River Wars words to the effect of that despite the rattle of musketry, the crash of 
artillery, the thundering of horse hoof beats, and all the sounds attendant to a modern 
battlefield, it was “like watching a silent movie.”  Officers need to understand that they 
may not hear their partners’ warnings or threat activities or vocalizations.  This can be 
very disconcerting for those not prepared for it.  And, even trained tacticians never truly 
expect that their convoy will be hit. 
 
· Decision Errors and Performance Errors.  The average Junior High School ball player 
practices around 400 hours a year developing complex motor skills and, hopefully, 
increased mental processing ability under the “stress” of the game.  The average law 
enforcement officer, due primarily to budgetary constraints – ammunition and time cost 
money – practices less than 40 hours a year in all forms of defensive tactics.  Moreover, 
they typically do not practice on moving targets under high-stress conditions.  They 
“qualify” on static targets with the only stress extant is it being a timed event. 
 
· Inattentional Blindness – Filtering Out of Non-Critical and Critical Stimuli  - A sports 
example would be an NFL linebacker – behaving on recognition primed decision making 
– misreading the draw play where the quarterback fakes a pass in order to free up a 
gaping hole in the defense for a fullback to run through.  
 
· Selective Attention – Once one intently focus on anything, it is very difficult to focus on 
other things. See, Dr. Dan Simons ‘“The Invisible Gorilla” YouTube video as an 
excellent primer on this reality. An example would be when Author Taylor, while 
assigned to the 1st Special Forces Operational Detachment-Delta, attended a select use of 
force training program at the FBI Academy in Quantico.  He was exposed to a 
situational-based non-lethal training aid (NLTA) for the first time.  In a scenario where 
one shoots a laser shot from a real weapon at a video screen depicting a developing 
potential deadly force scenario.  A perpetrator armed with a gun draws the weapon.  
Author Taylor responded by engaging the threat successfully and in about 3 seconds he 
emptied the Glock service weapon at the target, successfully hitting the threat with 13 out 
of 15 rounds.  The threat went down.  In a post shooting interview by one of the FBI 
attorneys teaching the class, Author Taylor insisted that the threat went down because of 
the effect of the rounds he was hit by and was certain that nothing else could have cause 
the threat to go down.  Upon review it was apparent that even though the threat was hit 
13 times, the reason he went down was that he tripped over a child’s bicycle lying in the 
grass.  Of course the threat eventually succumbed to the loss of blood and after a short 
attempt to rise went down permanently.  Author Taylor reported that he was so fixated on 
the target that he had no idea that there was a bicycle in the scenario.  And this was 
merely a training event.  Imagine the effect on an officer during an actual shooting?  Case 



 
 

26 
 

studies prove that Taylor’s experience is not uncommon: many students – including 
seasoned police officers – “miss” the bicycle and other relevant objects and persons in 
such video training scenarios and in real life situations due to Inattentional Blindness, 
Tunnel Vision and a bad mix of all the ill effects of Emotional Intensity. 
 
·  Hyperventilation due to fear-induced stressors causes a significant reduction in blood 
flow to the visual cortex portion of the brain … result: missed cues, misidentified objects 
and near blindness.  What might be obvious to a nonparticipant eyewitness might be 
totally missed by a participant. 
 

We look, but we do not see.  We listen, but we do not hear.  
– Sherlock Holmes and St. Paul. 

 
 · Time-Space Distortion.  Anyone who has been in an automobile accident and saw the 
accident unfolding before impact – such as when losing control on a long patch of black 
ice or when looking into the rear view mirror and seeing the idiot behind standing on his 
brakes as his car screeched toward impact with your vehicle – has probably experienced 
time-space distortion.  What takes mere seconds may appear to take minutes as our brain 
goes into the “Oh Heck!” mode.  This often happens to combatants, who have variously 
reported seeing their empty brass cartridges discharging in slow motion (sometimes 
appearing “as large as trash cans”) or actually see their bullets impact into their target.  
Experienced warriors and athletes can sometimes tune their bodies to use this 
phenomenon to their advantage, such as Ted Williams’ claimed ability to slow a 93 mph 
fastball down to the point where he could see the seams on the ball.  Not many folks 
realize that Ted Williams was also an ace Marine fighter pilot in WW II and Korea. His 
uncanny ability to control time-space distortion, as well as his superior hand-eye 
coordination, most likely made him a great fighter pilot, too. But most humans are not so 
blessed.  Emotional Intensity most often negatively impacts their actions. Shooting on a 
“qualification” range is rarely an indicator of how well an individual will shoot under the 
stress of a deadly force encounter, yet uninformed “investigators” always ask whether a 
person was qualified on the weapon they were shooting.  It is an irrelevancy! 
  
· The Myth of Multi-tasking.  Brains think sequentially … focusing very quickly on one 
thing then the next: not at the same time.  Those that have attempted to text while driving 
… in that one second you are focused on your cell phone … vehicle could travel 88’ (at 
60 MPH).  It is also irrelevant whether the distraction is auditory rather than visual … 
simply focusing on the conversation rather than the roadway will have the same 
disastrous effect on one’s driving. The reason why texting and handheld devices are 
outlawed in most states is an enforcement issue – it is easy to spot a hand to the ear or 
hands in one’s lap instead of the steering wheel.  It is nearly impossible to detect “hands-
free” devices.  But, even using hands-free devices causes driving impairment akin to a 
.08 -.015 BAC percentage. It is very clear, both in terms of common sense and scientific 
documentation that once something arises that captures one’s attention; external focus 
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immediately narrows down to just that one area. Yes, one can walk and talk at the same 
time, one of the most simplistic forms of multitasking. But once one trips, it becomes 
impossible to carry on the conversation because full attention is concerned with 
maintaining balance.  Imagine the distraction caused by enemy rounds striking one’s 
vehicle in a war zone. 
     
· Loss of peripheral vision (tunnel vision).  FBI records of police officer involved 
shootings often reflect that officers initially shoot at the suspect’s hands.  This is not a 
case of officers trying to “shoot the weapons out of the suspects’ hands” – another inane 
Hollywood concept that is tactically impracticable – but rather a case of the officers being 
afflicted with tunnel vision.  In other words, they initially perceive the weapon rather than 
the shooter as the threat.  Since hands follow the eyes, they begin shooting at the weapon 
rather than the true danger: the human operating the weapon.  Sadly, because they are 
shot and incapacitated or killed, many never get the opportunity to shift fire to the 
perpetrator.  
 
· Loss of bowel and bladder control.  Again, since our autonomic systems switch into 
gear during violent, life or death struggles, one of the bodily functions that is not 
important to surviving the moment is retention of waste fluid and fecal matter. 
Hollywood and most lawyers ignore such unpleasantness when making post-incident 
assessments.  
 
· Memory Gaps.  Often, persons involved in high-stress events forget much of what they 
and others did during the event.  Sometimes, after a period of at least 24 hours of 
decompression, their memory is restored somewhat.  Ideally that period is between 48-72 
hours and encompasses 2-3 complete sleep cycles.  That is why it is critical that 
commanders not allow criminal investigators (Army CID or local homicide investigators) 
to interview participants in a line of duty shooting until after this period has lapsed. 
Moreover, the fact that the recollections of the shooter, other participants, and the 
physical evidence – for example the number of rounds fired and their direction – might 
be wildly divergent should not suggest or imply untruthfulness on anyone’s behalf, but 
rather a reflection that memory gaps or false memories are common when humans are 
placed in the stress of mortal combat.   
 
· Intrusive Thoughts.  A participant’s mind, under the high-stress of a gunfight, may think 
of things entirely unrelated to the critical events at hand.  Shooters are distracted by these 
thoughts and their memories and recollections of what occurred are then distorted. 

 
Every one of these effects, and every pre-conceived and ill-conceived bad notion 

we drag to a firefight, interferes with our ability to process information in a timely 
manner.  They also impact each person’s recollections from that firefight. It is a scientific 
certainty that members of Raven 23 suffered some, if not all, of these debilitating effects. 
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Wound Ballistics 
 

Again, Hollywood has done much to distort and craft our perceptions and beliefs 
concerning how bullets work and their effect on the human body.  Years of portraying 
suspects getting blown through plate glass windows by Clint Eastwood’s .44 Magnum or 
vehicles exploding or rolling over after being hit by small arm’s fire, has created deeply 
imbedded myths that must be exposed.  

 
The truth is that many police officers, Soldiers – as well as the bad guys – do not 

even know that they are shot until after the gunfight is over.  Unless a person receives a 
devastating head shot or the cervical spine is severed, a very rare and unlikely occurrence 
under most circumstances for most shooters– causing immediate disruption of the brain 
and brain nerve function – the body, physically, can keep on fighting until volumic blood 
loss (around 40% of a person’s blood supply) deprives the brain-nerve function of 
enough oxygen to function.  That is why proper tactical guidance should never be to “use 
minimum force” or “shoot and assess,” but rather “you should apply force rapidly and 
accurately until the threat is over.”  The Marines say, “Shoot them into the ground.” That 
is what Raven 23 did and for which it is now being punished. 

 
But before one can understand why this is so, gaining an understanding of how 

bullets work is critically important.  Bullets work both psychologically and physically.  
 

How Bullets Work Psychologically 
 

Many have preconditioned their minds into believing how bullets work.  Again, 
Hollywood is responsible for most of this folly.  The FBI, in its exhaustive studies of law 
enforcement related shootings, has found many examples of experienced police officers 
winning the initial phase of a gunfight by accurately engaging suspects, then ultimately 
losing by not finishing the task.  Cops who, in the middle of a firefight, stop and actually 
look at their own weapons because they weren’t “working like they were supposed to 
work” have experienced some of these instances. In other words, the cops had 
preconditioned their expectations as to how a suspect who they had just shot was 
supposed to react.  And when the suspects did not immediately fall to the ground (or get 
blown backwards or through the plate glass window), it caused a moment of hesitation on 
the cop’s part, sometimes with fatal consequences.  

 
More importantly, instead of immediately falling to the ground, suspects 

sometime continued to aggressively assault or return fire on the officers.  In the first 10 
seconds of the famous and tragic FBI shootout of April 1986 in Miami, Florida, FBI 
Special Agent Jerry Dove fired a Winchester Silver Tip 9mm hollow nosed round into 
one of the suspects, Michael Platt.  This round severed Platt’s right brachial artery before 
it entered his upper thoracic cavity where it collapsed his right lung and caused further 
arterial bleeding. That one round fired by Jerry Dove caused a fatal injury to Platt.  That 
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means, by expert medical opinion provided post-incident, it was believed that even had 
Platt received immediate trauma care, he still would have expired. 

 
 But, Michael Platt didn’t perish for an additional four minutes until he either 

exsanguinated (bled out) or succumbed to a headshot administered by FBI Agent Ed 
Mireles during the closing moments of the firefight.  But, in this additional four minutes, 
Platt killed two FBI Agents, including Jerry Dove, and grievously wounded five others.  
While the mechanics or physical aspects of wound ballistics – how and why it took so 
long for the suspects to “bleed out” – played a role in their ability to continue the fight, it 
was the suspects’ psychological determination that proved so deadly to the FBI that day. 

 
How Bullets Work Physically 

 
Despite all the fantasy out of Hollywood and misinformation in many gun 

magazines, small arms rounds31 do not possess “knock down” or “stopping” power.   
Small arms projectiles physically incapacitate an individual by crushing, tearing, or 
destroying flesh and bone: hopefully with enough depth of penetration and permanence to 
either directly disrupt the body’s brain-nerve function or cause enough blood volume loss 
to keep oxygen from adequately feeding that brain-nerve function.  The goal is stopping 
the bad guy from performing his ill deeds. Police officers, as most Soldiers, really do not 
shoot to kill: they shoot until the threat is over.  It is entirely irrelevant to the outcome of 
the shooting incident whether the bad guy dies.  In the FBI shootout, Michael Platt died, 
but not soon enough.  This is part of the reason why – just like here – on average, police 
officers fire three rounds in a line-of-duty shooting. 

 
The preeminent scholar in the field of wounds ballistics, retired Army surgeon 

Colonel Marty Fackler, had this to say about the “shock” or “knock down power” of a 
small arms projectile: “The shock from being hit by a bullet is actually much like the 
shock from being called an idiot; it is an expression of surprise and has nothing to do 
with physical effects or psychological trauma.”32 The ground truth is that the amount of 
physical energy inflicted on the body by a small arms round is equivalent of being hit by 
a Major League fastball.33  It is axiomatic, therefore, that a small arms round, as asserted 
by some, including government experts testifying in this trial, cannot stop a VBIED by 
shooting into the engine block! 
                                                
31The authors are referring to handgun rounds and rifle/carbine rounds up to 7.62 NATO.  It is 
certainly true that .50 caliber Browning Machine Gun (BMG) rounds or 12 gauge rifled slugs do 
possess superior “stopping” power than the aforementioned rounds, but the reality is that even 
these larger rounds are still governed by the general principles of wound ballistics.  Once the 
principles of wound ballistics are grasped, it can be readily understood that projectiles that create 
larger and deeper holes increase the probability of timely results.  However, in each case, we are 
still only talking about increasing probabilities. 
32Fackler, MI, MD, “Questions and Comments,” Wound Ballistics Review, Journal of the 
International Wounds Ballistics Association, vol. 4(1) 1999, page 5. 
33Hall, Id, at page 69, quoting Douglas Lindsey, MD. 
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Ballistics is one aspect that attorneys – and juries – must understand in order to 

properly apply all their knowledge of the law to the facts.34 Comprehensive knowledge of 
all aspects of using force, not just the written law, is essential to properly applying the 
law to the facts.  Without understanding bullets and how they work, the law will be 
applied in a factual vacuum.  It is akin to trying a medical malpractice case against a 
cardiothoracic surgeon without intimately understanding the science of cardiothoracic 
surgery. Sadly, many counsel do so at their clients’ peril.   

 
Understanding the science of how bullets works in criminal cases involving the 

application of deadly force with a firearm is even more important because often, as in the 
Blackwater case, the freedom of innocent men are at stake.  Too many counsel are 
woefully unprepared and schooled in these important, relevant matters.  And, as occurred 
here, the court and jury never was properly schooled on these truisms. 

 
Permanent Wound Channel is the permanent path of destruction through the 

body caused by the passage of the projectile though flesh and bone.  It is the permanent 
hole caused by the size, depth of penetration and course of the bullet as it traverses 
though the body. Many variables effect the permanent wound channel, to include, but not 
limited, to: velocity of the round, round fragmentation, deflection (either before or after 
entering the body), and size of the projectile.   

 
Unless the permanent wound channel directly disrupts the brain-nerve function, 

one cannot ever assume or anticipate immediate incapacitation.  The human heart can be 
eviscerated by a direct hit from a 7.62 mm NATO round (the standard “sniper” round 
within most police and military inventories) and still there will be enough oxygen in the 
brain for the assailant to continue to function for an additional 10-15 seconds: a seeming 
eternity in a firefight.  

 
 Another variable is the fact that wounds cannot be predictably relied on to bleed 
out in a timely fashion.  Under ideal circumstances, in the 1986 Miami shootout with the 
FBI, Michael Platt’s wound to his brachial artery should have drained blood from him 
very quickly – a 20%-25% volumic loss – causing loss of consciousness or death within 
seconds.  Nevertheless, due to physical realities such as incomplete wounding, arterial 
clamping caused by adjacent tissue and muscle mass, and other unpredictable variables, 
Platt’s will was able to overcome his injuries long enough to fight back with devastating 
effect on the good guys. 
 
 It is very important for any court or trier of fact to understand these tactical 
realities of a deadly force encounter. Soldiers and the Blackwater PSD, like police 
                                                
34 Seven (7) Defense Experts – including author Bolgiano and Urey Patrick – were prepared to 
testify for the Blackwater Defendants. Sadly, for reasons not disclosed to them, none were called 
at trial to explain these arcane but important issues to the judge and jury. 
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officers, are those individuals who respond to those things “that go bump in the night.”  
Most Americans, thankfully, have never been punched in the face or been in violent life 
and death struggles with vicious felons or enemy insurgents bent on killing them. 
Moreover, police – like the Blackwater PSD – are not trained or expected to simply walk 
away from a bad situation.  Their duties require otherwise. For the members of 
Blackwater PSD Raven 23, they needed to secure a safe avenue of exfiltration for the 
State Department civilians under their protection as well as identify and defeat any 
imminent threat to their own convoy. As so eloquently pointed out by the authors of In 
Defense of Self and Others35 and as set forth by Urey Patrick many times as an expert 
witness on this subject:  
 

Law enforcement officers are not trained to take no action to protect 
themselves and others.  To the contrary, they are trained that they have a 
duty to protect themselves and others.  In balancing the concept of “no 
action” against the concept of a “duty to perform”, we must remember that 
law enforcement officers are trained and practiced to protect themselves 
and the public.  They are expected to be proactive in the pursuit of their 
duty.  “… Employing deadly force is permissible when there is no safe 
alternative to using such force, and without it the officer or others would 
face imminent and grave danger.  An officer is not required to place him 
or herself, another officer, a suspect, or the public in unreasonable danger 
of death or serious physical injury before using deadly force.” 36 
(Emphasis added). 

 
 While this quotation is focused on law enforcement officers operating in a 
domestic setting it is even more applicable to military personnel and security contractors 
operating in a war zone.  It is particularly apropos in this case where contract personnel 
were operating as security personnel in a dangerous, fluid combat zone.     
 
 Deadly force is ideally used to preempt a risk of death or serious injury, thereby 
preventing an imminent risk of harm from becoming an actual or ongoing infliction of 
harm against American personnel.  In other words deadly force is used by the “good 
guys” before the “bad guys” have the opportunity to use it.  When that risk has risen 
beyond “imminent” and become “actual” or “real”, then even the application of deadly 
force may not be sufficient to prevent death or injury to the friendly personnel or 
                                                
35 Patrick, Urey and Hall, John C., In Defense of Self and Others: Issues, Facts, and Fallacies -- 
the Realities of Law Enforcement's Use of Deadly Force, Carolina Academic Press, 2d. Edition 
(2010). 
36 U.S. Department of Justice Commentary Regarding the Use of Deadly Force in Non-Custodial 
Situations; Section III, Principles on Use of Deadly Force. The DOJ policy and commentaries are 
consistent with, and indicative of, the standards common to law enforcement in general and that 
govern training and practice throughout the federal law enforcement community in particular. The 
Commentary represents generalized explanations and examples to promote and facilitate 
understanding of the policy itself.   
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innocent others under their protection.  The immutable physical realities of reaction times 
and wound ballistics make this so.  Accordingly, it would have been foolhardy for 
members of Raven 23 to simply “button up” and wait for help as at least one prosecution 
witnessed claimed they should have done.  In the ensuing minutes, while waiting for 
help, follow-on ground attacks by insurgents armed with additional SVBIEDs or anti-
tank rocket-propelled grenades (RPGs) might have easily defeated the PSD convoy and 
killed “good guys.”   
 
 It is important to remember here that the mission of the Raven 23 PSD was to 
prevent any good guys from getting killed or wounded.  The appropriate actions when 
confronted with an insurgent close-in ambush is to violently attack and overcome those 
initiating the ambush.  This is nothing more than standard and long standing US military 
doctrine that is the only tactically sound response to a near ambush, which is to attack 
instantly and without hesitation through the ambush with whatever overwhelming 
firepower available.  Unfortunately it seems to have been something that eluded the 
Government’s military “experts.”     
 
 The Joint IED Defeat Organization’s Counter IED Operational Integration Center 
(JIEDDO-COIC) was intimately familiar with the insurgents’ tactics, techniques and 
procedures at the time.  Author Bolgiano worked there from 2006-08. It pumped such 
information forward to the tactical end-users in Iraq and Afghanistan.  Sitting tight and 
buttoning up was not a reasonable option for Raven 23 or any convoy full of good guys 
in Iraq in September 2007.  There were hundreds of IED attacks occurring every month.  
The vehicles this team was using were not Abrams tanks, but rather thin-skinned vehicles 
that an RPG or medium sized IED would rip to shreds.  
 
 Law enforcement and security personnel or others experienced in CQB tactics, are 
also trained in the realities of reaction times. It is unreasonable to expect them allow an 
attacker a fair chance to prevail either through greater skill, strength or mere chance.  The 
attacker need only be lucky to succeed.  Neither law enforcement officers nor military 
members have to gamble life or physical safety on sheer chance.  Neither did members of 
Raven 23.  
 
 There are also the unavoidable physical realities of wound ballistics that dictate 
that even if an officer succeeds in shooting an attacker, it is no guarantee that the attack 
will be stopped before it causes injury or death.37  This means, for example, that an 
attacker armed with a firearm can still pull his trigger despite receiving a mortal wound; 
an attacker using knife, club or fists may still press on.  An attacker reaching and then 
using a SVBIED as a deadly weapon, can still shift gears, accelerate and steer toward an 
officer or an innocent other. 
   
                                                
37 Patrick, UW. “Handgun Wounding Factors and Effectiveness”, FBI Academy Firearms Training 
Unit, U. S. Department of Justice, Federal Bureau of Investigation, 1989. 



 
 

33 
 

 The appropriate tactical response to a vehicle being used as a deadly 
instrumentality is to take out the operators of the vehicle, not to try and stop a three-four 
thousand pounds vehicle with rounds that weigh fractions of an ounce.  It is tactically 
unlearned to believe that a round – other than a large caliber round such a 50 BMG round 
– could ever penetrate an engine block and disable it with any degree of reliability.  The 
tactically and legally appropriate measure to stop a vehicle, to include a SVBIED, is to 
incapacitate its operator as soon as possible. Typically, this is best done with high-
velocity rounds to the driver’s head.   
 
 This is because it is important to remember that the person operating what 
reasonably appears to be a Suicide Vehicle-borne IED (SVBIED) is the threat not the 
vehicle itself. Any argument that one should fire at the vehicle is not only tactically 
foolish but also legally unnecessary.  Use of force rules that RAVEN 23 operated under 
authorized them to use deadly force in response to an imminent threat of death or serious 
physical injury or, in military terms, in response to a hostile act or hostile threat.  In 
addition, firing “one or two” shots at such a threat would be tactically ineffective, legally 
unnecessary and obviously stupid.  It was obscene to allow evidence suggesting that to 
ever reach a jury or grand jury.  Yet, it did. 
 
 These realities mean that there is no reliable and timely way to insure immediate 
incapacitation of a determined attacker. 38  Incapacitation takes time. 39 Action and 
reaction times are real and unavoidable factors.  
 
 We must further expound on these misperceptions by many individuals, including 
senior military officers who testified as “experts” in this trial, that an individual 
threatened by the imminent threat of death or grievous bodily harm must use minimum or 
the least amount of force available to quell the threat. This mistaken belief is highlighted 
by an Army Colonel’s evidentiary statement concerning the events of Nisur Square, when 
he stated: 
 

So you generally want to use the least force necessary to do the job. If 
that's protecting yourself, then you’re going to use the least amount of 
firepower you can that has the least likelihood of hurting innocent people, 
because you don’t want to turn the people that are just going about their 
lives against the coalition and Iraq security forces. You want to keep them 
on our side. 
So you've got to be very, very judicious about your application of force... 

 

                                                
38 “Immediate incapacitation” is the goal of any use of deadly force by a police officer, defined as 
the sudden physical inability to pose any further risk of injury or death to others.  
39 Patrick, UW. “Handgun Wounding Factors and Effectiveness”, FBI Academy Firearms Training 
Unit, U. S. Department of Justice, Federal Bureau of Investigation, 1989. 
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 In addition to misunderstanding the application of the military’s own rules 
concerning the use of force in self-defense, this statement belies the standard by which 
the reasonableness is measured concerning a specific application of deadly force.  Neither 
tactics nor the law requires individuals to use the least amount of force or lesser means 
when confronting an imminent threat. 
 
 “That multiple shots were fired does not suggest that the officers shot mindlessly 
as much as it indicates that they sought to ensure the elimination of a deadly threat.”40 
 
  Lastly, what the Army Colonel alluded to in the above-cited statement about 
using “least force” concerns strategic policy concerns, not the tactical realities of a close-
in gunfight or the Defendants’ authority to exercise force in self-defense.  Just like Police 
Commissioners and Mayors may wish that police-involved shootings where civilians are 
injured didn’t occur – and may write departmental policy to try and limit such occasions 
– their policy desires do not limit the amount of force an officer may use in defense of 
self and others.  The Federal courts have long recognized this reality: “The issue is 
whether [the officer] violated the Constitution, not whether he should be disciplined by 
the local police force.”41   
 
 It is noteworthy that not a single member of RAVEN 23 was recommended for 
discipline by their procurement authority, which was not the military but rather the 
Department of State acting through its Diplomatic Security Service, the law enforcement 
agency that is responsible for the safety and security of State Department personnel in 
both the United States and overseas.42 The State Department, which is the parent 
organization of the Diplomatic Security Service, was not the organization that seemed 
concerned by the actions of RAVEN 23, but rather it was the United States military.  And 
the basis of their concern seems to have been how the actions of RAVEN 23 might make 
the job of the military more difficult, rather than any legitimate issue with RAVEN 23’s 
use of force. In the face of an imminent threat, the Defendants – members of PSD Raven 
23 – were not legally obligated to consider the least intrusive means of stopping the 
threats they faced, nor would it have been tactically sound to do so.  
 
 Attempts to judge or condemn the Defendants’ pre-incident conduct, implying or 
inferring that they were somehow responsible for or provoked the violence at Nisur 
Square, are equally misplaced.  While we do not believe that is factually accurate in this 
case, even if it were true, such conduct would not negate the reasonableness of the force 
used at the time the shooting commenced: 
 

                                                
40 Elliott v. Leavitt, 99 F.3d 640 (4th Cir.1996) 
41 Smith v. Freland, 954 F.2d 343 (6th Cir 1992) 
42 The Omnibus Diplomatic Security and Antiterrorism Act of 1986 established the Diplomatic 
Security Service. The State Department Basic Authorities Act of 1956, Section 37 (22 United 
States Code Section 2709)  
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[T]he fact that an officer negligently gets himself into a dangerous 
situation will not make it unreasonable for him to use force to defend 
himself … Thus, even if an officer negligently provokes a violent 
response, that negligent act will not transform an otherwise reasonable 
subsequent use of force into a Fourth Amendment violation.43 

 
 The critical imperative of action versus reaction times in a law enforcement or 
protective detail setting is that the officer’s time lapse (observation plus decision plus 
response time resulting in a shot fired, for example) begins in response to an action 
initiated by the person confronted.  A law enforcement officer or anyone acting in a self-
defense capacity cannot see the future or read minds.  The officer can only react to what 
the subject being confronted chooses to do, and what the officer reasonably believes the 
subject may do.  Such was the case with the Kia and the VBIED threat at Nisur Square. 
 
 Based on the all of the factors extant, the totality of all the facts and circumstances 
known to US personnel operating in the horrific and challenging environment of the war 
zone that was Iraq in September, 2007 – the suspicious Kia, the known insurgent tactics, 
techniques and procedures of initiating VBIED attacks and follow-on small arms attacks, 
and the actual returning gunfire (either from insurgents, GOI police, or both) – there were 
sufficient pre-assaultive indicators extant for an objectively reasonable person to believe 
there was an imminent and ongoing threat to the convoy. So, when reviewed pursuant to 
the reasonableness standards set forth in Tennessee v. Garner and Graham v. Connor, the 
fact that the Blackwater PSD Raven 23 team used deadly force in response to a very real 
threat should surprise none but the tactically naïve or certain members of the plaintiffs’ 
bar.  
 
In Defense of Self or Others 
 
 Did the Defendants have reasonable belief that operator of the Kia and others in 
Nisur Square posed an imminent threat of death or grievous bodily injury to themselves 
or innocent others at the time deadly force was used?  The old common law standard 
clearly recognized that officers did not have to be right in their actions, only reasonable.  
As Associate Justice Oliver Wendell Holmes so eloquently noted applying the Common 
Law standard of self-defense in United States v. Brown, “Detached reflection is not 
demanded in the presence of an uplifted knife.”44    
 
 After the United States partially lifted the veil of sovereign immunity by diverse 
Federal Torts Claims Act statutes in the 1970s; the Supreme Court gradually began to 
take cognizance of use of force cases against federal, state and local law enforcement 
officers: cases claiming some sort of violation of the individuals’ constitutional rights 
based on the officers’ use of force.  The landmark cases from the 1980s – applying the 
                                                
43 Hennessey v. Smith, 292 F.3d 1177 (9th Cir.2002) 
44 256 U.S. 335 at 343 (1921) 
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Fourth Amendment standard of reasonableness – are Tennessee v. Garner and Graham v. 
Connor.  The Court used the Fourth Amendment standard because it determined that 
shooting someone was the ultimate form of seizure. 
 
 The Constitution simply does not require police to gamble with their lives in the 
face of a serious threat of harm.45  Certainly it must not require military personnel or 
Department of State Security Contractors operating in a war zone to do so either.    
 

[W]e must avoid substituting our personal notions of proper police 
procedure for the instantaneous decision of the officer at the scene. We 
must never allow the theoretical, sanitized world of our imagination to 
replace the dangerous and complex world that policemen face every day. 
What constitutes “reasonable” action may seem quite different to someone 
facing a possible assailant than to someone analyzing the question at 
leisure.46 

 
 This standard was slightly modified by the 2001 case of Saucier v. Katz.  In 
essence, the Court set forth the standard that “no reasonable officer would have acted in a 
similar manner.” 
  
 In 2007, in Scott v. Harris, the Supreme Court had the opportunity to directly 
reexamine the standard set forth in Tennessee v. Garner, concerning the reasonableness 
of the force used to stop a fleeing and potentially dangerous suspect. It is relevant here 
for a number of reasons, as it not only reaffirms Graham but also examines both the 
conduct of the police as well as the subject who gets shot by the police. The Court 
properly places an onus on citizens not to act in a manner that endangers human life.   
 
 Here, the collective actions of driving a suspected VBIED at a heavily armed 
American PSD and then engaging it with small arms fire clearly endangers human life at 
a minimum, it would be reasonably foreseeable that voluminous gunfire would ensue and 
that innocent others could get hurt in the ensuing melee.47  Publishing to uninformed jury 
members graphic photos of the aftermath of such an incident without explaining all of the 
underlying realities of a gunfight is truly unconscionable; yet, that is exactly what 
happened in this instance. 
  
  
                                                
45 Elliot v. Leavitt, 99 F.3d 640, 641 (4th Cir1996) 
46 Smith v. Freland, 954 F.2d 343, 347 (6th Cir. 1992) 
47 The fact that insurgents used follow-on attacks with small arms at VBIED events was such a 
known enemy Tactic, Technique and Procedure (TTP) that a Navy SEAL Team would construct 
fake VBIED events just to draw in insurgents that SEAL snipers teams would effectively engage.  
To demonstrate the woeful ignorance of some Regular Army Commanders and their Judge 
Advocates: they unsuccessfully tried to stop the effective counter-insurgent SEAL tactic by 
claiming it was “murdering innocent Iraqis.”  
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Retired FBI Supervisory Special Agents Urey Patrick and John Hall in their seminal 
work In Defense of Self and Others eloquently state this point of law and order: 
 

“I decline utterly to be impartial as between the fire brigade and the fire.” 
    - Sir Winston Churchill (1926) 
 
There are some topics about which decent folk cannot afford to be 
impartial. Sir Winston’s statement provides a good example.  There is an 
obvious parallel between the fireman and the policeman.  Just as the 
fireman’s helmet represents our determination as a community to protect 
ourselves from the dangers posed by fire, the law enforcement officer’s 
badge and gun represent our determination as a community to protect 
ourselves from the dangers posed by individuals whose actions threaten 
our safety.  The folly of taking a neutral stance between that which is 
dangerous and that which we create to protect us from that danger should 
be self-evident.48  

  
 We, too, refuse to remain neutral between the lives of American citizens and 
those of suspected Iraqi insurgents. It is possible that the Defendants could have used less 
intrusive mean? Perhaps, in the clear vision of 20/20 hindsight, they could have 
“buttoned up,” called for a Quick Reaction Force (QRF), and prayed for the best. Or, they 
could have attempted to flee the area. But, that was not their mission.  Their mission was 
to provide a safe and secure route for Department of State personnel leaving their 
meeting.  Moreover, neither the law nor reason requires a defendant to use the least 
intrusive means available to stop a threat or affect an arrest, only an objectively 
reasonable means.   
 
 Lastly, commentary to the effect of “they could have buttoned-up and waited for 
help” ignores the role of chance that impacts any tactical situation.  The “bad guys” only 
have to get lucky once, while the “good guys” can never afford to be unlucky.  Any 
experienced tactical defender would be well aware of this maxim and do everything 
possible to weigh the scales of chance in favor of his own people.  That the prosecution 
found a number of uniformed “Fobbits”49 like Colonel B. to say otherwise is despicable, 
contrary to the law, factually misleading, and dishonest.   
 
 
 
 

                                                
48 Id, at page xv. 
49 A Forward Operating Base (FOB) is a relatively secure environment surrounded by walls and 
concertina wire and defended by crew-served weapons and roving patrols. A “Fobbit” is a 
derogatory term used by those who patrolled outside the wire to describe staff officers and the like 
who rarely ventured outside the wire.  The authors use this term with all the ill it portends.  
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Mistaken Belief 
 
 Also, the analysis of the Defendants’ reasonableness does require them to be right 
in the clear vision of 20/20 hindsight.  In fact, a Federal appellate court rightly notes the 
following: 
 

It is not necessary that the danger which gave rise to the belief 
actually existed; it is sufficient that the person resorting to self-defense at 
the time involved reasonably believed in the existence of such a danger, 
and such reasonable belief is sufficient even where it is mistaken.50 

(emphasis added) 
 
 So, whether all of the suspected insurgents in Nisur Square actually presented an 
imminent threat to The Defendants or innocent others is not required: only that the 
Defendants’ belief that they did was reasonable under the circumstances. Instead, four 
young Americans face the dire prospect of lengthy prison terms for a crime not 
committed and for acts that did not happen in the manner the government claimed they 
did.  
 
 The crux of this case can be summed up as follows:  What if the Kia has been a 
SVBIED that detonated instead of merely an “innocent” vehicle?  Instead of being on 
trial, the Raven 23 Team would be praised for their actions in saving the lives of the State 
Department personnel as well as their own.    
 
Conclusion 
 
 Based on our collective knowledge, skills and abilities – as well as our training 
and experience in the realm of Ethical, Tactical and Legal Realities of Deadly Force 
Encounters – we are overwhelmingly convinced that the Defendants acted objectively 
reasonably in their use of force on September 16th, 2007.  While, in the clear vision of 
20/20 hindsight and even if we were on the scene, we might have used alternate means of 
force – or we might have used more force or we might have frozen – the Defendants’ 
actions were clearly never so far outside the realm of that “gray area” as to make them 
unconstitutional or unlawful.  They should be entitled to qualified immunity from both 
civil suit and criminal prosecution.  Had the trial court understood and applied the 
appropriate legal standard, to say nothing of the jurisdictional issues, the case should 
have been dismissed on motion prior to trial or at the end of the government’s case.  For, 
as a matter of law, there simply was not enough evidence for a finding of guilt: except in 
the prejudiced minds of a jury in the United States District Court for the District of 
Columbia. Unfortunately, political pressure trumped the rule of law in this case. 
 
  
                                                
50 Davis v. Freels, 583 F.2d 337, 341 (7th Cir.1978) 
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` The members of Blackwater Raven 23 acted objectively reasonably under 
situations that were tense, uncertain, and rapidly evolving. In fact, everything about how 
they behaved was the antithesis of how insurgents treated US personnel, to include 
previous Blackwater security teams.51 So, absent some indicia of malice or criminal 
intent, individuals like the Defendants should be given the benefit of the law and doubt. 
In fact, it would be illogical to assume or look for ill motives in such a case.  In fact, the 
only logical thing to look for in this case would be the reasons why a reasonable security 
detachment would open fire. Unlike most use of force cases involving an FBI, DEA or 
other Federal Special Agent, the Defendants were never given that benefit of the doubt.  
 
 We found no evidence that the Defendants possessed any criminal motive in their 
shooting of the suspects and subjects on September 16th, 2007 at Nisur Square in 
Baghdad, Iraq. It is both shocks and saddens us that the United States has chosen to 
convict our fellow Americans and warriors under these facts and circumstances.  
 
 Perhaps, if appellate courts have not rightfully overturned it by then, a subsequent 
sitting President should rightfully pardon these young men. In the meantime, America 
owes a debt of honor to them and we need to keep them and their families in our thoughts 
and prayers.  
 
NOTE: “In a remarkable reversal, U.S. government lawyers now acknowledge 
that former Blackwater security guards convicted in a 2007 Iraqi massacre may 
have come under enemy fire BEFORE they discharged their weapons in a tragedy 
that drove a wedge between Baghdad and Washington, and sullied the global 
private security profession ….  Government prosecutor Demetra Lambros twice, 
during oral arguments, referenced testimony given by their main witness, who 
said he heard incoming enemy fire.”52 

                                                
51 Iraqi insurgents killed four Blackwater guards and gruesomely displayed their bodies in Fallujah 
in March 2004. 
52 Carter, Sara, “Prosecutor: Blackwater guards may have been fired upon first” Circa, January 29, 
2017. 


