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AVOIDING LIABILITY TO USERS OF MUNICIPAL FACILITIES:  
WAIVER, INDEMNITY AND INSURANCE CLAUSES*
OVERVIEW

A core function of municipalities is making available recreational facilities and programs for use by its residents.  In the face of ever increasing liability exposure arising from the provision of these services, municipalities have taken to protecting themselves from such risk by limiting the right of users to sue, or by requiring groups who run such facilities and programs to take out insurance and agree to hold the municipality harmless in respect of claims arising from the provision of such services.  This presentation will explore issues of drafting and enforceability of waivers, hold harmless, indemnity and insurance clauses.

THE CONTEXT IN WHICH THE ISSUE ARISES

Recreational facilities offered by municipalities for use by the public include parks (which in turn typically include soccer pitches, baseball fields, playground equipment and picnic areas), hockey arenas, swimming pools, tennis courts and community centres.  Some municipalities offer even more exotic forms of recreation, such as ski hills, BMX and motocross cycling facilities and mountain bike trails.  In the context of the use of some of these facilities, such as by hockey, soccer and baseball leagues, a league or group will rent a facility for use by its members.  The same is also true for the use of community centres for social functions, such as weddings, birthdays or other community gatherings.  In other instances, the municipality makes its facilities available directly to individual participants.  Examples include ballet, gymnastics, martial arts and arts and crafts classes in community centres, swimming lessons, skating lessons and public skating sessions.

The claims potentially arising from the use of recreational facilities and services by groups or individual members of the public are myriad.  They can range from slip and falls or trip and falls in parking lots or on walkways in and around the recreational facilities, injuries sustained as a result of the condition of the recreational facilities (eg. ruts in ice rinks, ruts or depressions in soccer pitches and baseball playing fields and defective recreational equipment), the conduct of such participants in such activities (eg. physical altercations between participants in sporting events, deliberate or accidental) and negligence on the part of the employees or agents of the municipality in the provision of recreational services (eg. skate patrollers running into a skater during a free skate; a lifeguard injuring a student during a demonstration of a pool removal technique during a swimming class; and a martial arts instructor injuring a student while demonstrating a manoeuvre).

The foregoing constitute just a few examples of circumstances in which potential liability on the part of a municipality may arise in the context of recreational facilities and services.  In light of ever increasing liability exposure, brought on by a more relaxed approach by the courts to the concept of occupiers liability and negligence than was the case historically, rising insurance costs, ever increasing self-insured retentions and the demise of the voluntary assumption of risk defence, municipalities have shown increase interest in managing risk and reducing their liability exposure in connection with such facilities and services.  Waiver, hold harmless and indemnity and insurance agreements are increasingly being used to this end by barring individual users from suing or by passing liability on to the groups renting out such facilities.

LEGAL ISSUES RELATING TO THEIR ENFORCEMENT OF WAIVER CLAUSES

What is a "Waiver"?

A waiver is a legally binding contract in which a user of a recreational facility or a participant in a recreational program agrees not to hold the municipality responsible or "liable" for any damage to property or person that might be incurred as a result of using the facility or participating in the program.  The terms "waiver" and "release of liability" are frequently used interchangeably.  Although a waiver may take the form of an oral agreement between the parties and can also be printed on the back of a ticket providing admission to an activity or event, the enforceability of such forms of waiver are very doubtful and questionable, respectively.  As a result, a signed written contract has become the preferred approach to obtaining a release of liability from a user of a recreational facility or a participant in a recreational activity.  

Why Have Waiver Agreements?

The purpose of having a participant in a recreational activity sign a waiver is to have them agree in writing that they are assuming both the legal as well as the physical risk inherent in the use of the facility or participation in the activity.  Physical risks are the risks, dangers and hazards that are inherent in the activity.  For example, in downhill skiing, it is assumed that every skier knows that he/she might be injured by falling at high speed, by colliding with someone or something or by improperly getting on or off the ski lift.  While the common law provides a defence to a municipality with respect to physical risks, the waiver takes this one step further by requiring a participant to acknowledge that he or she will not have a right to sue in respect of legal risks, that is, the risk that the municipality will behave negligently such as in managing a program, maintaining a facility or offering a service.  Again, in the downhill skiing context, a properly drafted and executed waiver will absolve the ski hill operator of liability to a skier who is injured by skiing into a hazard that should have been marked or from falling off a defective ski lift.

The necessity of obtaining a signed agreement providing for waiver of the right to sue can be seen to have arisen from the restriction of the common law defence to tort claims of volenti non fit injuria, or voluntary assumption of risk.  Historically, the common law voluntary assumption of risk defence was liberally applied by courts in circumstances where a plaintiff was found to have freely and voluntarily assumed the risks inherent in a particular activity.  Once such a finding was made, a defendant was not liable in respect of injuries arising from the risk, including legal risks, found to have been voluntarily assumed by the plaintiff.  As a result of a series of decisions by the Supreme Court of Canada over the past 20 years, most notably, Dube v. Labear
 and Crocker v. Sundance
, in order to rely on the doctrine of voluntary assumption of risk, a defendant must now prove that the plaintiff agreed, either expressly or by necessary implication, that the defendant would be absolved from any liability as a result of the defendant's own negligence.  The mere proof of assumption of risk inherent in the activity is no longer sufficient.  As a result of these decisions, a defendant now has to prove that the plaintiff, knowing of a virtually certain risk of harm, either expressly or implicitly agreed to assume all legal risks (eg. that he would not claim damages as a result of injury to person or property even as a result of the defendant's own breach of contract, breach of statutory duty or negligence).

Occupiers liability statute across Canadian provinces uniformly include a statutory codification of the voluntary assumption of risk defence.  In keeping with restriction of the voluntary assumption of risk defence at common law, the statutory defence has similarly been narrowed such that it now only applies where it is proved that a plaintiff had assumed the legal risk by expressly or impliedly waving his or he right of action against a defendant.
  

General Legal Principles Relating to the Interpretation and Application of Waivers

Before reviewing the specific requirements of a valid waiver defence, some general legal principles relating to waiver agreements should be noted.

General principles of contract law apply with respect to the interpretation and application of waiver agreements.  

This includes the doctrine of contra proferentum, which provides that any ambiguity in a contract, particularly one which imposes onerous conditions on the other party, will be strictly construed against the party which drafted the agreement and which seeks to rely upon it.  

Minors (persons under 18 years old) cannot sign legal contracts, such that a waiver signed by a minor will not be enforceable.  There appears to be no Canadian authority on the issue of whether a waiver signed by a parent or guardian on behalf of a child can be relied upon to preclude an action by the child (or, more appropriately, their litigation guardian) in a subsequent action arising out of injury sustained in the program for which the waiver was signed.  Having parents and guardians sign waivers or applications containing waivers on behalf of their children is common practice among Ontario municipalities and until the law is clarified, it would appear prudent to continue this practice.  Even if a waiver signed by a parent or guardian was ultimately found to be unenforceable in an action by the child, the fact that the parent or guardian signed the waiver might bolster an argument for a finding of negligence on the part of the parent for inadequate supervision in allowing the child to be involved in the program given that the risk of participation in the program was clearly brought home to the parent by virtue of the waiver clause.

Similarly, mentally incompetent adults cannot sign contracts.  This means that waivers will not be effective as a defence against claims by mentally disabled individuals.  The courts have also extended this doctrine to adults whose judgment may be impaired by alcohol or some other substance, at least where the condition was, or ought to have been, apparent to the party seeking to rely on the waiver.

If an activity is compulsory to the participants, participation in the activity is not voluntary and a waiver will therefore be found unenforceable. This principle will not apply in the case of most municipal programs. However, participation in a community service program is now compulsory for Ontario high school students wishing to obtain OAC standing, and where such students participate through a municipality they may fall within this principle. 

The contractual principles of fundamental breach and unconscionability also apply to waivers as they do to other contractual terms. A fundamental breach occurs when the failure of one party to perform a primary contractual obligation has the effect of depriving the other party of substantially the whole benefit of the contract. Such a breach will permit the innocent party to put an end to all unperformed obligations of both parties. A fundamental breach does not oust a waiver clause, however; if the waiver is properly drafted such as to relieve one party from liability even in the event of breach or negligence on the part of the other party, it will survive a fundamental breach.
  Courts still retain the right to set aside contracts that are unconscionable. If a contract is the result of a fundamental power imbalance or inequality between the parties, the courts will not allow the strict enforcement of contractual terms as it would be unconscionable to do so. Waivers that are particularly onerous or that resulted from sharp or unfair dealing could fall within this principle and be rendered unenforceable. 

Finally, consideration must pass from the party seeking to impose the waiver to the person executing the waiver.
  As such, a waiver signed by a volunteer in the context of a recreational facility or event may well be found to be unenforceable as the volunteer did not receive any benefit in exchange for signing the waiver (after all, the volunteer can be said to have been providing a service to the municipality).

The Two-Part Test For Determining The Enforceability Of Waiver Agreements 

Courts are reluctant to find that a plaintiff has signed away his or her legal right to sue for damages as a result of a defendant's own negligence, particularly in cases of serious injury.  As such, waivers are very carefully scrutinized and will only be enforced in the clearest of cases.  Courts look to both the language and format of waiver agreements as well as the circumstances in which the participant signed the waiver in order to determine whether they ought to be enforced.

In assessing the enforceability of a waiver, a court will embark upon the following two-part inquiry:

1.
Is the release sufficiently clear and unambiguous in terms of bringing home to the participant that he/she is forfeiting his/her legal right to sue the party to be released from liability, the source of the liability, the event or activity in question and the nature of the damages or injuries sustained?

2.
Did the party seeking to rely upon the waiver take reasonable steps to draw the terms of the waiver to the attention of the participant
 (as a matter of law, it is not relevant that the participant did not in fact read and understand the waiver,
 so long as he or she had a reasonable opportunity to do so, and was not operating under a disability or mistake which the enforcing party knew or ought to have known
)?

1.
Language And Format Of The Waiver Agreement:

The wording of the waiver must be clear and unambiguous.  It must be clear that the party signing it understood that they were signing a document that affected their legal rights.
  When the waiver forms part of a broader agreement, the waiver clause should be highlighted and/or printed in bold face lettering.  In addition, at the top of the agreement, a large and boldly worded heading should clearly state the legal nature of the document and the fact that by signing the document, the participant will be forfeiting his or her legal right to sue for any injuries sustained in the activity. 

The waiver must specifically refer to the foreseeable risks, dangers and hazards in respect of which the participant is waiving his/her legal rights.  For example, in the context of hockey, specific reference should be made to the risk of injury from bodily contact (deliberate or incidental) with other players, contact with boards and nets, falls due to ruts or other defects in the ice surface and the risk of being struck by the puck.  

The waiver must specifically state that the participant is waiving his/her legal right to sue, including in respect of the operator's own negligence, negligent misrepresentation, breach of statutory duty (including the Occupiers' Liability Act) and breach of contract.

The waiver should refer to all potential claims in respect of which the legal right to sue is being waived, such as physical property and personal injury of any nature whatsoever.

It is important to list all of the parties who the operator wishes to protect from potential actions.  This should include all parties which might be found to owe a duty of care.  In the case of municipalities, this would include the municipality, any private partners in a public-private partnership situation (which are becoming increasingly common in the arena/community centre contexts) as well as directors, officers, agents, contractors, employees (including instructors, coaches and others who may be involved in running the program) and volunteers.

The waiver should specifically describe the event or activity to which it applies.  The definition of the activity or event must be broad enough to encompass all potential activities.  In one case, where a participant signed up for a race and the waiver referred to "the Event", a Trial Judge held that the waiver was ambiguous in terms of whether "the Event" encompassed only the race and declined to give effect to it where the injury was sustained during a pre-race practice run.
 On appeal, the Court gave a plain language meaning to the phrase "The Event" and found it would normally be construed to include the pre-race practice. 
 Nonetheless, it is clearly more prudent to rely on a carefully crafted waiver than to hope that a court will interpret a vaguely worded waiver as covering a particular liability.

The waiver should be drafted or at least reviewed by legal counsel to ensure that all required elements are present and that the release is properly tailored to the particular event or activity in question.

The waiver should include a place for the releasor to write at least his or her name, address and telephone number, either at the top of the form just below the printed heading or immediately following the detailed waiver clause itself (to demonstrate that the participant was required to spend time filling out the waiver in the immediate vicinity of the warning or operative clauses).  It is also advisable to have a space for the participant to place his or her initials beside the waiver clause, particularly if it is part of a broader agreement containing other terms and conditions.  If the agreement is more than one page in length, the participant should be required to initial the pages before the page on which his or her signature appears, as an acknowledgement by the participant that he or she has read all of the pages.

A waiver must be signed by the participant in order to be valid.  The waiver should also be witnessed by an employee of the municipality or operator.

Even in cases where a defendant is unable to adduce evidence concerning the circumstances in which the waiver was signed, the mere language and format of a well drafted waiver can go a long way to satisfying the court that reasonable steps were taken to draw the waiver to the plaintiff's attention.

The "gold standard" form of waiver is the one currently used by the skiing industry across Canada (initially developed for ski resorts in Western Canada but now in use in Ontario and Quebec as well).  A copy of that waiver, which has repeatedly been upheld by the courts in British Columbia as well as in Ontario, is attached at Appendix "A" to this paper.  Copies of other waivers which the courts have held be enforceable are attached at Appendix "B".  Copies of waivers which courts have declined to give effect to are found at Appendix "C".

2.     Circumstances In Which The Waiver Is Executed:

Plaintiffs faced with a waiver defence often deny having read the document.  For that reason, it is important that the waiver be presented in circumstances in which the participant is not only told to read it entirely but that they are given sufficient time to read it in its entirety and where the witness is able to observe that the participant has read the document in its entirety. The length and complexity of the waiver, the format of the text (fine print on the reverse as opposed to bold print on the face) and the time available for reading and understanding it are all factors a court will consider in determining whether or not a participant intended to be bound by a waiver.
  Further, if the effect of the exclusion clause runs contrary to the normal expectations of the participant, the enforcing party will be held to a higher standard. Thus, in a contract for extended insurance coverage, a fine print clause that placed severe limitations on that coverage was held to be onerous and unenforceable.
 This will not normally be the case in situations involving participants in dangerous activities.
Persons responsible for obtaining waivers should be properly trained in the procedures relating to their execution.  Written procedures and guidelines governing the signing of waivers should be provided to such employees to ensure consistent administration within the organization.  The training should ensure that the employees do not treat the waivers in a cavalier fashion. Where, on opening day, the attendant receiving waiver forms simply tossed them into a large container, allowing some to collect on the floor, the trial judge properly considered this as a factor which could lead the plaintiff to the conclusion that the forms were of no consequence.
 

Another common response to a waiver defence is that, notwithstanding the clear terms of the waiver agreement, the employee responsible for having the waiver signed misled the plaintiff as to the true nature and effect of the document.  For that reason, both in the training sessions and in the written procedures and guidelines, employees should be specifically warned not to interpret the nature and effect of the release, downplay its significance or rush the participant into signing the document without fully reading it.  Employees of the organization involved in the execution of waivers should be told to limit their comments to verbally repeating the heading at the top of the form (for example, in the case of the ski resort waiver, indicating that "by signing this document, you will waive certain legal rights, including the right to sue, should you be injured in any way in the event or activity in question.  Please read the waiver carefully").  

The witness should ensure that the participant has completed all blanks in the agreement setting out information required of the participants, that the participant has properly signed and dated the waiver and has not crossed out or defaced the waiver clause in any way.  Ideally, the witness will ask the participant "have you read and do you understand the meaning of the waiver?" and obtain an affirmative response before having the participant sign it. The witness should then fill in the witness box on the waiver contemporaneously; filling in the witness box at a later time is improper and will invalidate the witness as evidence that the participant executed the release, although it will not necessarily be fatal to the enforceability of the document.
 

Employees responsible for the execution of waivers must ensure that they receive the waivers back from all participants before they are allowed to participate in the event or activity.  Furthermore, the waiver should be retained on file for the same period of time that an organization would keep any forms relating to a potential claim, such as accident or incident reports (typically 6-7 years in municipal record retention by-laws).  In addition to the obvious necessity of being able to produce the waiver relating to the event or activity in question in a future court proceeding, evidence that the participant had signed the same or similar waivers on prior occasions will be of assistance in overcoming the common response to a waiver defence that the Plaintiff did not read or understand the release before signing it on the occasion in question.
 

Internet registration for recreational events and activities is becoming increasingly common in larger municipalities in Ontario.  There is no reason why a waiver of liability cannot be successfully obtained in the context of an Internet application.  The same form of waiver used in the printed waiver context can be posted on the website with the requirement that the participant click on an icon to acknowledge that they have read and understood, and agree to be bound by, the terms of the waiver before the application will be accepted, in the same manner that internet software providers secure assent to licensing agreements.

Will Unsigned Waivers Be Enforced?

It is recognized that the complex form of waivers discussed up to this point are not appropriate for every situation.  For example, a municipality might find it desirable to obtain waivers of liability in the case of family skating sessions, but the time and administrative effort required to secure signed waiver agreements cannot be justified in that context.  In such cases, printing a waiver on the back of the ticket providing admission to the event or activity may still be effective, as long as the existence of the waiver on the back of the ticket is properly brought home to the participant.  

The ability to rely on waivers in such circumstances is illustrated by the case of McQuary v. Big White Ski Resort Limited.
  In that case, the plaintiff was seriously injured while night skiing at Big White, a ski resort near Kelowna, British Columbia.  The plaintiff was descending an intermediate slope at high speed when he lost control and went off the edge of the run, skied through a bamboo and nylon rope fence adjacent to the edge of the run and fell into a 10 foot deep open concrete culvert used for drainage.  As a result of the fall, the Plaintiff suffered a fractured pelvis.  

The plaintiff had been skiing on a multi-day lift pass which contained a comprehensive exclusion of liability clause printed on the face of the ticket.  The plaintiff had not been required to sign any form of written waiver or anything acknowledging his agreement to waive his legal rights.

The plaintiff denied having read the wording on the lift ticket or the signage posted adjacent to the ticket wickets replicating the exclusion language on the ticket but had acknowledged that he was generally aware that lift tickets contained language providing for an exclusion of liability in favour of the ski resort.  The court dismissed the action based on the waiver found on the lift ticket, relying upon the English Court of Appeal "ticket case" of Parker v. South Eastern Rail Co.,
 and the subsequent Supreme Court of Canada case of Union Steamships Ltd. v Barnes,
 in which it was held that where a ticket holder knows that there is writing on a ticket and knows or ought to know that the writing contains conditions affecting his legal liability, he is bound by those conditions whether he or she read them or not.  Applying those principles to the facts of the case before him, the trial judge in McQuary held that the plaintiff's failure to read the conditions on the ticket was irrelevant as he had an opportunity to read the ticket but failed to do so. Two key factors examined were the prominence of the conditions both on the ticket itself - which were printed in bold face red and blue capital letters - as well as the virtually identical language on posters placed where tickets were purchased. These posters were of normal paper size but with black capital letters on a yellow background and with a vivid red border. In both cases, the language was described as "straight forward and unambiguous."
 These elements in combination satisfied the Court that the ski resort had taken reasonable steps to draw the terms of the exclusion to the plaintiff's attention and that "if they were seen and not read, it was a result of the plaintiff's own carelessness."
  He therefore dismissed the action.

INDEMNITY AND HOLD HARMLESS CLAUSES

What Are "Indemnity" And "Hold Harmless" Clauses?

An indemnity agreement is one in which the first party obtains a promise from the second party to reimburse the first party for any amounts that may be paid out, whether for damages, interest or costs, to a third party, notwithstanding that the payment may have arisen as a result of the fault of the first party.  

A hold harmless agreement is one in which the second party agrees to hold the first party harmless from tort liability arising out of the first party's negligent acts or omissions.

A common situation in which an indemnity and hold harmless clause arises in the recreational context is where a group, such as a hockey, soccer or baseball league, wishing to offer a recreational service within a municipal recreational facility, enters into a contract for the use of the facility with the municipality.

Drafting Enforceable Indemnity And Hold Harmless Clauses

As with waiver agreements, general principles of contract apply to the interpretation and application of indemnity and hold harmless clauses.

In terms of drafting effective indemnity and hold harmless agreements, many of the same issues that arise in the context of drafting a valid waiver agreement also apply.  Indemnity and hold harmless provisions usually involve sophisticated parties rather than the end user of a facility or service, thereby somewhat reducing the ethical dilemmas with respect to their enforcement which are common in waiver cases.  The existence of insurance in favour of the party that has covenanted to hold the other party harmless will often also mitigate concerns about the enforcement of such clauses. For these and other reasons, "in the usual commercial situation, there is no need for the party presenting the document to bring exclusions of liability or onerous terms to the attention of the signing party, nor need he advise him to read the document."
 

Notwithstanding the somewhat more liberal approach to the enforcement of indemnity and hold harmless clauses compared to waiver agreements, just as in the case of the latter, valid indemnity and hold harmless agreements must make clear who are the beneficiaries of the covenants, the nature of the event or activity to which the agreement relates and the nature of the damages, injury and loss which is intended to be subsumed by the agreement.  

Most importantly, the indemnity and hold harmless agreement must specifically provide that it applies notwithstanding that the harm to the third party is caused by the beneficiary parties' own negligence, breach of statutory duty (including occupiers' liability) or breach of contract.  In this regard, the Ontario Court of Appeal stated as follows in Fenn v. Peterborough (City).

"… [T]his clause does not state in clear and unambiguous language that [the third party defendant] is to indemnify the City against the results of the City's own negligence or of negligence for which it is responsible in law.  Without such clear language, an indemnity clause ought not to be construed as conferring a right of indemnity to a loss occasioned by one's own negligence … [W]e think the same rule applies to negligence of another for the results of which one is in law responsible."

Attached at Appendix "D" to this paper are examples of indemnity, hold harmless, and insurance clauses used in contracts entered into by the City of Mississauga Transportation and Works Department.

INSURANCE CLAUSES

Why Have An Insurance Clause?
Indemnity and hold harmless covenants are only as good as the second party to such agreements are able to financially support them. In most cases, insurance provides the greatest guarantee.

The contents of an insurance clause depend on the context in which the contract arises. For the purposes of this paper, we will concentrate on recreational facility contracts.

The first point to consider is risk identification. Recreational facility rentals could potentially include the following risks, among others:

· Liability: Damage to persons or property not involved in the activity, for example, a baseball damaging a vehicle in the parking lot;

· Liability-Tenants Legal Liability: Damage to municipal property or the physical space, for example, a fire resulting from a portable burner causing extensive damage to the municipal facility;

· Liability – Participant to Participant: Injury to another participant, for example, unintentional contact between players in hockey game results in a severe injury and legal suit against the other player as well as the occupiers of the arena.
· Property: Damage to facility user property, for example, the facility sprinkles are engaged resulting in water damage to a facility user’s computer equipment.

· Liability – Non-Owned Auto Alcohol Liability: Injury by a facility user’s personal vehicle, for example, the named facility user who holds social at which alcohol is served used his personal vehicle to provide a ride home for three inebriated attendees. While driving them home, the vehicle lost control resulting in serious injuries, which surpassed the liability limits of the user’s automobile insurance policy. 

The Elements of the Required Insurance Coverage

Commercial General Liability (CGL) is the type of coverage requested in most facility rental insurance clauses. CGL policies provide broad coverage for claims made against the facility users and owners for bodily injury or damage to property of others which result from the facility user’s operations or activities. Often, the following coverages and clauses are either automatically included or added by endorsement to a CGL policy:

· Liquor Liability (added by endorsement) - provides coverage for claims resulting from the serving, selling or gifting of alcohol. Host Liquor Liability is included and covers for providing liquor free of charge.

· Tenants Legal Liability - provides coverage for damage to the rented premises or the area of the premises that is being rented. 

· Non-owned auto provides insurance coverage for vehicles not owned, leased or rented by any of the named insured’s, for example, the user stated in the facility rental contract and provides protection to the facility user’s participants and volunteers, who may use their private vehicles to conduct business on behalf of the facility user. 

· Participant to participant coverage (added by endorsement) – provides for coverage for injury to one participant by another participant.

· Voluntary Medical Payments - provides coverage to a specified limit for expenses associated with providing immediate medical attention. The coverage assists in mitigating injuries and deterring lawsuits. 

· Additional insured coverage – provides coverage for a person other than the named insured, for example, the user would be the named insured and the municipality the additional insured. Additional insured’s are added by endorsement or are included within the definition of “insured” within the facility user’s insurance policy and are protected by the terms of the policy for claims resulting from the rented premises.
Property insurance is also commonly requested as municipalities often include a Loss or Damage Clause in the facility rental contract which limits any responsibility on behalf of the municipality for property owned by the facility user or its attendees. If property insurance is requested, there is often a waiver of subrogation in favour of the municipality that is included in the request. Based on the statutory conditions of the insurance policy, subrogation rights are transferred to the insurer upon payment of a loss to an insured, allowing the insurer to pursue the responsible party. Once the approval from a broker or insurer is provided to the facility user, these rights could be waived against the facility owner. The waiver of subrogation is in line with the “doctrine of immunity” whereby if a facility user agrees with a municipality to obtain insurance coverage for its property and the property is damaged by an insured peril, neither the facility user or facility user’s insurer can claim against the municipality, even if it was negligent.

A Notice of Cancellation Clause generally demands that all named and additional insured’s listed in the policy be notified within 15 days by registered letter or 5 days by hand delivery prior to cancellation of the policy. Typically, facility owners are demanding that the facility user’s policy be endorsed by the broker or insurer to allow for a period between 30 to 90 days cancellation notice. If the insurer does not renew the policy, only the named insured, not additional insured, must be provided with notice.  Due to the fact that most facility use agreements are for short periods, this clause is more appropriate for seasonal facility rentals as shorter term rentals (such as for an hour of ice time) diminishes the value of this clause.

Having identified such risk areas, it is next important to consider the exposure identified with the facility use. For example, the severity of claims that result for a bridge club rental in a facility is much less than the severity resulting from ice hockey facility rentals. This exposure is tied into insurance limits and although based on the activity, it is also based on such factors as information from the insurance industry, recent decisions and trends, property values, and the litigation environment in your municipality. These limits are matched with the corresponding lines of insurance. Based on the above lines of insurance and corresponding limits of insurance may range, depending on the municipality:

· CGL, for example, $2 to $5 million depending on the level of associated risk.

· Tenants Legal Liability, $250,000 since the typical value of the municipal facility space falls within the $250,000 range.

· Participant to Participant coverage is consistent with the limits of the CGL.

· Host Liquor Liability or Liquor Liability Alcohol Liability, $2 to $5 million and could vary between indoor and outdoor facilities.

· Non-Owned Auto coverage is consistent with the limits of the CGL.

· Property Insurance is dependant on the value of the users property used or stored at the rented facility as well as the property of others in the care, custody and control of the facility user.

Examples of insurance clauses currently used by the City of Mississauga in winter maintenance contracts are found at Appendix "D".

In contrast to “proof of insurance” or “evidence of insurance” forms which basically confirm that the facility user’s policy is in effect and describes the coverage and policy period of the insurance retained by the facility user, a “certificate of insurance”, as it is commonly referred to, goes a step further and includes evidence of confirmation that the municipality or facility owners have been added as an additional insured for the period required as well as confirms and states the notice period of cancellation, the name of the named insured, the broker and insurer, the signatures of the broker or insurer, the policy limits and the policy number. This allows a municipality to forward a claim received or discuss a claim directly with the insurer, rather than only he facility user.

Because there are many different versions of a certificate of insurance, keeping track of all the necessary requirements has placed an increasing burden on municipalities. To reduce the administration costs associated with the review and confirmation of certificates of insurance, many municipalities have created their own templates and request that the template be completed by the named insured’s broker or insurance company. See the example in Appendix “E”.

Judicial Interpretation of Insurance Clauses

As mentioned, the advantages of being added as an additional insured in a facility user’s policy is that the municipality is covered under the terms of the facility user’s insurance policy.    

A recent treatment of this issue can be found in Cowichan Valley School District No 79 v Lloyd's.
 This was a case where a school board had rented out its baseball field for a tournament. The District stipulated that the renter obtain third-party liability insurance as a pre-condition to the rental, which they did. The policy listed the District as an additional insured, but only with respect to liability 'arising out of the operations' of the named insured. When a baseball player injured himself during a game, Lloyd's refused to defend the District, arguing that the damage resulted form their negligent maintenance of the field, that their maintenance obligation arose out of their status as occupier and was therefore not a claim 'arising out of the operations' of the named insured. Ultimately, the Court held that Lloyd's was obligated to defend the District, but only because there was 'a clear nexus' in the pleadings between the alleged injury and the operation of the tournament. Justice Rogers specifically noted that if the player had been injured in the parking lot, for example, Lloyd's would likely have been successful. This case illustrates that even where third party insurance and indemnities are required by a municipality as occupier, the language of the indemnity and additional insured clause must clearly indicate the desired scope of protection. If the indemnity is to include causes arising out of the negligence or statutory obligations of the municipality, these must be specifically included or else the municipality will find itself at the mercy of the courts.

User Insurance Programs


Overview:

User insurance programs have been in existence for over 15 years and have been attractive to facility rental owners because, for a relatively small premium which is paid by the facility user, facility user’s are provided access to an insurance program that contains the appropriate coverage.  Such a program mitigates the financial exposure to both a facility user and municipality.  The program involves an open master general liability policy (it is open because facility users are added as named insureds and the facility owners are added as an additional insureds).  Insurance limits range from $2 to $5 million depending on the program and coverages include third party liability, tenant’s legal liability, participants to participant coverage, non-owned auto, and host liquor liability coverage.
Examples of situations in which user insurance programs have been utilized by the City of Mississauga include:

· Socials involving alcohol

· Ice rentals

· Gym rentals

· Special Events

Examples of insurance providers are:

· All Sport Insurance: http://www.allsportinsurance.com/

· Sports-Can Insurance: http://www.sports-can.ca/ 

· Pal insurance: http://www.palcanada.com/index.html.

General Operation of the Program:

An Open "Master" Policy is issued to the municipality. The coverage is initiated only when the facility is rented or used. Facility users renting a facility purchase the insurance at predetermined rates at the same time that they book the facility. Premiums are based on the activity and time of use, for example, hour/day/per event/seasonal. Once purchased, facility users are added as a named insured. If required, either the insurer/broker will issue a Certificate of Insurance to the user, or the User can download one from the municipality's website. In addition to the customer service advantage of one stop shopping, user insurance can reduce the administrative burden on municipalities by reducing the following up, collecting and reviewing of insurance certificates.

On a monthly/quarterly basis, the municipality will report the number and identity of the facility users to the user program insurer along with the premium collected.

Due to the popularity of these programs, municipalities are currently reviewing implementation options to reduce internal administration time and costs.  Options being examined include the use of booking systems such as “CLASS” to include an input for insurance premium and the use of websites to post rental applications that include a section for insurance and information on the insurance program along with rates.

* The authors gratefully acknowledge the assistance of Gavin Magrath, Student-at-Law, Paterson MacDougall LLP, in the researching and drafting of this paper.
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