.

------+

.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
JAG Teclinical Associates, Inc., et al.,

Plaintiffs,
- against

Judgment on Equitable
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DecisiodOrder Re:
CPLR 5s 4401 & 4404(a)
Motions

-

Index No. 602649103
Meryl Rernstein, et al.,
Seq. No. 6
Defendants.

Roland0 T. Acosts
Supreme Court Justice
Introduction
Plaintiffs, computer consultants, sued the defendants €or legal and equitable
relief.' The legal claims consisted of breach of contract and account stated on behalf

of Apogee Software (Apogee) and DeeBeCon against Datalink Corporation, and
fraud on behalf of all twelve plaintif€$against Datalink, All Star, Meryl Bernstein and
Rita Citrin. The equitable claims consisted of successor liability, piercing the
corporate veil and unjust enrichment. The case was sent to this Court from the
Commercial Part after a jury had already been selected for trial. The parties declined
the Court's offer to try both the legal and equitable claims without a jury and a five

1.

The plaintiffs include the following: JAG Technical Associates; Framework
Solutions, LLC; Dalcran Systems, Inc.; On-Line Technology, Jnc.; Apogee Software
Systems, Inc.; 4W, Inc.; Kurt H. Kober; Systems Applications, Znc.; Uarctik Atomata,
Inc.; Adit, h c . ; DeeBeCou; and, Jennifer Hong.

day trial ensued. The Court reserved decision on defendants’ motion for judgment
as a matter of law pursuant to CPLR

5 4401, submitted the legal claims to the jury,

aiid reserved verdict on the equitable claims.2
‘I’hcjury awardcd Apogee $8 1,256 and DeeBeCon $10,005 on both the breach

of contract and accomt stated claims. It also found all four defendaiits liable under
the fraud claim, finding each 25% responsible and finding each defendant liable for

$500,000 as punitive damages.
After the jury verdict, but before the Court reached a dccisioii on the equitable
claims, defcndants Henistein and Citrin nioved independently now through separate

counsel forjudgiiicnt notwitlistanding the verdict or for a new trail pursumt to CPLR
4404(a).

The following documents were considered in reviewing the various claims:
Papers

Numbered

Notice of Motion by Citrin, Affirmation &
Memorandum of Law

1-2 (Exhibits 1-7; Transcript)

Bernstcin, Datalink, All Star and
Maxernrnum Consulting’s Brief

3

Plaintiffs’ Memorandum of Law in
Opposition and in Support of their
The Court disiiissed the action against defendants Datalink International
2.
Business Servjces, Tnc. and Maxenimum Consulting (T. 7 17).

Request for Equitable Relief

4

Citrin’s Reply Affirmation &
Memorandum of Law
Bcrnstcin, Datalink, All Star and
Maxemmum Consulting’s Reply
Memorandum of Law

6

Plaintiffs’ Reply memorandum of Law

7

Backnound
After a five-day jury trial, nothing could be clearer to thc Court that Bernsteiii
and Cih-in conspired to defraud the consultants out of their hard-earned money and

then went to great lengths in their efforts to cover up their deeds. It was clear to the
Court and it was clear to the jury.

The plaintiffs were computer consultants hired by Datalink and farmed out to
various clients of defendants. The consultants would submit their time sheets to
Datalink and Datalink would submit invoices to the clients based on work reflected
in the tinie sheets. Datalink used the services of Merchant Financial (Financial), an

asset based financier (factor), to deal with cash flow. Pursuant to the MerchantDatalink agreeincnt, Merchant would advance 80% of the amount of the invoice and
withhold 20% until the invoice was paid. Under this scheme, time sheets were the life

blood of Datalink and All Star.
3

Bernstein operated Datalink aiid Citrin, Beiiistein’s fricnd, was a creditor,
having loaned about $750,000 to Datalink. The evidence clearly indicates that by the
Summer of 2002, Bernstein had looted Dataliiik to such an extent that given the
mounting debt, Datalink could no longer function. Indeed, the evidence showed that
Bernsteiii spent $60,000 of Datalink funds to adopt a child, thousands of dollars on
childreii’s clothing, $1,200 bikes, and hundreds of dollars on beauty treatments, none

of which admittedly had any legitimate business purpose. Iii addition, Datalink paid
for the leases on Reimstein’s two cars, a Saab and a Range Rover, aiid Bernsteiii
testified that she never reimbursed Dataliiik for those funds. The looting was

SO

extensive that Neville Grusd, Mcrchant’s Executive Vice President, met with
BernsteiJi to “inipress on [Bernstein] that she cannot siinply withdraw funds froiii the
company for personal use irrcspective of whether the company [could] a€ford such
drawings.”

Neville Grusd’s testimony at T. 253;

T. 247-264.

Notwithstanding its financial troubles, Bernstein and Citrin conspired lo keep the
consultants working and subnzittiiig time sheets from the various clients with no
intention of ever paying the ~Iaintiffs.~

3.
Datalink conceded that it breached its contract with 11 ofthe twelve plaintiffs
and All Star conceded that it breached its contract with the twelfth. The defendants
also conceded the amount due to 10 out of the twelve plaintiffs.

The evidence also clearly established to this Court’s satisfaction that to avoid
paying its debt, Datalink ceased operations only to start up again uiidcr a different
name, All Star, for the purpose of helping Citrin recoup her $750,000 loan, while
eliminating its other debt. This was also very clear to the jury. Indeed, soiiie
menibei-s of the jury rolled their eyes in disbelief during Citrin’s testimony clnirning
ignorance ofthe extent and nature of her investment or the nature of her iiivolvement
in All Star, especially given Bcrnstein’s incriminating testimony related to Citrin’s
knowledge after specific meetings rclated to the crcation ofA1I Star. Citrin’s “head
in the sand” testimony was simply incredible.

The charge conference in this case was particularly lengthy, liaving spanned
the course of two days where all the issues were hashed out in chaiiibers (T. 7 1 1 ).
The parties ultimately agreed upon the charge and the verdict sheet, which was
somewhat o f a compromise between the parties, but one to which none of the parties
objected (T. 71 1-16; 809).
Dirccted Verdict aiid JNOV
Pursuant to CPLR 6 4401, aparty may move for a directed verdict if its entitled
to judgment as a matter of law. As Siegel noted in its Practice Commentaries:
The judge may grant the motion only when convinced that the jury could not
find for the other side by any rational process. See Siegel, New York Practice
2d Ed. 5 402. All of the evidence offered by the party against whom the motion
is made must be taken in its most favorable light, and all matter of the

credibility of witnesses must also be resolved in that party‘s favor
McKinney’s Consolidated Laws of New York, Book 7B, C4401:4, p 407.
The standard Ibr ajudgment notwithstanding the verdict is cssentially the same
as when a party sceks a directed verdict. Coheii v, Hallmark Clads, Inc., 45 N.Y.2d

493, 499 ( 1 978). A judgment notwithstanding the verdict may be granted where
“there is simply no valid line of reasoning aiid permissible infcreiicc which could
possibly lead rational men to the conclusion reached by the jury on the basis of the
evidence presented at trial.” l
c
J
.
Applying the above-stated standards to the €acts o€ this case, the defendants

were not entitled to a directed verdict with respect to the amount of damages to be
awal-dcd to Apogee and DceBeCon for the brcach of contract and account statcd
causes of action. Both Apogee and DeeReCon submitted sufficient evidence of
amounts owed to them to perniit the issue to go to the jury. The verdict on this issue
was clearly rational. Apogee’s evidence consisted of e-mails where Bel-iistein
admitted that Apogee was owed $88,000. DeeBeCon’s evidence consisted of the
agreement betwecn it and Datalink, time sheets, aiid a cancelled check issucd by
Datalink from which the jury arrived at the $10,005.

‘l‘hc fraud claim was also properly submitted to the jury, It cannot be said that
the verdict was not supported by any valid line of reasoning. To establish a fraud, the

I

6

plaintiffs’ needed to establish by clear and convincing evidence: (1) a material falsc
representation; (2) known to be false; (3) made for the purpose of inducing plaintiffs
to rely upon it; and, (4) and justifiable reliance resulting in injury. Lama Holding
Cl0.v. Smith Baimey Inc., 88 N.Y.2d 41 3 (1996). “Concealment with intent to defraud

of facts which one is duty bound in honesty to disclose is of the same legal effect and
significance as affi nnative misrepresentatioiis of fact.” Nasaba Corporation v,
Harfi-ed Realty Cly-poration, 287 N.Y 290,295 (1 942); Emord v. Emord, 193 A.D.2d

775 (2ndDept. 1093). Thus, in Emord, the Appellate Division, Second Department,
held that a claim for fraud had becn properly alleged where

coniplaint clearly sets forth that plaintiff was inisled by the defendant Paul
Eiiiord’s affirmative representations as well as the silence of his partner, the
appellant William J. Volkman, Jr., so that she believed that Paul Emord was
satisfying the mortgage payments. Neither defendant informed the plaintiff that
Paul Emord permitted the marital residence to be foreclosed upoii or that lie
and his cohoi-t, the appellant Volkman, subsequently purchased the premises,
thercby extinguishing the plaintiffs rights in the propcrty.

M.at 776.
Thc Court also charged the jury, without objection, that Bermstein and Citrin

may be held liable for fraud and based on their actions when acting in behalf of
13atalink and All Star. See Nat’l Survival Game. Tnc, y. Skiimish, U.S.A., Inc., 603
F. Supp. 339,341 (S.D.N.Y. 1985); A-1 Check CasliinE Services, Inc., v. Goodman,

148 A.D.2d 482 (2’ld Dept. 1989).
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Here, applying the above-stated principles to the facts of this case, this Court
will not disturb the jury’s verdict inasmuch as there is a valid line of reasoning
supporting it. Indeed, with respect to Bernstein, there is ample testimony that she lied
to the consultants to keep them working and submitting time sheets 10 Rernstein so
that she may submit them to clients and gct paid knowing full well that the
consultants’ were not going to be paid their commensurate portion o€thosepayments.
Moreover, it can be reasonably inferred that she lied to the consultants to induce them
to conlinue working and that they reljed on these inisrepresentations to their
detriment.

Ally v. F. E,D. Concrete Co,, 1990 WL 1273 (S.D.N.Y. 1990)(“a

series of represcntations that a contract will not be breached may statc a claim for
fraud if that series caused the non-breaching party reasonably to rely upon those
representations to its detriment”). What makes this case particularly troubling is that
the fi-aud was being perpetrated so that Bernstejn could continue looting Datalink to
finance her expensive life style.
Contrary to Citi-in’sassertions, there is a valid line of reasoning supporting the
jury’s verdict against her as well. The evidence clearly supports the position that
Citriii conspired with Bernsteiii to recoup her $750,000 dollar loan at the expense of
the consultants and other corporate creditors by creating All Star. This conspjratorial
act, intentionally concealed by Citrin, had the sane legal effect as ail affirmative
8

I

nisreprcsentation.

”

Nasaba Corporation v, Harfred Realty Coi-poratian, supra, 287

N.Y at 295; Einord v. Emor& supra, 193 A.D.2d at 776. Citrin’s “head in the sand”
testiniony to the contrary, Bernsteiii admitted that she met with Citrin and, inter alia,
decided to form All Star to help her friend recoup some of the monies lost in her
Datalink investment. _See Bernstein’s testimony at T. 649-50. It is simply irrational
for Citrin to ask this Court or the jury to believe that she was unaware nor had any
reason to believc that Bcmstein would loot All Star as i t did Datalir~k.~
New Trial
As an alternative to judgment notwithstanding the verdict, defendant seeks a

new trial pursuant to CPLR 4404(a) on the grounds that the verdict was against the
weight of the evidence and not in the interest of justice. Whether a jury verdict
should be set aside as contrary to the weight ofthe evidence requires a discretionary
balancing of many factors, including interest of justice factors (i.e., trial error).
Nicastro v. Park, 1 I3 A.D.2d 129, 133-34 (2n‘‘Dept. 1985). “A prcerninent priiiciyle
ofjurisprudence i n this area is that the discretionary power to set aside ajury verdict

4.
Contrary to defendants’ assertion, the fraud claims are independent of the
breach of contract claims. For instance, after Datalink breached the contracts by not
paying the consultants, Bernstein repeatedly asked the consultants to submit their
time sheets, knowing full well that she was not going to pay them, to induce them to
contiiiw gcnerating income for Bernsteiii’s benefit. As for Clitrin, the crux of the
fraud claim against her is that she concealed the creation of All Star to defraud the
consultants ,
9

and order a new trial must be exercised with considerable caution, for in the absence
of indications that substantial justice has not been done, a succcssful litigant is

entitled to the bencfits of a favorable jury verdict. Fact finding is the province of the
jury, not the trial court, and a court must act warily lcst ovcrzealous enforcement of

its duty to overscc‘ the proper administration ofjustice leads it to overstep its bounds
and ‘unnecessarily interfere with the fact-finding function of the jury to a degree that
amounts to an usurpation of the jury’s duty.”’

M.at 133.

To obtain a iicw trial in the interest of justice, ‘‘[tlhe Trial Judge must decide
whether substantial justice has been done, whether it is l i l d y that the verdict has been
affected .

. .

and ‘must look to his owii conmon sense, expericnce and sense of

hirness i-ather than to precedents in arriving at a decision.’ . . . This power conferrcd
upon 3 court to order a new trial i s discretionary in nature.’’ Micallef v. Miehle Co.,

39 N.Y.2d 376, 381 (1 976)(citations omitted).
Given the clear evidence supporting the verdict, this Court will not set aside
the verdict as against the weight of the evidence. Moreover, the alleged crrors or
which Citi-in complains have no merit and thus the verdict will not be set aside as not
in the interest ofjustice. First, Citrin asserts that the element of concealment should
have been submitted to the jury. Citrin, however, waived any claims on this issue
inasmuch as no objections were lodged nor preserved as to the charge. CPLR 5 41 IO-

I
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b; Bergstrom v. Plaza Con& 16 A.D.3d 256 (1" Dept. 2005). Indeed, the charge
conference in this case spanned the course of two days, where the parties ultimately
agreed on the chargc that was given, which was adapted from the pattern jury
instmctioiis. See N.Y. Pattcrn Jury Iiistruclions 3:20.
In any event, to the extent that there were factual questions not subinittcd lo the
jury, both parties waived their right to trial b y jury on the issues. Louc1u-y v. Lincoln

First Bank. N.A,, 67 N.Y.2d 369 (1986)("where the case was submitted on special
questions, and where neither party requested inclusion of the fact question . . . both
partics arc deemed to have waived their right io a tiial by jury of thc omitted issuc.").
Pursuant to CPLR 5 41 1 l(b), the court niay niake a finding on any issue that was not
subinitted to the jury, or, if the court declines to do so, the court is deeined to havc
made a finding in accordance with the judgment. Herc, this Court in accordancc with

the above-stated principles, finds that Citrin conspired to coiiceal the formation of
All Star for thc express purpose of recouping her investment and defrauding thc

consultants and otlier creditors.
Citrin also complains at this late date that all four defendants were lumped
together in tlie jury charge on fraud. But, if the jury had found that Citriii had iiot
engaged in any €raud, it would have assigned her zero percent responsibility. Nor
were tlie jurors required to rely 011the same facts to find Citrinresponsible that it used
11

to find the other defendants liable.
Last, Citriri's claiin that there was a conflict of interest because the same
attoiiiey reprcsented both Citrin and Bernstein has no merit since she waived any
poteiitial conflict. It should also be noted that Citrin is a very sophisticated investor
with extensive real estate holdings, who hired her trial counsel. For her to complain
dmut tiial counsel at this juncture is disingenuous.
Punitive Damages

The defendants also argue that punitive damages should not have becn
submitted 111 the jury because punitive damages arc to be used only in extreme cases
where thc wrongdoing liad been intentional and deliberate, and has the character of
outrage associated with crime. Rcinah Development C'orp.v.Raaterskil1Hotel Corp.,
59 N.Y.2d 482 (1 983). Given the facts cited above, this is an extreme case where the

ongoing wrongdoing was intentional and deliberate. Indeed, it involvcd twelve
different consultants.

And, rathcr than closing down Datalink aiid declaring

banlcruptcy, Bcrnstein and Citrin hatched up a plan for Citriii to recoup her losses at
the expense ofthe consultants. Accordingly, the Court will not set aside the punitive
daiiiages. Giblin v. Murphy, 73 N.Y.2d 769 (1988).

12

Equitable Claiiiis

Thc Court tinds in favor of the plaintiffs on all the equitable claim.‘ First, the
Court tinds that All Star is liable for.Datalink’s liabilities under thc succcssor liability
claim. A corporation that acquires the assets of another corporation is generally not
liable for the torts of its predecessor unless, inter alia, the transaction is entered iiilo
fraudulently to escape such obligations or the purchasing corporation was a mere
continuation of the selling corporation. Meadows v. Amsted Indus.. inc., 305 A.D.2d
1053 (4”’Dept. 2003). Here, for the reasons stated above, this Court finds that All

Star was fraudulently formed to escape Datalink’s obligations and [or Citrjil to recoup
her $750,000 investment.
Morcover, this Court finds that All Star was a mere continuation of Datalink.
To establish “de [acto merger,” this Court must consider continuity of ownership;

cessation of ordinary business by the predecessor; assumption by the successor of
liabili tics ordinarily necessary for continuation of the p~edecessor’sbusiness; and,
continuity of management, persoiinel, physical location, assets, and general business

5.
The Court will permit the pleading to be conformed to the evidence pursuant
to CPLR 3025( c). As plaintiffs note in their brief, “[alfter two years of discovery,
15 depositions, hundreds of pages of document production, over 15 discovery
compliance coiifcrcnces and dozens of conversations with counsel, the Lkfciidants
cannot clainis surprise from any of the evidence presented at trial or any of tlic
theories presented. . . .” Plaintiff‘s Brief at p. 4.
13
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operation.

These factors are “analyzed in a flexible manner that disregards mere

questions of him and asks whether, in substance, it was the intent of the successor
to absorb and continue the operation of the predecessor.” AT&S Transp., L1K v.

Qdvssev Logistics & Technology c.orp., 22 A.D.3d 750 (2’‘dDept. 2005). Here, the
facts indicate that there was continuity of ownership because Cilrin, although not an
owner of Datalink, was amajor investor and had a special relationship with Beinstein,
the owiier of Datalink. Once Citrin fornied All Star it was Bernstein who ran the day-

lo-day affairs while Citrin camouflaged involvement as “president” by keeping an
office and an e-mail account. Citrin gave Bernstein blanket authority to sign checks,
execute contracts and use Cibin’s name. In fact, Bernstein conceded that the e-mails
sent from Cikin’s e-mail account were in fact composed and sent by Bernstein.
Likewise, there was a cessation of business by Datalink upon the fomiation of All
Star. All Star also assumed liabilities necessary for the continuation of Datalink, such
as the obligations under Datalink’s contract with IBM -namely, to provide plaintiff
Jennifer Hong as a consultant. Indeed, IBM paid to All Star $25,000 worth of
invoices for work done by Datalink. Finally, the continuation of management,
personnel and general business operation is undisputed. Accordingly, All Star is
liable for Datalink’s debt, including the judgniciit obtained in the Court.
The Court will also allow the plaintiffs to pierce Datalink’s and All Star’s

corporate veil. A party seeking to pierce the corporate veil and hold shareholders
liable for the debts or torts of a corporation, must show complete domination and
coiitrol by the owner; that this control was used to commit a fraud or other wrong, in
contraventjon of plaintiffs rights; and, that control or misuse of the corporation

caused the loss. Megaris Furs, Inc, v. Gimbel Bros., 172 A.D.2d 209 (1” Dept. 1991).
Here, the evideiice indicates that Bernsteiii completcly dominated and controllcd
Datalink. Indced, datalink was a mere alter ego of Datalink, that is Datalink had no
coi-porate rormalitics (i.e., no board of dircctors, bylaws or meetings). The evidence
also shows that shc used this control to loot Datalink with Citrin’s knowledge or
acquiescence. As noted above, she spent thousands Datalink dollars on adoption
cost, children’s clothing, beauty treatments and expensive car payments, none of
which had ally legitimate business purpose. In addition, her looting of the company
left Datalink without surficient cash flow to pay its consultants. Based on this
evidence, this Court finds that Bernsteiu’s fraudulent conduct with Citrin’s
knowledge or acquiescence was the cause of plaintiffs’s loss.

This Court will also allow the plaintiffs to pierce All Star’s corporate veil and
hold Citrin responsible for All Star’s debt, including the judgment obtained in this
Court. Citrin’s argument that she did not have dominion and control over All Star is
belied by the facts. She was the incorporator, the sole shareholder and the president.
Although Bernstein operated the day to day affairs with Citrin’s consent, Citrin
15
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controlled it in that shc created it for the express purpose of defrauding the

consultants and recouping her $750,000 loan that Datalink owed her. Moreover,
Citrin dealt with All Star’s factor and contacted All Stars’s consultants, such as Hong.,

to request that they him in the time sheets in time.
l h e facts also show that she used this control to commit a fraud -. concealing
that All Star was a mere continuation of Datalink froin the consultants. The evidence
also shows that from November 22, 2002 to October 21, 2003, All Star grosscd

approximately $492,000.

Idad Citrin not incorporated All Star., a successor

coi-poration to Datalink, these funds would have been generated by Datalink to pay
Datalink’s debts to the plaintiffs.
Last, this Courts finds that the defendants were unjustly enriched in the amount

of $465,338.65. Nakamura v. Fujii, 253 A.D.2d 387 (lstDept. 1998); Steinmetz v.
loyota Motor (’redit Corm., 963 E:. Supp, 1294 (E.D.N.Y. 1997)(“To plead a claim
for unjust enrichment, a plaintiff must show that the defendant was enriched, that

such enrichment was at plaintifrs expense, and that the circumstances were such that
in equity and good conscience the defendant should return the money or property to
plaintiff’). Here, based on the evidence cited above, it would be inequitablc for
Bernstein and Citi-in to retain the benefits of the plaintiffs hard work. Pre-judgment
interest (at a ratc of 9% per annum) on the $465,338.65 is to be computed from

16

February 2, 2002. The evidence at trial indicated that Datalink had breached its
contracts with each defendant prior to February 2. CPLR

5 5001Cb); Weclisler

v,

Huiit Health Systems, Ltd., 330 F. Supp. 2d 383 (S.D.N.Y. 2004)(“where damages

are incurred at various tinies after the cause of action accrues, [CPLR 50011 grants
courts wide discretion in deterniiiiing a reasonable date from which to award prejudgement interest”).
C 011 c1LI sion

Based on the foregoing, it i s hereby
ORDERED that defcndants’ motion for a directed verdict pursuant to CPLK

8 4401 is DENIED; and it is further
ORDERED that defendants’ motion for relief pursuant to CPLK

5

4404(a)

udgment notwithstanding the verdict or a new trial (verdict was against the weight
of the evidence and interest of justice)] is also DENIED; and it is further

ADJUDGED that defendants are liable under the causes of action based in
equity; arid it is further

ORDERED that plaintiffs settle judgment.
This constitutes the Decision, Order and Judgment of the Court.

50 ORDERED
Dated: Juiic 13, 2006
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