
 

 

April 14, 2017 
 

USACE Mobile District, Regulatory Division 
Attn: Mr. S. Brad Crosson,  
P.O. Box 2288 
Mobile, AL 36628-0001 

RE: SAM-2017-00342-SBC – Baldwin County Sewer Service proposed NWP-12 utility line 
work under Fish River.  

 
To Whom It May Concern: 

We are Mobile Baykeeper, a twenty-year-old nonprofit organization with the mission of 

providing citizens a means to protect the beauty, health and heritage of the Mobile Bay 

Watershed and our coastal communities. We are submitting comments on behalf of our 

board, officers, staff, and more than 4,500 members regarding the proposed Nationwide 

Permit 12 (NWP-12) utility line work under Fish River. 

The applicant proposes to bore a 10-inch diameter sewage line under Fish River. Mobile 

Baykeeper and our members have significant concerns about this proposed activity. 

Some of our main concerns include:  

Ø Appropriateness of using a Nationwide Permit for this project; 

Ø This project is not in the interest of the public.  

Ø Potential harm to candidate, threatened, or endangered species and the 

potential destruction or adverse modification of designated critical habitat; 

Ø Threats to historical and cultural resources; 

Ø Failure to adequately demonstrate the required avoidance and minimization.  

Finally, Mobile Baykeeper and its members request a public hearing be held. 

 

v Inappropriateness  for Nationwide Permit:  It is the belief of Mobile Baykeeper 

and our members that this project is inappropriate for a Nationwide Permit (NWP). 

“NWPs are a type of general permit designed to authorize certain activities that have no 

more than minimal individual and cumulative adverse environmental effects and 

generally comply with the related laws cited in 33 CFR 320.3. Activities that result in 

more than minimal individual and cumulative adverse effects on the aquatic 

environment cannot be authorized by NWPs.”1 Additionally, the general conditions of 

the NWP require the District Engineer (DE) to, “determine whether the activity 

authorized by the NWP will result in more than minimal individual or cumulative 

adverse environmental effects or may be contrary to the public interest.”2 The conditions 

go on to state that “the DE will consider…the environmental setting in the vicinity of 

the NWP activity, the type of resource that will be affected by the NWP activity, the 

functions provided by the aquatic resources that will be affected by the NWP activity, 
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the degree or magnitude to which the aquatic resources perform those functions, the extent that aquatic resource 

functions will be lost as a result of the NWP activity (e.g., partial or complete loss), the duration of the adverse 

effects (temporary or permanent), and the importance of the aquatic resource functions to the region.”3 It is also 

established that the DE may exercise discretionary authority to require an individual permit for a proposed 

activity if he or she determines the proposed activity will result in more than minimal individual and cumulative 

adverse effects on the aquatic environment and other aspects of the public interest.4 

While we commend the applicant for using Horizontal Directional Drilling (HDD) instead of other methods 

that would cause greater impacts to the environment, water bottoms, and downstream water quality, we still 

have significant concerns about direct adverse environmental effects caused by this project.  

The installation of a line at this location has the potential to directly cause more than minimal adverse effects on 

the environment due to inadvertent return of drilling mud. Drilling mud is usually comprised of Bentonite 

mixed with water; this mix often contains optional additives to increase density, thicken the mud, or defloculate 

the mud. These additives often consist of toxicants such as barium sulfate or liganosulfates that may cause 

significant harm to aquatic organisms and increase biochemical oxygen demand (BOD).5 

Risk factors that increase the likelihood of inadvertent returns of drilling mud include low density soils and 

unconsolidated geology; these physical characteristics are both known to be present in the area around the 

proposed activity.6 Inadvertent returns of drilling mud can be uncontrolled, unpredictable and release large 

volumes of mud to surface waters or nearby wetlands. The release of 

mud to surface waters can cause a number of direct adverse impacts 

including: 

Ø Filling interstitial space, destroying in-stream habitat; 

Ø Choking vital macroinvertebrates; 

Ø Reducing food availability to the higher trophic levels; 

Ø And, clogging fish gills. 

In addition to the direct adverse impacts to the environment from this 

activity, there are also potential indirect effects from this activity.  

These potential indirect effects from the proposed activity have more 
than minimal adverse effects on the public health, fish and wildlife, water quality, economics, recreation, and to 

the sensitive habitat of Fish River and Weeks Bay.  

By allowing a sewage line under Fish River, the activity would create the potential for a massive sewage spill. It 

is well known that Fish River is a flashy waterway, which carries a great deal of energy during rain events. The 

potential for scour is enormous and the proposed activities depth of ~10ft below the mud line would create a 

substantial risk of line rupture causing a sewage spill into Fish River. A large flood event, such as the ones that 

occurred on April 29, 2014, during Hurricane Danny, or during other major rain events has a very serious 

potential to expose and break or damage the sewage line. This danger of rivers exposing buried pipelines 

through scour has been repeatedly demonstrated in spills such as: 

Ø An Enterprise Products Partners LLP pipeline that was uncovered by river scouring and ruptured in 

A picture of the applicant, BCSS, dealing with a large 
quantity of inadvertently returned drilling mud when 
boring a similar line under the Fish River on County 
Road 64 on March 21, 2017. 



 

 

August 2011. The line spilled more than 28,350 gallons of a gasoline additive into the Missouri River.  

Ø In June 2012, a Plains Midstream Canada pipeline failed along the Red Deer River and released more 

than 122,000 gallons of light crude. The pipe was uncovered by scour during flooding and failed. 

Ø The Poplar (Jan. 2015) and Silvertip (July 2011) pipeline failures on the Yellowstone River. 

These spills demonstrate that the possibility of failure of the proposed sewer line under Fish River due to scour 

is a very real and dangerous indirect effect of this activity. 

While we appreciate the use of a high-density polyethylene (HDPE) material for the pipe, the failure of these 

pipes is well documented. They may catastrophically fail due to defects in the manufacturing process, 

undergoing brittle failures under low stresses and at room temperature.7 They also pose a threat for premature 

failure when oxidized and attacked by common drinking water disinfectants, particularly in warmer 

environments.8,9 These issues are similar to ones faced by Mobile Area Water and Sewer Service (MAWSS) and 

the Emerald Coast Utility Authority (ECUA) who have both recently experienced pinhole leaks in HDPE lines 

due to chlorine degradation. Raw sewage may be high in chlorine content due to chlorination of municipal 

water supply and the use of common household bleaches. This makes it likely that if permitted, at some point in 

the future, this sewer line will have a leak, break, or rupture causing significant and severe pollution to Fish 

River and Weeks Bay.  

For the above reasons we feel that this proposed activity would have more than minimal adverse effects on the 

environment and cannot be authorized under NWP-12. 

v Public interest  & welfare:  It is the determination of Mobile Baykeeper and our members that the proposed 

activity is not in the public’s best interest. The Code of Federal Regulations state, “ If the DE finds that the 

proposed activity would have more than minimal individual or cumulative net adverse effects on the 

environment or otherwise may be contrary to the public interest, he shall…instruct the prospective permittee to 

apply for a regional general permit or an individual permit.”10 The project is not in the best interest of the public 

given that a sewage line rupture has the potential have the following adverse effects on factors required to be 

reviewed by the Corps: 

Ø Needs and welfare of the people 

§ A rupture of a line at this location would cause serious public health effects and damage the mental 

well-being of the nearby community and users of Fish River. 

Ø Fish and wildlife 

§ Low levels of oxygen created by high BOD resulting from sewer spills could cause die-off of fish, 

macroinvertebrates, and result in serious impact to food chain in Fish River and Weeks Bay. 

§ Chemicals in sewage have significant detrimental effects to fish and wildlife using Fish River & 

Weeks Bay. 

Ø Water quality 

§ Sewage line rupture would result in increased presence of bacteria and viruses, decreased levels of 

oxygen, elevated levels of nutrients, accumulation of household chemicals (cleaners, pesticides, 

herbicides etc.), and algal blooms resulting from nutrients present in sewage. 

§ These effects would undo thousands of man-hours and millions of public and private dollars that 



 

 

have been expended by numerous federal, state, and local entities, Weeks Bay Reserve, and the 

Weeks Bay Foundation to improve and protect Fish River and Weeks Bay. 

Ø The Economy 

§ Impact the local economy through decreased property values from the presence of a sewage line 

under the river and the opportunity for a line rupture.  

§ Diminish the high recreational value that this area serves. The river is known as a popular source of 

recreation for the residents of Fish River and Baldwin County for hunting, fishing, boating, and 

swimming. 

The people do not need a sewage line under Fish River; they need a practicable alternative solution to the 

issue. There are practicable alternatives available to the applicant requiring denial on two grounds: 

Ø The project is not in the public interest. 

Ø There are practicable alternatives available to the applicant. 

v Historical properties :  Based on the historical and cultural resources present in the project area the applicant 

should be required to conduct a Phase I Cultural Resources Survey or other appropriate archaeological survey 

and the DE should assert discretionary authority and instruct the prospective permittee to seek authorization 

under an individual permit.11 

Ø Known potential historical properties include the Marlow Ferry and Farragut’s Basin. According to 

personnel at the Daphne Museum, Farragut’s Basin was the farthest north site on Fish River where ships 

would turn around during the Battle of Mobile Bay in the Civil War. Additionally, there were close to 

eight ferries and five landing locations, suggesting high possibility of civil war camps and other artifacts 

in the immediate vicinity. 12, 13 

v Endangered species:  “No activity is authorized which is likely to directly or indirectly jeopardize the 

continued existence of a threatened or endangered species or a species proposed for such designation or which 

will directly or indirectly destroy or adversely modify the critical habitat of such species.”16 Additionally, under 

general condition 18, “no activity is authorized under any NWP which may affect a listed species or critical 

habitat.”17 

Ø Endangered species documented in the Fish River Watershed include: Gopher Tortoise (Gopherus 
polyphemus), Red Bellied Turtle (Pseudomys alabamensis), Mississippi Diamondback Terrapin 

(Malaclemys terrapin pileata), West Indian Manatee (Trichechus manatus), Eastern Indigo snake 

(Drymarchon corais couperi). 

This project poses threats to continued existence of threatened, endangered species and candidate species and the 

potential for direct and indirect destruction and adverse modification of the critical habitat of such species. 

Therefore, the DE should assert discretionary authority and require an individual permit.14, 15 The applicant should 

also be required to complete “Section 7 Consultation” addressing the effects of the proposed activity on any 

endangered species present in the area of the proposed activity to comply with the Endangered Species Act. 

 



 

 

v Minimization:  No discharge of dredged or fill material shall be permitted unless appropriate and practicable 

steps have been taken which will minimize potential adverse impacts of the discharge on the aquatic ecosystem. 
18 Mobile Baykeeper requests that the applicant clearly demonstrate minimization by engaging in a number of 

activities if this project goes forward. These include: 

Ø Paying for an independent audit of the plans and procedures that will be used to conduct the boring 

activities, prevent spills and leakage once installed, be aware of issues with the line, and operate the 

system in the vicinity of the newly installed line; 

Ø Having an independent auditor review the installation of the line during execution of the project; 

Ø Encasing the line in a larger diameter protective line as prescribed by best practices; 

Ø Posting a bond in an amount exceeding the largest amount of damage that could potentially be done to 

Fish River if a rupture of this line were to occur; 

Ø Install automatic remote shutoff valves at both ends of the line; 

Ø And, install high resolution SCADA to monitor flows in the area of this proposed activity. 

Without seeing the preconstruction notification we cannot ascertain if appropriate and practicable steps 

have not been taken to minimize potential adverse impacts of the discharge on the aquatic ecosystem. If 

these steps have not been taken this would compel the Corps to deny the permit .30 

v Avoidance:   When determining whether or not sufficient avoidance has been demonstrated by the applicant, 

the Corps must adhere to 40 C.F.R. § 230.10(a) which states “no discharge of dredged or fill material shall be 

permitted if there is a practicable alternative to the proposed discharge which would have less adverse impact on 

the aquatic ecosystem…” the regulations go on to state that if the basic purpose of a project is not water 

dependent, “practicable alternatives that do not involve special aquatic sites are presumed to be available.”19 

Further, where the activity associated with a discharge which is proposed for a special aquatic site (as defined in 

subpart E) does not require access or proximity to or siting within the special aquatic site in question to fulfill its 

basic purpose (i.e., is not “water dependent”), practicable alternatives that do not involve special aquatic sites are 

presumed to be available, unless clearly demonstrated otherwise. 20  

Since the applicant does not assert that the basic purpose of the project is water dependent and conveying 

sewage from the affected customers is definitively not a water dependent activity, the applicant must 

demonstrate that there is no practicable alternative and the Corps must independently verify the finding.21 

Further, the demonstration must “provide detailed, clear and convincing information proving impracticability.” 

Both the applicant and the Corps “are obligated to determine the feasibility of the least environmentally 

damaging alternatives that serve the basic project purpose. If such an alternative exists… then the CWA compels 

that the alternative be considered and selected unless proven impracticable.”22 Moreover, it has been established 

that, “The mere fact that an alternative may cost more does not necessarily mean it is not practicable.” 23 The 

Army has determined that the Corps is required to consider all practicable alternatives and not limit its analysis 

based on the applicant’s analysis.24 

An alternative is practicable if it is available and capable of being done after taking into consideration cost, 

existing technology, and logistics in light of overall project purposes. If it is otherwise a practicable alternative, 



 

 

an area not presently owned by the applicant, which could reasonably be obtained, utilized, expanded or 

managed in order to fulfill the basic purpose of the proposed activity, may be considered. 25 

As far as Mobile Baykeeper can tell there has been no analysis of practicable alternatives by the Corps or the 

applicant. Additionally, we are not aware of any detailed, clear, and convincing information proving the 

impracticability of any alternatives. Mobile Baykeeper and our members believe there are multiple alternatives 

available and it is our belief that all of these alternatives are practicable. The applicant must consider and select 

these alternatives unless they provide detailed, clear, and convincing information proving impracticability. The 

Corps must then independently consider and determine practicability of these alternatives.  

Practicable alternatives include but are not limited to: 

Ø It is our understanding that the City of Fairhope, which originally constructed the collection system, is 

open to buying the system back from BCSS. This would be the best solution as it keeps the sewage from 

crossing the river and Fairhope Utilities is already treating the collected sewage from the customers at 

stake. 

Ø It is our understanding that the City of Fairhope would be amenable to entering into an agreement for 

long-term treatment of the collected sewage at a reasonable cost. 

Ø The sewer force main could be routed north, connecting to existing BCSS line along US Highway 181 

or Highway 104 utilizing crossings of the Fish River that have already been bored. 

Ø The sewer force main could cross over the County Road 32 Bridge across Fish River. It would then be 

visible and any sewage leakage could be immediately detected. 

The information above requires denial of the permit on multiple grounds. The applicant has not provided 

sufficient information to determine compliance, with the Mitigation MOA of avoidance, minimization, and 

compensation and therefore the Corps is required to deny the permit.26, 27, 28, 29 Finally, practicable alternatives 

exist requiring rejection of the permit application. 31 

v Public Hearing:  Due to the magnitude of public concern regarding this project Mobile Baykeeper requests a 

public hearing to be held for this application to allow those unable to provide written comments in the short 
amount of time allotted an opportunity to voice relevant concerns. 

Mobile Baykeeper strongly opposes this project’s approval as a Nationwide Permit. In summary, our comments 

include:  

v This project has more than minimal adverse environmental impacts and should consequently be reviewed as 

an individual permit;  

v The project is not in the public’s best interest;  

v Significant historical resources exist in close vicinity to the project requiring a cultural resource survey; 

v Endangered species may be negatively impacted requiring Section 7 consultation to be completed; 

v There is a need for a public hearing; 

v And, most importantly, practicable alternatives exist for the applicant, requiring rejection of the permit 

application. 

 



 

 

Thank you for your consideration of these comments. Please contact us with any questions at (251) 433-4229.   

Sincerely, 

     
Casi (kc) Callaway    Cade Kistler 

Executive Director    Program Director 

Mobile Baykeeper     Mobile Baykeeper 
 

 

 

CC:  Colonel James A. Delapp, Commander (via e-mail) 
 Mobile U.S. Army Engineer District 

 

 V. Anne Heard, Acting Regional Administrator (via e-mail) 
 USEPA Region 4 

  

 Mita Ghosh, Chief, Water Law (via e-mail) 
 USEPA Region 4 

 

 Lance R. LeFleur, Director (via e-mail) 
 ADEM 

  

 J. Scott Brown, Chief (via e-mail) 
 ADEM Mobile Branch 

 

 Patti Powell, Director (via e-mail) 
 ADCNR State Lands Division 

 

Cynthia K. Dohner, Regional Director (via e-mail) 
 USFWS Southeast Region 

 

 Bill Pearson, Field Supervisor (via e-mail) 
 USFWS Alabama Ecological Services Field Office 

 

 Karin Wilson, Mayor (via e-mail) 
 City of Fairhope 

  

 Jack Burrell, Fairhope City Councilor Place 1 (via e-mail) 
 Fairhope City Council 

 

 Jay Robinson, Fairhope City Councilor Place 2 (via e-mail) 
 Fairhope City Council 

 

 Jimmy Conyers, Fairhope City Councilor Place 3 (via e-mail) 
 Fairhope City Council 

 



 

 

 Robert Brown, Fairhope City Councilor Place 4 (via e-mail) 
 Fairhope City Council 

 

 Kevin C. Boone, Fairhope City Councilor Place 5 (via e-mail) 
 Fairhope City Council 

 

 Frank Burt Jr., Commissioner District 1 (via e-mail) 
 Baldwin County Commission 

 

Chris Elliott, Commissioner District 2 (via e-mail) 
 Baldwin County Commission 

 

Tucker Dorsey, Commissioner District 3 (via e-mail) 
 Baldwin County Commission 

 

Charles F. Gruber, Commissioner District 4 (via e-mail) 
 Baldwin County Commission 

 

 Gerry McManus, CFO/Controller (via e-mail) 
 Baldwin County Sewer Service 
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