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Providing citizens a means to protect the beauty, health and heritage of the Mobile Bay Watershed and our coastal 
communities. 

April	14,	2017	
	
USACE	Mobile	District,	Regulatory	Division	
Attn:	Ms.	Leslie	E.	Turney	
P.O.	Box	2288	
Mobile,	AL	36628-0001	
	

RE:	PUBLIC	NOTICE	NO.	SAM-2017-00250-LET—Request	to	Discharge	Fill	Material	in	Wetlands	
to	Expand	Cargo	Storage	Adjacent	to	an	Existing	Marine	Terminal,	Theodore	Ship	Channel,	
Mobile	County,	Alabama.	 

To Whom It May Concern: 

We are Mobile Baykeeper, a twenty-year-old nonprofit organization with the mission 
of providing citizens a means to protect the beauty, health and heritage of the Mobile 
Bay Watershed and coastal communities. We are submitting comments on behalf of 
our board, officers, staff and more than 4,500 members regarding the proposed filling 
of wetlands with discharge material for to expand the facility’s storage.  

The applicant proposes to permanently impact 0.12 acre of wetlands to construct an 
additional dry flat storage facility and additional cargo transport. The facility has 
already filled a total of 10.12 acres of wetland (AL03-01842-F) for to benefit the 
facility operations and the remaining wetland area was originally avoided to help 
validate minimization of these previous activities. If approved the proposed activities 
set an extremely dangerous precedent. Applicants in the future may identify certain 
wetlands they do not impact as avoidance and then in subsequent applications fill 
those wetlands that were initially slated for avoidance. This possibility is very 
concerning and appears to be in violation of the mitigation MOA and not compliant 
with the requirements of § 404(b)(1). If the Corps permits activities that fill wetlands 
previously used to comply with § 404 requirements, that would put previous permit 
approvals in direct conflict with § 404 and the Corps in a legally precarious situation. 

It is known that wetlands provide vital filtration of stormwater as well as protection 
from erosion and flooding. Wetlands within urban and industrial areas are particularly 
needed as they counteract surface-water runoff from impervious activities and 
improve local water quality. The construction of the Theodore Industrial Canal 
resulted in a loss of hundreds of acres of the wetlands serving the Deer River 
Watershed. Despite this large alteration, there has not been a significant 
environmental study since it was built, leaving many of the long-term impacts largely 
unknown. This remaining wetland area provides stormwater drainage capabilities that 
if filled, would have to be directed into underground piping accelerating runoff and 
exacerbating issues with stormwater pollution. Wetlands, even those impacted by 
industrial development, are a valuable and finite resource. It is our belief that filling 
wetlands in the Theodore Industrial Canal where the impacts are unstudied and few 
wetlands remain is irresponsible.  

The applicant failed to identify any measures to avoid or minimize impacts of the 
proposed activity. As required under § 404(b)(1), an acceptable method of 
minimization or avoidance needs to be identified. Therefore, with the Mitigation 
MOA of avoidance, minimization, and compensation and the Corps is required to 
deny the permit.1, 2, 3, 4 



After a thorough review of this application it is the opinion of Mobile Baykeeper and its members that the 
Corps should deny this project for the following reasons. 

• Practicable alternatives, including an alternative of “no action”, exist, requiring rejection of the permit 
application. 

5 
• Appropriate and practicable steps have not been taken to minimize potential adverse impacts of the 

discharge on the aquatic ecosystem. This requires denial of the permit .6 
• The Corps would be in violation of relevant requirements of § 404 of the Clean Water Act if it approves 

the fill of wetlands previously used to meet the avoidance requirements of the mitigation MOA and § 
404(b)(1). 

It continues to be the position of Mobile Baykeeper that all mitigation should be performed or purchased in the 
impacted 8 digit HUC catalogue unit and preferably within the impacted 12 digit HUC sub watershed so as to 
provide the least negative impact to hydrology and water quality within the watershed(s).  

Additionally we strongly encourage the applicant to consider available alternatives. 

Thank you in advance for your consideration of these comments. Please feel free to contact us with any 
questions at (251)-433-4229.   
 
Sincerely, 

     
 
Casi (kc) Callaway    Cade Kistler 
Executive Director    Program Director 
Mobile Baykeeper     Mobile Baykeeper 
 
 
 
Notes 

1. 1990 Mitigation MOA, supra note 6 at § II.A. 
2. Id. § II.C. 
3. Id. § II.C. 3. 
4. 40 C.F.R. § 230.12(a)(3)(iv). 
5. Churchill Downs Army Response to U.S. FWS, Acting Assistant 
6. Secretary of the Army Edward Dickey (Apr. 14, 1993). 

 


