
 
 

 
 

 
 
 

July 20, 2022 
 
Via Registered Mail – Return Receipt Requested 
 
Mr. Mark Crosswhite, Chairman, President, and Chief Executive Officer 
Alabama Power Company 
600 North 18th Street 
Birmingham, AL 35291 
 
Mr. Nik Budney, Plant Manager 
James M. Barry Electric Generating Plant 
Alabama Power Company 
15300 US-43 
Bucks, AL 36512 
 

Notice of Intent to Sue 
Resource Conservation and Recovery Act - 42 U.S.C. § 6972 

RE: Alabama Power Company’s Unlawful Coal Ash Disposal and Storage at its James M. 
Barry Electric Generating Plant in Mobile County, Bucks, Alabama: Violations of the 
Resource Conservation and Recovery Act and the Coal Combustion Residuals Rule by 
Alabama Power Company 

To Whom It May Concern: 

 Pursuant to 42 U.S.C. § 6972(a)(1)(A) and (b), and 40 C.F.R. § 254.2(a), Mobile 
Baykeeper Inc. (Baykeeper) through its counsel, the Southern Environmental Law Center and 
co-counsel Richard W. Moore, gives Alabama Power Company (Alabama Power or the 
Company) notice of its intent to file suit for violations of the Resource Conservation and 
Recovery Act (RCRA or the Act) and the Coal Combustion Residuals (CCR) Rule (the Rule) 
adopted pursuant to the Act, 40 C.F.R. § 257.50 et seq., at the James M. Barry Electric 
Generating Plant (Plant Barry).  After the expiration of sixty (60) days as provided in the Act, 
Baykeeper plans to file suit in United States District Court against Alabama Power to enforce the 
provisions of the Rule and the Act. 

Coal Ash Cleanups in the Southeast 

 Utilities in the Southeast are cleaning up unlined coal ash impoundments throughout the 
region.  These utilities are now excavating over one quarter of a billion tons of coal ash from 
unlined impoundments and other storage to safe, dry, lined landfills away from the waterways 
and separated from groundwater, or they are recycling the ash into cement and concrete.  Every 
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unlined utility coal ash lagoon in South Carolina1 and North Carolina2 has been excavated or is 
being excavated.  Duke Energy alone is excavating over 145 million tons of coal ash from 
unlined impoundments in the two Carolinas.  In Virginia, Dominion Energy is excavating all its 
unlined coal ash impoundments,3 and Appalachian Power is excavating its sole open 
impoundment.4  The Tennessee Valley Authority (TVA) is excavating 12 million tons of coal 
ash at its Gallatin facility near Nashville5 and is excavating the ash at its Allen facility in 
Memphis.6 

In neighboring Georgia, Georgia Power Company is a sister company of Alabama Power 
owned by the same parent company, Southern Company.  Georgia Power is excavating half of 
the coal ash it has stored in unlined lagoons,7 and has recently indicated in its 2022 Integrated 
Resource Plan that it intends to excavate another 16 million tons from its unlined impoundment 
at Plant Wansley.8  With that addition, Georgia Power has excavated and will excavate over 65 
million tons of coal ash from unlined sites to safe, dry, lined storage. 

 In fact, at a number of sites in the Southeast, the job has largely been completed.  All the 
coal ash has been excavated from SCE&G’s Wateree coal ash lagoon in South Carolina,9 from 
Santee Cooper’s Grainger coal ash lagoons in South Carolina,10 and from Duke Energy’s coal 
ash lagoons at its Riverbend, Sutton, Dan River, and Asheville plants in North Carolina.11 

 
1 David Wren, South Carolina utilities lead the region in efforts to clean up coal ash pollution, Charleston Post & 
Courier (July 15, 2017), https://www.postandcourier.com/business/south-carolina-utilities-lead-the-region-in-
efforts-to-clean-up-coal-ash-pollution/article_bcfb1eec-670a-11e7-a2ea-e778e26af132.html.  
2 Lynn Bonner, Duke Energy to dig up coal ash at 6 North Carolina sites, Raleigh News & Observer (Jan. 3, 2020), 
https://www.newsobserver.com/news/politics-government/article238898708.html. 
3 Adrian Teran-Tapia, Governor signs coal ash cleanup bill, Va. Mercury (Mar. 22, 2019), 
https://www.virginiamercury.com/blog-va/governor-signs-coal-ash-cleanup-bill/. 
4 See Va. Code § 10.1-1402.04. 
5 Jamie Satterfield, TVA agrees to remove 12 million tons of coal ash from Gallatin plant, clean contamination, 
Knoxville News (June 13, 2019), https://www.knoxnews.com/story/news/crime/2019/06/13/tva-agrees-dig-up-12-
million-tons-coal-ash-gallatin-plant/1443294001/.  
6 Dave Flessner, TVA to begin coal ash removal at abandoned Allen Fossil plant in Memphis, Chattanooga Times 
Free Press (June 24, 2021), https://www.timesfreepress.com/news/business/story/2021/jun/24/tva-begin-coal-ash-
removal-abandoned-allen-fossil-plant-memphis/549267/. 
7 Molly Samuel, EPA’s coal ash oversight actions could send Ga. Power ‘back to the drawing board’, WABE (Jan. 
12, 2022), https://www.wabe.org/epas-coal-ash-oversight-actions-could-send-ga-power-back-to-the-drawing-board/. 
8 Jill Nolin, Georgia Power plans to finish shift from coal-fired plants by 2035, Ga. Pub. Broadcasting (Feb. 1, 
2022), https://www.gpb.org/news/2022/02/01/georgia-power-plans-finish-shift-coal-fired-plants-by-2035; Ga. 
Power Co., 2022 Integrated Resource Plan, Technical Appendix Volume 2, Environmental Compliance Strategy 
Update for 2022 at 8, Ga. Pub. Serv. Comm’n Docket No. 44160 (Jan. 2022). 
9 Jeffrey Collins, Utility finishes removing toxic coal ash from SC power plant, ABC News (Dec. 25, 2019), 
https://abcnews.go.com/US/wireStory/utility-finishes-removing-toxic-coal-ash-sc-power-67922817. 
10 Last truck load of coal ash hauled out from Grainger plant in Conway, WBTW (May 6, 2019), 
https://www.wbtw.com/news/state-regional-news/last-truck-load-of-coal-ash-hauled-out-from-grainger-plant-in-
conway/.  
11 Duke Energy, Coal Ash Metrics (last updated Jan. 31, 2021), https://desitecoreprod-
cd.azureedge.net/_/media/pdfs/our-company/ash-management/duke-energy-ash-
metrics.pdf?la=en&rev=c018600cee2a4155b7f8ae1914c25052; Duke Energy - Asheville: 6 - Month Progress 
Report (June 1, 2022), State of North Carolina ex rel. N.C. DEQ v. Duke Energy Progress, LLC, No. 13-CVS-4061. 
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 When utilities remove coal ash from dangerous, unlined, leaking, waterfront pits, it can 
be moved to safe, dry, lined storage and it can also be recycled into cement and concrete.  In 
Georgia, Georgia Power recently announced a major coal ash recycling project at Plant Bowen, 
where it will excavate coal ash to be recycled into concrete.12  Throughout the Carolinas, coal 
ash from unlined impoundments has been and is being moved to cement manufacturing 
facilities.13  In addition, in states beyond Georgia and the Carolinas, utilities have also joined 
with other partners to reprocess coal ash from old unlined lagoons so that it can be used as a 
substitute for Portland cement in concrete manufacturing.14  These efforts create local jobs and 
promote local economic development, reduce the pollution from the manufacture of concrete, 
and help the local cement, concrete, and construction industries.  These efforts also reduce the 
dependence of local economies on coal ash imported from abroad, from countries like Turkey 
and China.   

 The result is that every unlined coal ash impoundment of the major utilities in the coastal 
regions of the Southern states of Virginia, North Carolina, South Carolina, and Georgia is being 
excavated, but in contrast Alabama Power intends to leave millions of tons of coal ash in its 
unlined impoundment in the floodplain of the Mobile River at Plant Barry.  This unlined coal ash 
impoundment is being left to face the forces of increasing floods, storms, hurricanes, and water 
level rise in the coastal region.  In addition, the area is extremely rainy with Mobile receiving 
more than 65 inches of rain per year on average, making it the rainiest major city in the US.15 

 Throughout the Southeast, excavation of coal ash from unlined, leaking waterfront 
impoundments is the industry standard for cleaning up and closing old unlined coal ash 
impoundments.  Yet, Alabama Power plans to permanently store the Plant Barry coal ash in the 
unlined, leaking impoundment on the Mobile River and in the Mobile-Tensaw Delta. 

Alabama Power’s Open Dump at Plant Barry 

 Alabama Power’s closure plan for its unlined coal ash impoundment at Plant Barry 
violates the CCR Rule and therefore is open dumping in violation of the requirements of 
the Rule and the Act.  40 C.F.R. § 257.1(a)(2) (“Practices failing to satisfy any of the criteria in 
. . . §§ 257.50 through 257.107 constitute open dumping, which is prohibited under section 4005 
of the Act.”).  Alabama Power cannot be allowed to violate the CCR Rule and leave an illegal 
open dump at its Plant Barry coal ash disposal site in perpetuity. 

 
12 Georgia Power to recycle coal ash to use in concrete for construction in Georgia, WFXL (June 29, 2022), 
https://wfxl.com/news/state-news/georgia-power-to-recycle-coal-ash-to-use-in-concrete-for-construction-in-georgia. 
13 E.g., Press Release, Santee Cooper, Santee Cooper Records Most Successful Year to Date for Recycling and 
Beneficial Use (Feb. 4, 2020), https://www.santeecooper.com/news/2020/020420-Santee-Cooper-Records-Most-
Successful-Year-to-Date-for-Recycling-and-Beneficial-Use.aspx. 
14 E.g., STAR® Plants, The SEFA Group, https://www.sefagroup.com/services/star-technology/star-plants/ (last 
visited July 13, 2022). 
15 Rainiest Cities in the US 2022, World Population Review, https://worldpopulationreview.com/us-city-
rankings/rainiest-cities-in-the-us (last visited July 13, 2022). 
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Polluting Coal Ash in Groundwater and an Unlined Impoundment at Plant Barry 

The Plant Barry coal ash impoundment currently contains coal ash in contact with water, 
including groundwater, and will contain coal ash in contact with water, including groundwater, if 
Alabama Power’s proposed cap is placed on the coal ash impoundment.  Across the site, millions 
of tons of coal ash will be left feet deep in water,16 and even more ash will be in contact with 
water when there are floods and when water levels in the Mobile River and the Mobile-Tensaw 
Delta rise, since groundwater levels rise with the river’s water level.17 

Alabama Power stores over 21 million tons of coal ash in the unlined impoundment at 
Plant Barry, which sits in groundwater.18  The unlined Plant Barry Ash Pond was built to receive 
wet-sluiced CCR from Plant Barry in 1965, with the construction of earthen dikes within a 
meander loop of the Mobile River.19  The unlined impoundment is almost completely surrounded 
by the Mobile River and a cooling canal from the facility.20  The impoundment sits within the 
100-year floodplain of the Mobile River in the Mobile-Tensaw Delta,21 and it was built in 
wetlands and on top of a tributary of the Mobile River, Sisters Creek.  

Alabama Power is required to close this old, leaking coal ash impoundment.  Alabama 
Power wants to leave the ash where it is and cap it in place, and on July 1, 2021, Alabama Power 
obtained a state permit from the Alabama Department of Environmental Management (ADEM) 
to allow the impoundment to be capped in place under state solid waste rules.22  But this plan 
violates separate and governing federal standards set out in the CCR Rule and RCRA. 

Under its closure plan now set out in the state permit, Alabama Power plans to leave over 
21 million tons of coal ash capped-in-place in the old impoundment within the floodplain of the 
Mobile River, on top of wetlands and Sisters Creek.  The Company will attempt to remove the 

 
16 See Ala. Power Co., Revised Closure Permit Application for the Plant Barry Ash Pond, Appendix 9, Amended 
Closure Plan for Ash Pond at Draft 100 Percent Design Drawings, Drawing 008 of 097 (PDF p. 1035) (Apr. 30, 
2020) [hereinafter Permit Application]); id., Appendix C to Appendix 8, Plant Barry Ash Pond Groundwater 
Monitoring Plan at Figures 5a-5c (PDF pp. 314-16), Figure 6 (PDF p. 317); S. Co. Servs., 2021 Annual 
Groundwater Monitoring and Corrective Action Report, Alabama Power Company Plant Barry Ash Pond at Table 3 
(PDF p. 61), Figures 4A-4C (PDF pp. 81-83), Figures 6A-6B (PDF pp. 86-87), Appendix B (PDF pp. 121-23) (Jan. 
31, 2022), https://www.alabamapower.com/content/dam/alabama-power/pdfs-docs/company/how-we-
operate/ccr/plant-barry/ash-pond/groundwater-monitoring-and-corrective-
action/2021%20Annual%20Groundwater%20Monitoring%20and%20Corrective%20Action%20Report%20-
%20Barry%20Ash%20Pond.pdf.   
17 E.g., Anchor QEA, Groundwater Remedy Selection Report, Plant Barry at 2 (Oct. 2021) [hereinafter Groundwater 
Remedy Selection Report]. 
18 E.g., id., Appendix C at Figure 9A (Arsenic Concentrations Along Geologic Cross Section A-A’ Plant Barry Ash 
Pond). 
19 Permit Application, Appendix 4, History of Construction for Existing CCR Surface Impoundment Plant Barry 
Ash Pond at vi (PDF p. 55).  
20 Id. at Plant Barry Ash Pond Location Map (PDF p. 60). 
21 Id., Appendix 3, CCR Surface Impoundment Emergency Action Plan Plant Barry Ash Pond at Plant Barry Ash 
Pond Dam Inundation Analysis 1 (PDF p. 38). 
22 ADEM, Initial Permit and Variance, Ala. Power Co. James M. Barry Electric Generating Plant, Permit No. 49-35 
(July 1, 2021). 
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surface water in the ash pond, consolidate the ash, construct new berms and a version of a barrier 
wall around the newly consolidated ash, install an internal toe drain, grade the ash, and install a 
cap.23  The impoundment will still be unlined and in the footprint of the old impoundment, and 
the Company seeks a variance from slope requirements due to the steepness of the coal ash slope 
within the impoundment.  The Company will monitor the site for 30 years, but it makes no 
commitment to continue maintenance of the site after the 30-year requirement.   

 This plan leaves large quantities of coal ash in contact with water, including groundwater, 
and in an impoundment in violation of the CCR Rule and RCRA.24  In fact, the plan even leaves 
coal ash stored below sea level.  As set out above, this unlined impoundment is built on top of a 
tributary of the Mobile River, Sisters Creek, and it also is in wetlands adjacent to the Mobile 
River.25  The capped impoundment will be almost surrounded by the Mobile River, in and on a 
floodplain.  Because the surrounding waters affect the elevation of the groundwater within the 
ash, the water level in the impoundment will rise when there are floods, storms, and with the rise 
in water level in the Mobile River and the floodplain. 

Documents and studies prepared by Alabama Power demonstrate that the coal ash at 
Plant Barry is saturated in water several feet deep and will be so after closure, and, during high 
water events and floods, even more of the ash is and will be in contact with water, including 
groundwater.26  Further, the groundwater is in hydraulic connection with the Mobile River and a 
regional surface aquifer.27  Fifteen to sixteen foot river levels in the Mobile River at Plant Barry 
are considered just under “moderate” flood stage,28 meaning that the water levels in the area of 
Plant Barry are subject to substantial rises with floods, storms, and hurricanes.  Nor is there a 
layer beneath the coal ash impoundment that will prevent the coal ash from being in contact with 
water.  The lack of such a layer is evidenced by the fact that Alabama Power’s groundwater 
testing shows coal ash contamination has flowed from the coal ash to the aquifer and 

 
23 Permit Application, Appendix 9, Amended Closure Plan for Ash Pond at 4-6 (PDF pp. 581-83). 
24 E.g., Groundwater Remedy Selection Report, Appendix C at Figure 9A (Arsenic Concentrations Along Geologic 
Cross Section A-A’ Plant Barry Ash Pond). 
25 ADEM, Response to Public Comments, Permit No. 49-35, Plant Barry at 1 (The Plant Barry coal ash 
impoundment must cease receiving waste because it is “located in wetlands.”). 
26 Permit Application, Appendix C to Appendix 8, Plant Barry Ash Pond Groundwater Monitoring Plan, at Figure 6 
(PDF p. 317), Figure 5b (PDF p. 315); S. Co. Servs., 2020 Annual Groundwater Monitoring and Corrective Action 
Report, Alabama Power Company Plant Barry Ash Pond at Table 3 (PDF p. 50) (Jan. 31, 2021), 
https://www.alabamapower.com/content/dam/alabama-power/pdfs-docs/company/how-we-operate/ccr/plant-
barry/ash-pond/groundwater-monitoring-and-corrective-
action/2020%20Annual%20Groundwater%20Monitoring%20and%20Corrective%20Action%20Report%20-
%20Barry%20Ash%20Pond.pdf; S. Co. Servs., 2021 Annual Groundwater Monitoring and Corrective Action 
Report, Alabama Power Company Plant Barry Ash Pond at Table 3 (PDF p. 61) (Jan. 31, 2022); Permit Application, 
Appendix 6, Topographical Maps, Grading Plans and Stacking Plans at Drawing 017 of 100, Final Closure Cross 
Sections I (PDF p. 177); id., Appendix 4, History of Construction for Existing CCR Surface Impoundment at PDF p. 
66 (Diversion Dike & South Main Dike Raise Geologic Cross Sections & Typ. Dike Raise Sections); id., Appendix 
9, Amended Closure Plan for Ash Pond at Draft 100 Percent Design Drawings, Drawing 008 of 097 (PDF p. 1035). 
27 See NUS Corporation, 1991, Screening Site Inspection, Phase II, Alabama Power Company – Barry Steam Plant, 
Bucks, Mobile County, Alabama, EPA ID#: ALD082148800 at ES-1.  
28 Flood Categories, Mobile River at Barry Steam Plant, Nat’l Weather Serv. Advanced Hydrologic Prediction 
Serv., https://water.weather.gov/ahps2/hydrograph.php?wfo=mob&gage=bcka1 (last visited July 14, 2022).   
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groundwater below the mixed clay formations under the coal ash impoundment.29  Alabama 
Power’s consultant describes the materials under the coal ash impoundment as “leaky” and has 
determined that a barrier wall to prevent the flow of groundwater will not be effective or feasible 
to control groundwater contamination, and in fact would increase contact between coal ash and 
groundwater.30 

The unlined impoundment both before and after capping impounds coal ash, water, 
sediment, and slurry within one or more depressions and dikes.  As set out above, the 
impoundment was constructed through the building of dikes, and dikes will remain around the 
capped impoundment.  When the impoundment is capped in place, another berm will be built to 
contain coal ash, slurry, water, and sediment.31  The impoundment contains natural and/or man-
made depressions that impound water, coal ash, slurry, and sediment.32 

It is undisputed that the unlined Plant Barry coal ash impoundment has been 
contaminating water for decades.  A 1991 site assessment for a possible Superfund listing at 
Plant Barry found that  

[a]rsenic was found in groundwater, surface and subsurface soil, and sediment 
samples in amounts up to 80 times background.  The presence of these inorganic 
constituents can be traced to coal, the fuel for the power plant, which contains 
many metallic elements like beryllium, mercury, and arsenic.  These metallic 
elements, which are not readily combustible, remain in higher concentrations in 
the fly ash waste.33 

This contamination continues today, as ADEM set out in its 2018 Administrative Order 
citing the Company for contaminating state waters.34  In 2018, Alabama Power reported 
exceedances of groundwater standards for arsenic and cobalt at Plant Barry.35  More recently, 
Alabama Power’s 2020 Groundwater Monitoring and Corrective Action Reports, required by 

 
29 S. Co. Servs., 2020 Annual Groundwater Monitoring and Corrective Action Report Alabama Power Plant Barry 
Ash Pond at iii, 5 (Jan. 31, 2021); e.g., Groundwater Remedy Selection Report, Appendix C at Figure 9A (Arsenic 
Concentrations Along Geologic Cross Section A-A’ Plant Barry Ash Pond). 
30 Groundwater Remedy Selection Report at 2, 10-11. 
31 ADEM, Response to Public Comments, Permit 49-35, Plant Barry at 2 (“A secondary soil containment berm will 
be constructed to provide containment of the final CCR footprint . . .” and “[t]he inside toe of the berm will have an 
internal drainage system to collect interstitial water during and after closure.”); Groundwater Remedy Selection 
Report at 13 (“A low-permeability soil containment berm is being constructed around the consolidated CCR to 
contain the CCR material and prevent the lateral migration of water . . . .”). 
32 Permit Application, Appendix 9, Amended Closure Plan for Ash Pond at Draft 100 Percent Design Drawings, 
Drawing 008 of 097 (PDF p. 1035). 
33 NUS Corporation, 1991, Screening Site Inspection, Phase II, Alabama Power Company – Barry Steam Plant, 
Bucks, Mobile County, Alabama, EPA ID#: ALD082148800 at ES-1. 
34 In the Matter of Alabama Power Company James M. Barry Electric Generating Plant, Order No. 18-094-GW at 
1-3, 8-10 (ADEM Aug. 15, 2018). 
35 Ala. Power Co., Notice of Groundwater Protection Standard Exceedance (Nov. 2018), 
https://www.alabamapower.com/content/dam/alabama-power/pdfs-docs/company/how-we-operate/ccr/plant-
barry/ash-pond/groundwater-monitoring-and-corrective-action/Notice of Groundwater Protection Standard 
Exceedance - Barry Ash Pond.pdf.  
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federal CCR regulations, show statistically significant increases (SSIs) for many of the 20 
monitoring wells at the unlined impoundment for the following contaminants: arsenic (at 12 
wells), boron (five wells), calcium (13), chloride (12), cobalt (one), fluoride (one), pH (two), 
sulfate (nine), and TDS (12).36   

  Under Alabama Power’s current Closure Plans and the state permit issued by ADEM, 
contamination will continue indefinitely into the future.  

The Coal Combustion Residuals Rule 

 Effective October 19, 2015, the United States Environmental Protection Agency (EPA) 
published a final rule to regulate the disposal and storage of CCR as a solid waste under subtitle 
D of the Act.  U.S. EPA, Hazardous and Solid Waste Management System; Disposal of Coal 
Combustion Residuals from Electric Utilities; Final Rule, 80 Fed. Reg. 21,302, 21,312 (Apr. 17, 
2015); as amended by Technical Amendments to the Hazardous and Solid Waste Management 
System, Disposal of Coal Combustion Residuals from Electric Utilities—Correction of the 
Effective Date, 80 Fed. Reg. 37,988 (July 2, 2015); 40 C.F.R. § 257.50 et seq. 

Under the Act, any violation of the requirements of the Rule constitutes illegal open 
dumping: “Practices failing to satisfy any of the criteria in . . . §§ 257.50 through 257.107 
constitute open dumping, which is prohibited under section 4005 of the Act.”  40 C.F.R. § 
257.1(a)(2) (emphasis added).  40 C.F.R. § 257.2 (“Open dump means a facility for the disposal 
of solid waste which does not comply with this part.”). 

 Under the Rule, by no later than October 17, 2016, Alabama Power was required to 
“prepare an initial written closure plan consistent with the requirements specified in paragraph 
(b)(1) of [40 C.F.R. § 257.102]” for coal ash impoundments like the one at Plant Barry.  40 
C.F.R. § 257.102(b)(2).  The Rule contemplates two options for closure, either removal of the 
ash, also described as clean closure, or, under certain prescribed conditions, leaving the ash in 
place, sometimes called “cap in place.”  Alabama Power has proposed to cap the Plant Barry coal 
ash impoundment in place, and it has obtained a state solid waste CCR permit from ADEM 
(issued July 1, 2021) for such a plan. 

 Coal ash impoundments can be capped in place only if they satisfy several clearly defined 
criteria designed to keep the coal ash out of contact with groundwater and other water flows.  
The Rule requires that a closure plan in which ash will be left in an unlined impoundment must 
describe “how the final cover system will achieve the performance standards specified in 
paragraph (d) of this section.”  Id. § 257.102(b)(1)(iii).   

 
36 S. Co. Servs., 2020 Annual Groundwater Monitoring and Corrective Action Report, Alabama Power Company 
Plant Barry Ash Pond at iii, 5 (Jan. 31, 2021). 
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In particular, the closure plan must demonstrate that if the ash is left in place, it will 
achieve each and all of the following performance standard requirements: 

 “Free liquids must be eliminated by removing liquid wastes or solidifying the 
remaining wastes and waste residues.”  Id. § 257.102(d)(2)(i). 

 The plan must “[p]reclude the probability of future impoundment of water, sediment, 
or slurry.” Id. § 257.102(d)(1)(ii); and 

 The plan must “[c]ontrol, minimize or eliminate, to the maximum extent feasible, 
post-closure infiltration of liquids into the waste and releases of CCR, leachate, or 
contaminated run-off to the ground or surface waters.” Id. § 257.102(d)(1)(i). 

Under each of these three requirements, a coal ash impoundment cannot be capped in 
place with coal ash in contact with groundwater, much less with large quantities of coal ash 
sitting feet deep in groundwater.  In enforcing the CCR Rule, EPA has underscored that under 
the CCR Rule, “surface impoundments or landfills cannot be closed with coal ash in contact with 
groundwater. Limiting the contact between coal ash and groundwater after closure is critical to 
minimizing releases of contaminants into the environment and will help ensure communities near 
these facilities have access to safe water for drinking and recreation.”37 Yet, Alabama Power’s 
plan is to cap the unlined Plant Barry coal ash impoundment in place, even though coal ash is in 
contact with groundwater and will remain in contact with groundwater – in direct violation of all 
three key provisions of the CCR Rule. 

Again, each of these standards is a separate and independent requirement that must be 
satisfied before a coal ash impoundment can be capped in place.  A failure to satisfy any one of 
them requires that coal ash be excavated from the impoundment and not capped in place.  
Alabama Power’s plan for capping the Plant Barry impoundment in place violates all three of 
these essential prerequisites to capping in place. 

First, the Rule provides: 

“The owner or operator of a CCR surface impoundment or any lateral 
expansion of a CCR surface impoundment must meet the requirements of 
paragraphs (d)(2)(i) and (ii) of this section prior to installing the final cover 
system required under paragraph (d)(3) of this section. 

(i) Free liquids must be eliminated by removing liquid wastes or solidifying 
the remaining wastes and waste residues.” 

40 C.F.R. § 257.102(d)(2). 

 
37 Press Release, U.S. EPA, EPA Takes Key Steps to Protect Groundwater from Coal Ash Contamination (Jan. 11, 
2022), https://www.epa.gov/newsreleases/epa-takes-key-steps-protect-groundwater-coal-ash-contamination.  
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 The CCR Rule defines “free liquids” to be “liquids that readily separate from the solid 
portion of a waste under ambient temperature and pressure.”  40 C.F.R. § 257.53. 

“Free liquids” are not limited to the so-called “free water” that exists above the surface of 
the coal ash in the impoundment but include all the water throughout the saturated ash.  Simply 
“decanting or dewatering” that so-called “free water” does not eliminate the “free liquids” – water, 
including groundwater – that saturates the ash below the top surface of the coal ash.  Water – which 
readily separates from coal ash under ambient temperature and pressure – is a free liquid that 
saturates the ash below the top surface of the coal ash in the impoundment. 

 This provision on its face prevents a coal ash impoundment from being capped and closed 
in place if coal ash is in groundwater or mixed with water of any kind.38  Liquid wastes have not 
been removed from the impoundment if groundwater or any other category of water is in the 
impoundment, or if the coal ash disposed of in the impoundment is in contact with water.  
Groundwater and any other category of water are “free liquids” because water readily separates 
from coal ash under ambient temperature and pressure. 

 The Rule also makes clear that a coal ash impoundment cannot be capped in place based 
on the hope, the prediction, or the modelling that at some point in the future the groundwater table 
may recede.  This requirement must be met “prior to installing the final cover system.” 

 In short, under this provision alone, a coal ash impoundment cannot be capped in place 
when ash is in contact with groundwater, or any other category of water.  That is what the CCR 
Rule clearly provides. 

Alabama Power’s closure plan for the Plant Barry coal ash impoundment fails this 
standard.  Groundwater will continue to flow into, saturate, and flow out of the coal ash within 
the proposed cap-in-place storage area.  Alabama Power concedes that it will not remove the free 
liquids from the coal ash when it closes the Plant Barry impoundment and that its closure plan 
will not stop the flow of water out of the coal ash impoundment.39 Alabama Power may be 
contending that free liquids will be eliminated with the dewatering of the Ash Pond over the next 
11 years.40  That prediction is irrelevant, because free liquids must be eliminated “prior to 
installing the final cover system.”  It is also not accurate, because free liquids will continue to 
migrate through the coal ash waste in the Plant Barry unlined capped impoundment, sitting 
within the floodplain of the Mobile River.  Moreover, in places the coal ash is located below sea 

 
38 The Rule does allow for capping in place if the remaining wastes and waste residues are solidified.  To date, no 
utility in our region has chosen that option to address the large quantities of coal ash sitting in groundwater in 
impoundments in our region, and Alabama Power has not suggested that solution at Plant Barry.   
39 In the closure plan, Alabama Power states that it will remove “some interstitial water” from the coal ash, and 
closure will only “reduce the amount of water available to flow from the Ash Pond during and after closure.”  Permit 
Application, Appendix 9, Amended Closure Plan for Ash Pond at 19 (PDF p. 596).  Alabama Power further states 
that the closure plan will be implemented by only “reducing the amount of interstitial water” in coal ash. Id. at 6 
(PDF p. 583). 
40 Id. at 23 (PDF p. 600). 
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level.41  And this prediction is not consistent with the Rule because even under this optimistic 
prediction, coal ash would continue to pollute the waters of the Mobile-Tensaw Delta for more 
than a decade, and coal ash will remain in a vulnerable location near the Mobile River. 

 As set out above, the coal ash in the Plant Barry unlined impoundment is in contact with 
groundwater and will be in contact with groundwater when the final cover system is installed, and 
therefore Alabama Power has not eliminated and will not eliminate free liquids before the final 
cover system is installed.   

 A second provision by itself also forbids capping a coal ash impoundment in place when 
the coal ash is in contact with water.  The Rule provides: 

“The owner or operator of a CCR unit must ensure that, at a minimum, the CCR 
unit is closed in a manner that will: 

(ii) Preclude the probability of future impoundment of water, sediment, or 
slurry.” 

40 C.F.R. § 257.102(d)(1). 

 The CCR Rule defines an impoundment to be “a natural topographic depression, man-
made excavation, or diked area, which is designed to hold an accumulation of CCR and liquids, 
and the unit treats, stores, or disposes of CCR.” 

The Plant Barry coal ash impoundment both before and after the proposed capping in 
place does and will impound water, sediment, or slurry.  Under Alabama Power’s closure plan 
and its permit, the unlined impoundment will continue to impound water contaminated with CCR 
because the existing impoundment will be left in place and new berms will be built within the 
current footprint of the unlined impoundment.  These internal berms will attempt to hold back a 
massive mountain of 21 million tons of coal ash, and ash will be mixed with water, including 
groundwater, within the impoundment.  There are also existing dikes around the impoundment, 
and this new dike will be built. 

 
Also, there are natural and/or man-made depressions within the impoundment that 

contain water, slurry, and/or sediment. 
 
The Plant Barry impoundment now contains water and wet ash.  Following closure in 

place under Alabama Power’s plan, the reconfigured impoundment would continue to impound 
water and/or slurry and/or sediment.  Consequently, for this independent reason, under the CCR 
Rule the Plant Barry site cannot be capped in place pursuant to Alabama Power’s closure plan. 

 
41 E.g., Groundwater Remedy Selection Report, Appendix C at Figure 9A (Arsenic Concentrations Along Geologic 
Cross Section A-A’ Plant Barry Ash Pond). 
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 The Rule contains a third provision that also independently bars the capping in place of an 
unlined coal ash impoundment when ash is in contact with groundwater or any other water: 

“The owner or operator of a CCR unit must ensure that, at a minimum, the CCR 
unit is closed in a manner that will: 

(i) Control, minimize or eliminate, to the maximum extent feasible, post-
closure infiltration of liquids into the waste and releases of CCR, leachate, 
or contaminated run-off to the ground or surface waters or to the 
atmosphere.” 

40 C.F.R. §257.102(d)(1). 

 If groundwater or any other water is in a coal ash impoundment and/or if coal ash is in 
contact with water, capping the impoundment in place will not control, minimize, or eliminate, to 
the maximum extent feasible, post-closure infiltration of liquids into the waste or releases of 
CCR pollution to ground or surface waters. And likewise, even if all or some water is 
temporarily pumped down within the ash, closure in place will violate this standard where the 
natural hydrology will cause groundwater to continue flowing into the ash basin and infiltrating 
into the waste following closure.42 In addition, the coal ash will be rewetted when the Mobile 
River rises due to the groundwater’s hydrologic connection to the Mobile River underneath the 
ash impoundment.  Excavation of the ash at Plant Barry will control infiltration of liquids into 
the wastes and discharges of contaminants to the maximum extent feasible. Excavation of coal 
ash impoundments is certainly “feasible,” because it is being done throughout South Carolina, 
North Carolina, Virginia, and at numerous sites in Georgia and Tennessee.  In fact, it has been 
completed at some sites in the Southeast, even ahead of schedule.    

The simple and clear language of this provision forbids cap in place when a coal ash 
impoundment contains ash in contact with groundwater.  Thus, if an owner proposes to close a 
coal ash impoundment by leaving the ash in place with a cover on top, the closure plan must 
demonstrate that groundwater will not continue to be in contact with or flow through the coal 
ash, in order to satisfy the requirement to “[c]ontrol, minimize or eliminate, to the maximum 
extent feasible, post-closure infiltration of liquids into the waste and releases of CCR, leachate, 
or contaminated run-off to the ground or surface waters.” 

Furthermore, to the extent that Alabama Power relies upon the mixed clay layer 
underneath parts of the area, that layer does not prevent the infiltration of water into the ash or 
release of CCR, leachate, or contaminated runoff from the ash into the ground or surface waters.  
As set out above, for decades, coal ash contaminants have moved from the coal ash with water 
through the underlying layer into the water below, the materials below the coal ash leak, and a 

 
42 See Permit Application, Appendix C to Appendix 8, Plant Barry Ash Pond Groundwater Monitoring Plan at 
Figure 6 (PDF p. 317). 
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barrier wall is neither feasible nor would it be effective to prevent continued groundwater 
contamination from coal ash at the site.   

As set out above, Alabama Power’s closure plan for Plant Barry violates this provision 
also, because the coal ash will remain in contact with water, including groundwater, and 
excavation would eliminate this post-closure infiltration of liquids into the waste and the release 
of CCR, leachate, or contaminated run-off to the ground or surface waters. 

Alabama Power’s Violation of the CCR Rule and RCRA 

Alabama Power is violating 40 C.F.R. §§ 257.102(b) and (d) and RCRA.  Alabama 
Power has prepared and published a CCR Rule closure plan that fails to meet the minimum 
requirements for closure plans and violates the federal CCR Rule by leaving coal ash at Plant 
Barry in and in contact with water and by not eliminating free liquids; by impounding slurry, 
sediment, and/or water; and by failing to control, minimize or eliminate, to the maximum extent 
feasible, post-closure infiltration of liquids into the waste and releases of CCR, leachate, or 
contaminated run-off to the ground or surface waters.  As shown above, Alabama Power’s cap in 
place closure plan for Plant Barry violates three independent standards of the federal CCR Rule 
and therefore violates RCRA also.   

Although Alabama Power has obtained a state permit from the Alabama Department of 
Environmental Management to implement its closure plan, that state program has not been 
approved as a CCR Rule permitting program by the Environmental Protection Agency, and the 
utility must comply with federal rules as promulgated under 40 C.F.R. §§ 257.102(b) and (d) and 
RCRA.  Under 42 U.S.C. § 6972(a) and 28 U.S.C. § 1331, the U.S. District Court for the 
Southern District of Alabama has jurisdiction over a citizen suit to enforce the standards of the 
CCR Rule at Plant Barry.    

Alabama Power’s violation occurred before and on July 1, 2021, and is ongoing. 

PERSONS RESPONSIBLE FOR VIOLATIONS 

Plant Barry is owned and operated by Alabama Power.  Alabama Power is a corporation 
with its principal place of business in Alabama.  Alabama Power is responsible for all violations 
at Plant Barry. 
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PERSONS GIVING NOTICE 

Baykeeper is a § 501(c)(3) non-profit public interest organization with members in 
Alabama and the Mobile area and operating in the watersheds of the Mobile River and the 
Mobile-Tensaw Delta.  

Baykeeper and its members have been harmed by Alabama Power’s violations of RCRA 
and the CCR Rule.  They recreate, fish, and own property in these watersheds, including in the 
vicinity of and downstream from Plant Barry.  They fear contamination of drinking water, 
wildlife, and river water, by ground and surface water contamination and by discharges and 
pollution from coal ash in groundwater, wetlands, and a creek in Alabama Power’s Plant Barry 
coal ash impoundment.  Alabama Power’s storage of coal ash in groundwater, wetlands, and a 
creek, and its contamination, discharges, and pollution from coal ash in groundwater, wetlands, 
and a creek are reducing the use and enjoyment by Baykeeper and its members of the Mobile 
River, the Mobile-Tensaw Delta, and their watersheds. 

The names, addresses, and phone numbers of the persons giving notice are: 
 
William Strickland, Executive Director 
Cade Kistler, Baykeeper 
Mobile Baykeeper Inc. 
450-C Government Street 
Mobile, Alabama 36602 
Phone 251-433-4229 
Fax 251-432-8197 
wstrickland@mobilebaykeeper.org 
ckistler@mobilebaykeeper.org 
 
 Baykeeper believes that a negotiated settlement of these violations, codified through a 

court-approved consent decree, would be preferable to protracted litigation.  However, if we are 
unable to reach an enforceable settlement agreement, Baykeeper is prepared to file suit in the 
United States District Court for the Southern District of Alabama, or other appropriate court, 
pursuant to 42 U.S.C. § 6972(a)(1)(A), after sixty days from receipt of this letter.  This lawsuit 
will seek declaratory and/or injunctive relief, fees and costs of litigation, and such other relief as 
the Court deems appropriate. 

 
If you have any questions concerning this letter or the described violations, or if you 

believe this notice is incorrect in any respect, please contact the undersigned counsel, the 
Southern Environmental Law Center, at (205) 745-3060 (phone), 205-745-3064 (fax).  During 
the notice period, we are available to discuss this matter with you, but suggest if you desire to 
institute negotiations in lieu of a civil action that you do so immediately as we do not intend to 
delay prosecution of this suit once the notice period has expired.  Please be advised that the 
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failure to remedy any of the violations set forth in this letter can result in a court order enjoining 
further violations, and upon the successful prosecution of this suit, Baykeeper intends to seek 
compensation for attorneys’ fees and the costs of litigation under the citizen suit provisions of 42 
U.S.C. § 6972(e).   

 
 Thank you for your prompt attention to this matter. 

Sincerely, 

 
Barry Brock 
Keith Johnston  
Christina Andreen Tidwell 
Southern Environmental Law Center 
2829 Second Avenue S., Ste. 282 
Birmingham, AL 35233 
tel: (205) 745-3060  
fax: (205) 745-3064 
bbrock@selcal.org 
kjohnston@selcal.org  
ctidwell@selcal.org  

 

 
Richard W. Moore 
Counsel for Mobile Baykeeper 
 

 
 
cc:  
Via certified mail – return receipt requested: 
 
The Hon. Michael Regan, Administrator, U.S. EPA 
The Hon. Daniel Blackman, Regional Administrator, U.S. EPA, Region 4 
Mr. Lance LeFleur, Director, ADEM 
Mr. Stephen Cobb, Chief, Land Division, ADEM 
Ms. Teresa G. Black, registered agent for Alabama Power 
The Hon. Sean P. Costello, U.S. Attorney, Southern District of Alabama 
 
 

 
 
  


