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Letter from the Editors
The University of Toronto Pre-Law Society aims to actively engage students in study of the law
and to further their personal and professional ambitions pertaining to the law. This first edition of
the Intra Vires Journal of Law and Politics represents an important step in this regard. This
journal allows University of Toronto undergraduates to have their writing on legal issues and
also develop important experience by participating in the editorial process.
Our first issue of Intra Vires is divided into three sections: Canadian law and politics;
international law; and legal history. All submissions were submitted to a blind review process by
multiple reviewers. Accepted submissions were put through multiple rounds of edits.
We begin the Canadian Law and politics section with Trombley’s forward-thinking piece on
search and seizure rights in the Digital Age, which is highly relevant to current debate on privacy
rights in relation to governmental digital surveillance. Boutilier’s essay on current legal and
policy issues relating to the duty to consult addresses the intersection of indigenous rights and
major Canadian energy projects such as Enbridge’s Northern Gateway Pipeline and Petronas
Northwest LNG. Wiseman’s essay revisiting R. v. Malmo-Levine, (2003) raises important
questions pertinent to current debate over marijuana legalization in Canada. Wilkinson addresses
the pressing issue of climate change. His comparative consideration of climate change policies in
California, British Columbia and Quebec should prove helpful to understanding both sub-state
and state-level regulatory responses to this global challenge.
Our international law section features Dessanti’s essay considering indigenous peoples’ right to
self-determination in international law, of great relevance to Canada’s move to implement the
United Nations Declaration on the Rights of Indigenous Peoples and indigenous peoples’ efforts
to assert this right around the globe.
Finally, our legal history section features Shadrina’s essay which addresses the rise of ex officio
prosecution in the 13th and 14th century and professionalization of judicial processes which
substantially altered the administration of justice with repercussions to the present.
We hope this first issue of Intra Vires will challenge you with novel legal questions and
perspectives.
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Section 1: Canadian Law and Policy

Adapting Search and Seizure Jurisprudence to the Digital Age:
Section 8 of the Canadian Charter of Rights and Freedoms
By: Jacob Trombley

All Canadian citizens have the right to be secure against unreasonable search and seizure
pursuant to Section 8 of the Canadian Charter of Rights and Freedoms. Subsequent to the
ratification of the Constitution Act of 1982 and, thereby, the enactment of the Canadian Charter
of Rights and Freedoms, the scope of individual privacy rights protection has been significantly
broadened under constitutionally-entrenched judicial review. The constitutional right to privacy
is primarily sourced from Section 8 of the Charter, that which protects individuals from state
encroachment through unreasonable searches and seizures. Remedied through Section 24(2)’s
enforcement clause in criminal proceedings, if the court concludes that evidence was obtained in
a manner that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence
shall be excluded if it is established that, having regard to all the circumstances, the admission of
it in the proceedings would bring the administration of justice into disrepute.

Technological innovation through surveillance and communication technologies has
complicated the interpretive scope of Section 8’s reasonable expectation of privacy in Canada, as
the judiciary attempts to strike a balance between the state’s legitimate interest in law
enforcement and respect for individual privacy rights. Whilst the Supreme Court has sufficiently
balanced the right to be secure against unreasonable search and seizure in Section 8 to protect
privacy against emerging surveillance technologies, the significant risk to the invasion of privacy
through electronic device searches incident to arrest warrants amendment.
Emerging surveillance technologies accompanied by the wealth of information stored on
personal electronic devices has increased the scope of invasiveness and opportunities for state
actors to infringe upon the privacy of individuals. Section 8 jurisprudence faces contemporary
developmental challenges concerning the applicability of the established common law tests and
their appropriateness in balancing law enforcement initiatives whilst protecting individual
privacy in the advent of new mainstream technological mediums. Section 8 has been interpreted
as a right against “unreasonable” search and seizure, warranting an analysis of the jurisprudential
definition of what constitutes ‘‘reasonable’’ and the relevant factors in determining when a
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search or seizure becomes unconstitutional. Subsequently, an analysis of the jurisprudence of
search and seizure surrounding technologies will be considered, to show that whilst the Supreme
Court has expanded protections surrounding electronic surveillance, device searches incident to
arrest should require prior authorization.
Jurisprudential development surrounding the right to be secure against unreasonable
search and seizure stems from the Supreme Court of Canada’s interpretation of Section 8 case
law precedents. Constitutional protection of privacy has manifested itself in the legal rights
during criminal prosecution through exclusion of illegally obtained evidence and requirement of
prior judicial authorization. The framework adopted by the Supreme Court is a three-part
analysis to determine if a search violates an individual’s Section 8 rights and, thus, warrants
excluding impugned evidence.
Firstly, it must be established that there was a “search or seizure by government” that
triggers Section 8 rights. This includes “whether that search or seizure was carried out by
government or its agents, and an examination of the totality of the circumstances to determine
whether there was a search of relevance to the Section 8 inquiry” (Bailey, 2008). “State actors”
has been broadly interpreted by the Supreme Court in (R. v. M. (M.R.), [1998] 3 S.C.R. 393), to
encompass any agents and officials of government acting in their official capacity. Information
uncovered and disclosed to police by private parties acting in the regular scope of their duties,
including by internet service providers (R. v. Weir) or computer repair persons (R. v. Morelli),
has not been considered a search and seizure by the judiciary under Section 8 (Bailey, 2008). In
such cases, the Court’s assessment to determine if a Section 8 search occurred is based on
whether the search by the private party ‘‘would have taken place, in the form and in the manner
in which it did, but for the involvement of the police.”
In Hunter v. Southam Inc., [1984] 2 S.C.R. 145., Section 8 rights were found to be only
applicable if the search concerned a matter in which the individual held a reasonable expectation
of privacy. Pursuant to R. v. Edwards, [1996] 1 S.C.R. 128, the Court stated a reasonable
expectation of privacy is to be determined on the basis of the “totality of the circumstances”,
considering:
(i) presence at the time of the search; (ii) possession or control of the property or place
searched; (iii) ownership of the property or place; (iv) historical use of the property or
item; (v) the ability to regulate access; (vi) the existence of a subjective expectation of
privacy; and (vii) the objective reasonableness of the expectation.

Intra Vires 1.1 (Winter 2016)

7

Secondly, the court analyzes if the government conduct violated the reasonable
expectation of privacy in the circumstances. In Hunter v. Southam Inc., prior authorization
through a warrant by a judge will justify a search, having “established reasonable and probable
grounds, established under oath, to believe that an offence has been committed and that evidence
of this offence is to be found at the place of the search.” The exclusion of evidence is the
primary remedy available for unreasonable search and seizure, although the court has stressed
the need for prior authorization to ensure that unjustified state intrusion be prevented where
possible. If it is a warrantless search, which is prima facie unreasonable, the onus of justifying
the search is placed on the Crown to show that “(a) the law permitted the search without prior
authorization; (b) that law was reasonable; and (c) the state agents conducted themselves
reasonably”(Glen, 2000).
In determining the reasonableness of state actors’ behaviour, obtrusiveness of any
technological methods employed will also be factored into the analysis. Accordingly in (R. v.
Tessling, 2004), the use of Forward Looking Infra-Red (FLIR) thermal imaging by RCMP
aircraft of a suspect’s property helped discover marijuana cultivation through external thermal
imaging. This was deemed reasonable, as its use simply “yielded inferences drawn about heatgenerating activities.” Notably, the Supreme Court mentioned, “it cannot, at this stage of its
development, determine the nature of the source of heat within the building or ‘see’ through the
external surfaces of a building.” The analysis of its limited obtrusiveness is what deemed its use
reasonable and developed the Section 8 limit on police use of emerging technologies for
surveillance.
In R. v. Tessling, 2004, the Supreme Court developed further analytical tests for
determining the scope and severity of invasiveness for searches produced by emerging
surveillance technologies. The test included, subject matter of the alleged search; whether the s.
8 claimant had a direct interest in the subject matter; whether the s. 8 claimant subjectively
expected privacy, and, if so; whether that subjective expectation was reasonable having regard
for the ‘totality of the circumstances,’ including:
place and subject matter of the alleged search; whether the place and subject matter were
in public view; whether the subject matter had been abandoned; whether the subject
matter was subject to third party control; the reasonableness of any technology used in
the alleged search; and the nature of the information revealed by the technology (R. v.
Tessling, 2004).
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Lastly, consideration must be given to determine if the evidence be admitted or excluded
under section 24(2). The Supreme Court held in R. v. Collins, [1987] 1 S.C.R. 265 that, “(i) trial
fairness; (ii) the seriousness of the Charter violation; and (iii) the effect of excluding the
evidence on the results of the proceedings” should be considered when assessing if admission of
the infringing evidence would bring the administration of justice into disrepute.
Established common law interpretations of the reasonable expectation of privacy in
Canada have largely prioritized personal and territorial zones that protect bodily integrity during
strip searches and DNA tests or that protect private dwellings and cars. Informational privacy,
however, being a comparatively new concept, is placed lowest the hierarchy of sanctity (Bailey,
2008).
In R. v. Plant, [1993] 3 S.C.R. 281, informational privacy was described as the
“biographical core of personal information" concerning "information which tends to reveal
intimate details of the lifestyle and personal choices of the individual.” The jurisprudence
establishes that more intrusive searches by state agents typically activates Section 8’s reasonable
expectation of privacy, allowing emerging technologies to increasingly infringe on privacy
without being physically-invasive. The interpretation of intrusiveness has been largely discussed
in terms of physical presence, such as police presence within homes (R. v. Evans), medical
procedures extracting bodily samples (R. v. Dersch), or the confinement and force related to
bodily searches (R. v. Collins; R. v. Golden) (Bailey, 2008). More invasive techniques, such as
electronic video or audio surveillance through “warrantless and surreptitious video recording of
private communications” in homes or hotel rooms has been held to violate section 8 under R. v.
Duarte, (1990) and R. v. Wong, (1990), and require prior judicial authorization due to their
intrusiveness.
Whilst the applied test in R. v. Tessling, 2004 adequately balances the needs of law
enforcement and the privacy interests of individuals today, data compiling of unobtrusive
reasonable searches may constitute further analysis into the reasonableness of surveillance
technologies in efforts to secure privacy rights. Furthermore, as thermal imaging or analogous
technologies become more sophisticated and informative—while remaining unobtrusive—the
judiciary may need to reevaluate their invasiveness as infringing on the more venerated home
and territorial zones as the quality of information surpasses the analysis offered in R. v. Tessling,
2004.
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Personal electronic devices contain unparalleled detailed personal information and are
expected to carry a high expectation of privacy amongst individuals. Mobile phones contain
GPS data, private conversational records, photos and videos, and keep a fastidious record of all
of the aforementioned information. The portability of such sensitive information has meant the
jurisprudence surrounding Section 8’s interpretation must adapt to protect the potential
invasiveness and increased opportunities of state encroachment.
In R. v. TELUS Communications Co., 2013 SCC 16, the Supreme Court held that
“technical differences inherent in new technology” should not diminish the scope of protection
that is afforded for text messaging under Section 8 for private communications. Further,
technical differences inherent in “electronic and text‑based communications technologies,”
including ISP/service provider storage of information, does not diminish the need for prior
judicial authorization to seize or intercept any relevant records. The jurisprudence set in R. v.
TELUS Communications Co. exhibits the Supreme Court’s endeavour to broadly interpret
“private communications” in emerging technologies. This important extension of Section 8’s
jurisprudential protection for emerging private communication media mandates prior judicial
authorization before interception by police (Eberly, 2013).
Whilst the Supreme Court has established a robust jurisprudence for constitutional
protection of emerging surveillance technologies, wiretap provisions, and extended protection for
new media of private communication, the recent R. v. Fearon, 2014 SCC 77 decision regarding
searches incident to arrest seemingly abrogates the jurisprudence of expanding privacy rights
under Section 8.
In a narrow majority of 4:3, indicative of future jurisprudential correction, the majority
held that searching “cell phones and similar devices found on the suspect” is permissible under
the common law power to search incident to arrest if certain conditions are met. That is, the
arrest is lawful, the search is conducted promptly after arrest to serve a law enforcement purpose
of safety or preserving/discovering evidence, the search is tailored to its purpose, and detailed
notes regarding material examined are kept (R. v. Fearon, 2014). The majority claims the
imposed safeguards “strike a balance that gives due weight to the important law enforcement
objectives served by searches incidental to arrest and to the very significant privacy interests at
stake in cell phone searches” and satisfies Section 8 requirements (Penney, 2014).
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The majority’s tailoring of search incident to arrest inadequately protects the reasonable
expectations of privacy for personal digital devices, and it reflects a likely future amendment to
the jurisprudence. Citing the dissenting Justices, the “proposed modifications generate problems
of impracticality, police uncertainty, increased after-the-fact litigation.” Pressing state interests
in “safety, the preservation of evidence, and the discovery of evidence” can be satisfied through
established exigent circumstance protocols or tele-warrants, where “there is a reasonable basis to
suspect a search may prevent an imminent threat to safety or there are reasonable grounds to
believe that the imminent destruction of evidence can be prevented by a warrantless search”(R. v.
Fearon, 2014). The majority’s remedy of note taking and of police discretion in tailoring the
search is unrealistic and fails to constitute a reasonable search. The minority’s approach
minimizes privacy infringements and allows prior authorization, giving recognition to the
“weighty privacy interest” individuals retain around personal digital devices yet functionally
satisfies law enforcement initiatives.
The Supreme Court of Canada has established a functional approach to privacy rights in
Canada by granting all citizens the right to be secure against unreasonable search and seizure.
Emerging surveillance technologies have been adopted into the jurisprudence to analyze
intrusiveness, though reassessment of technologies may be needed as data compiling and
sophistication increase the accuracy of the topical information. Private communication
protection has been expanded through audio and video surveillance, as well as through the
protection of new media of private communication technologies under Section 8. R. v. Fearon,
2014’s holding permitting searches of personal electronic devices incident to arrest has divided
the Supreme Court, with privacy rights being better served by established exigent circumstance
protocols and adhering to judicial prior authorization.
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Uncertain by Definition: Current Legal and Policy Issues Pertaining to
Implementation of the Duty to Consult
By: Sasha Boutilier

The doctrine of the duty to consult has increasingly dominated contemporary case law on
Aboriginal rights under s.35 of the Constitution Act, 1982.1 The core of the duty to consult was
elaborated in a trilogy of Supreme Court of Canada (SCC) cases in 2004-2005: Haida Nation,
Taku River, and Mikisew Cree.2 Haida establishes that prior to taking actions which would affect
existing, or potentially extant, Aboriginal and treaty rights the Crown was obligated to consult,
and if necessary, accommodate their concerns.3 Thus, the duty to consult stems from the honour
of the Crown and the Crown’s fiduciary duty to Aboriginal peoples. However, there remains
significant variation and disagreement in how successfully the duty to consult has been
implemented. The successful implementation of the duty to consult is impeded by: i) often
inadequate environmental assessment (EA) processes; ii) differing conceptions of the duty; iii)
uncertainty regarding Métis; iv) uncertainty regarding when consent is required; and, v) lack of
clarity regarding which level of government the duty is located. After some methodological
notes, I use three cases to illustrate the above: the Northern Gateway pipeline project, Petronas
Northwest LNG, and the case Neskonlith Indian Band v Salmon Arm (City).4
I begin by suggesting a theoretical framework for assessing successful implementation of
the duty. I approach this by reference to case law on the duty to consult and suggest three main
criteria: the degree of protection afforded to Aboriginal and treaty rights; meaningful
reconciliation of Aboriginal and Crown interests; and accuracy in identification of rights and
rights-holding groups. I base the first criteria (protection of Aboriginal and treaty rights), off
Haida, in which McLachlin, C.J. ruled that a key goal of the duty to consult is preventing the
Crown from “cavalierly run[ing] roughshod over Aboriginal interests.”5 For the second criteria
(meaningful reconciliation of Aboriginal interests with those of the Crown) I likewise draw from

1

Dwight Newman, Revisiting the Duty to Consult Aboriginal Peoples, (2014): 9.
Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 SCC 73; Taku River Tlingit
First Nation v. British Columbia (Project Assessment Director), [2004] 3 S.C.R. 550, 2004 SCC 74; Mikisew Cree
First Nation v. Canada (Minister of Canadian Heritage), [2005] 3 S.C.R. 388, 2005 SCC 69; Patrick Monahan and
Byron Shaw, Constitutional Law, (2013): 508-510; Newman, 9.
3
Monahan and Shaw, 508.
4
2012 BCCA 379, [2012] 4 CNLR 218 (“Neskonlith”)
5
Haida at para. 27.
2
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Haida, in which the court held that “the controlling question in all situations is what is required
to maintain the honour of the Crown and to effect reconciliation between the Crown and the
Aboriginal peoples with respect to the interests at stake.”6 The third criteria is fairly self-evident.
If the correct rights and rights-holding groups are not identified, then consultation will not
achieve its goal of preventing cavalier infringement upon Aboriginal rights. Much case law
concerns this question. 7 The ongoing challenges suffered by the Lubicon Cree further illustrate
the importance of this factor.8
I also wish to note broadly that this paper will go beyond case law to examine the duty to
consult in practice. Professor Dwight Newman9 argues that it is especially important in
understanding the duty to consult to go beyond the “law in books” to examine the “law in
action”.10 The actions of governments, Aboriginal peoples, and industry stakeholders all shape
and influence the implementation of the duty to consult. The aims of the law and effects of the
law may be quite different, as is manifest particularly in relation to uncertainty surrounding when
consent is required and the duty to consult being non-delegable.
Northern Gateway
The first case I will examine is that of Enbridge’s Northern Gateway pipeline (“NGP”), a
proposed 1,177 kilometre pipeline which would transport crude oil from Northern Alberta to the
deep-water port of Kitimat B.C. 11 As an inter-provincial energy project, it is subject to review by
the Joint Review Panel (JRP) of the National Energy Board and the Canadian Environmental
Assessment Agency.12 The JRP consulted13 with Aboriginal peoples and approved the project in
2013, with one attached condition being that Enbridge consult all affected First Nations. The
6

Haida at para. 43-45.
This criteria is buttressed by the Crown’s fiduciary duty to Aboriginal peoples and the minimal impairment
requirement to justify infringement upon Aboriginal interests (see Tsilhqot’in at para 87).
7
Haida, Taku River, and Mikisew Cree themselves for example.
8
Darlene Abreu Ferreira, "Oil and Lubicons Don't Mix: A Land Claim in Northern Alberta in Historical
Perspective," Canadian Journal of Native Studies 12.1 (1992): 1-35.
As Ferreira details, the Lubicon Cree were not included under Treaty No. 8 and subsequently were wrongfully
disposed of much of their land without any sort of consultation. Industry in the natural resources sector has caused
extensive damage on the Lubicon’s environment with profound effects on the people.
9
Canada Research Chair in Indigenous Rights in Constitutional and International Law, at the University of
Saskatchewan.
10
Newman, 115-6.
11
Northern Gateway. “About the Project.” Last accessed: December 5, 2015. http://www.gatewayfacts.ca/AboutThe-Project/Project-Overview.aspx
A key goal of the NGP that merits note is expanding access to Pacific Rim markets.
12
Muldoon et al. An Introduction to Environmental Law and Policy in Canada, 102.
13
Though not necessarily adequately or successfully.
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NGP could affect the rights of numerous Aboriginal communities and has faced significant
criticism from environmental and Aboriginal groups since its outset.14. Enbridge has engaged
with Aboriginal communities on Northern Gateway and, to date, some twenty-eight Aboriginal
communities have signed on to the project as “equity partners.”15 However, nine other First
Nations are currently taking legal action against the pipeline; these cases were consolidated and
heard over six days in early October in Vancouver, B.C.16 The Northern Gateway pipeline raises
several important issues and legal questions regarding the duty to consult such as, what proper
consultation encompasses, the role of environmental assessment, the implications of new consent
requirements in Tsilhqot’in, and uncertainty concerning the duty to consult Métis peoples.
The NGP case is highly illustrative of differing understandings of the duty to consult and
dissatisfaction with the existing environmental assessment process. Speaking on behalf of the
nine First Nations claimants at the recent court hearing, lawyer Robert Janes argued that, “at its
heart, the duty to fair consultation is a conversation to reach mutual understanding and the
Crown simply failed to do that.”17 The claimants assert that their effected rights range at the
highest end of the spectrum suggested in Haida Nation18 because the pipeline would violate
lands to which they have fee simple title.19 Haisla Nation, a claimant at the terminal site, takes
further issue with the environmental assessment. Haisla asserts the EA relied near exclusively on
Northern Gateway’s assessment of impact on Aboriginal groups and natural resources,20 failed to
assess effects of the pipeline on current use of lands and waters,21 did not assess effects on
cultural heritage,22 considered NGPs effects to all affected aboriginal peoples “on balance” (read

14

Muldoon et al. An Introduction to Environmental Law and Policy in Canada, 102.
Lauren Krugel. “Enbridge to decide next year on Northern Gateway pipeline.” CBC News. December 03, 2015.
http://www.cbc.ca/news/canada/british-columbia/enbridge-tanker-ban-northern-gateway-1.3349901
16
National Energy Board. “Court Challenges to Nation Energy Board or Governor in Council Decisions.”
Government of Canada. https://www.neb-one.gc.ca/pplctnflng/crt/index-eng.html ; Claim available here:
Memorandum of Fact and Law of the Applicant Haisla Nation. Federal Court of Appeal, Court File No.: A-437-14.
http://wcel.org/sites/default/files/2015-07-16_Enbridge_JR/2015-0521%20Haisla%20Memo%20Fact%20and%20Law%20(final).pdf
17
Geordon Omand, “Judges reserve decision on Northern Gateway pipeline approval,” The Globe and Mail,
October 08, 2015. http://www.theglobeandmail.com/news/british-columbia/northern-gateway-naysayers-missedchance-to-oppose-pipeline-industry-group/article26729594/
18
Memorandum of Fact and Law of the Applicant Haisla Nation. Federal Court of Appeal, Court File No.: A-43714. At para. 60. (“Haisla Nation”) http://wcel.org/sites/default/files/2015-07-16_Enbridge_JR/2015-0521%20Haisla%20Memo%20Fact%20and%20Law%20(final).pdf
19
Haisla Nation at para. 65-66.
20
Haisla Nation at para. 25.
21
Ibid at para. 24.
22
Ibid at para. 19.
15
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on average) rather than the unique effects on each First Nations’ rights,23 and inaccurately
considered the potential effects of spillage.24 By contrast, the government argues that the EA
process was “thorough, fair and reasonable,” and fulfilled the duty to consult.25
This disagreement raises the legal issue of what consultation should encompass. Current
precedent obligates the Crown to provide “reasonable assistance” to First Nations to participate
in consultation.26 However, as established in Chartrand v. The District Manager,27 a First Nation
is not entitled to “a particular form of consultation and it cannot complain if it failed to avail
itself of reasonable assistance offered by the [Provincial] Crown.”28 Similarly, in Adams Lake
Indian Band v. British Columbia,29 the British Columbia Supreme Court ruled that the need for
funding of a traditional use study requested by the First Nation was “not compelling”30 and
refusal to provide funding “does not fall outside of the range of reasonable decisions open to the
Crown.”31 This is of relevance to Northern Gateway due to the aforementioned issues regarding
the evidence used by the JRP32 and because several First Nations have rejected the consultation
process put forward by the JRP.33 Chief Terry Teegee of the Carrier Sekani Tribal Council
stated, “There was no consultation. We didn’t participate in the Joint Review Panel process
because it didn’t address the issues that we wanted, in terms of the cumulative impacts of the
project as well as our title and rights.”34 Professor Ken Coates35 suggests the simple message of
the manifest opposition to Northern Gateway is that, “First Nations have to essentially be in
control of the environmental review process.”36

23

Ibid at para 26.
Ibid at 38-53.
25
Omand.
26
Stephanie Kearns, “Funding the Duty to Consult: Mawi’omi, Investing in Aboriginal Canada,” Olthuis Kleer
Townshend LLP, 9 December 2013. http://www.oktlaw.com/wp-content/uploads/2014/02/skFundingDuty.pdf
27
Chartrand v. The District Manager, 2013 BCSC 1068 (“Chartrand”)
28
Chartrand at para. 165; Kearns.
29
Adams Lake Indian Band v. British Columbia, 2013 BCSC 877 (“Adams Lake”)
30
Adams Lake, at para. 85; Kearns.
31
Adams Lake, at para. 87; Kearns.
32
As previously mentioned, the JRP accepted NGP’s general evidence as opposed to Aboriginal traditional use
studies.
33
Laura Kane, “First Nations’ challenges of Northern Gateway pipeline to be heard in court,” The Globe and Mail,
30 September 2015.
34
Kane.
35
Canada Research Chair in Regional Innovation, at Johnson-Shoyama Graduate School of Public Policy,
University of Saskatchewan. Also Senior Policy Fellow in Aboriginal and Northern Canadian Issues at the
MacDonald-Laurier Institute.
36
Todd Coyne, “The hard lessons of Northern Gateway,” Alberta Oil, 25 May 2015.
24
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The NGP case also illustrates the substantial uncertainty surrounding the duty to consult and
Métis peoples. As Newman notes, it remains far from clear with whom consultation should occur
in cases involving Métis and the duty to consult.37 Northern Gateway states that the Province of
Alberta did not include any Métis groups in its communication to Northern Gateway regarding
which Aboriginal groups should be consulted on the pipeline.38 The Canadian Bar Association
notes that while the Alberta consultation policy says it has an internal process guiding
consultation with Métis communities on a, “case-by-case basis where it considers there to be a
credible assertion of Métis rights,” it does not in practice include Métis communities.39 Some
companies nevertheless choose to engage Métis communities.40 Northern Gateway did engage
Métis groups in its consultation processes, relying upon information provided by the Métis
Nation of Alberta regarding affected communities.41 The Métis Nation of Alberta clearly
perceived significant uncertainty in the consultation process, however, and submitted an
information request centering around Northern Gateway’s approach to Métis rights.42
Thus, assessing the successful implementation of the duty to consult on the NGP, I would
find that the Crown was not successful in meeting the three criteria I draw from case law. The
Crown has succeeded in not infringing upon Aboriginal rights only because the project has yet to
proceed and its approval, now under review, would lead to infringement of Aboriginal rights.
Further, the Crown has not contributed to a meaningful reconciliation of interests.43 Finally,
though the Crown does seem to have been successful in identifying affected groups correctly
(including Métis groups), the “on balance” approach of the JRP prevented it from correctly
identifying potentially affected rights, as illustrated by the Haisla Nation claim.
Petronas Northwest LNG
Petronas Northwest LNG (PNLNG) highlights an issue further down the line in the duty
to consult than that of NGP. The primary issue raised by PNLNG is the extent of accommodation
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38

Boutilier – Duty to Consult

Intra Vires 1.1 (Winter 2016)

17

required, particularly concerning the consent standard set in Tsilhqot’in. PNLNG is a proposed
$11.4 billion “natural gas liquefaction and export facility” located on Lelu Island under the
jurisdiction of the Prince Rupert Port Authority.44 The proposed terminal would be in the
traditional territory of the Lax Kw’alaams First Nation. Lax Kw’alaams was offered a $1 billion
natural gas benefit by Petronas to sign on to the project which it rejected in May 2015.45 In
September 2015, the Allied Tribes of Lax Kw’alaams filed notice of civil claim against the
Attorney Genral, Pacific Northwest LNG and the Prince Rupert Port Authority asserting
Aboriginal title to Lelu Island and requesting the court recognize that consent of Lax Kw’alaams
is needed to proceed with the pipeline.46 This claim builds on the Supreme Court of British
Columbia’s 2008 ruling that Lax’Kwalaams are the holders of the collective Aboriginal rights of
the Coast Tsimshian.47
The two primary questions raised by the Lax Kw’alaams’ are whether Aboriginal title
exists, and if so, whether Lax Kw’alaams is owed consent before the project proceeds. Lax
Kw’alaams seems to have a fairly strong claim to title over the area, particularly following the
SCC ruling in Tsilhqot’in which marked a shift away from the previous site-specific title test as
the court established Aboriginal title over an entire area of historical occupation.48 In the case
Aboriginal title is established over Lelu Island, Tsilhqot’in (and Haida) would suggest that
consent would be required to proceed with PNLNG. As noted in Tsilhqot’in, “the required level
of consultation and accommodation is greatest where title has been established.”49 However, this
could be overridden by the government if it wishes to pursue justification for infringement under
the Sparrow test.50 This would almost certainly spark further litigation and could risk a
Pacific Northwest LNG. “The Project.” Last accessed: December 5, 2015.
http://www.pacificnorthwestlng.com/the-project/the-project/
45
“Lax Kw’alaams Band reject $1B LNG deal near Prince Rupert.” CBC News, 13 May 2015.
http://www.cbc.ca/news/canada/british-columbia/lax-kw-alaams-band-reject-1b-lng-deal-near-prince-rupert1.3072293
46
Notice of Civil Claim Garry Reece on his own behalf, and on behalf of all the members of the Allied Tribes of
Lax Kw’alaams v. Attorney General of Canada, Her Majest the Queen in Right of the Province of British Columbia,
Pacific Northwest LNG Limited Partnership, Pacific Northwest LNG Ltd., and the Prince Rupert Port Authority.
Supreme Court of British Columbia. Vancouver Registry No: S-157675. September 21, 2015. (“Lax Kw’alaams
Notice of Civil Claim”).
47
Lax Kwalaams Notice of Civil Claim, at para 7; Lax Kw’alaams FIndian Band v. Canada (Attorney General) ,
2008 BCBSC 447; Lax Kw’alaams Indian Band v. Canada (Attorney General), 2011 SCC 56, [2011] 3 S.C.R. 535
48
Tsilhqot’in, at para. 24-32.
49
Tsilhqot’in at para. 78-79.
50
Tsilhqot’in at para. 77.
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“flashpoint event,” of the sort described by Professors John Borrows and Peter Russell, if the
project ultimately proceeds.51
As illustrated above, the lack of clarity over whether consent is required for a project to
proceed results in significant litigation costs for government, industry, and Aboriginal peoples.52
Former Ontario Aboriginal Affairs Minister and Attorney General Michael Bryant argues that
the SCC’s approach to consultation has in some sense done a “disservice” to both the “fulfilment
of aboriginal rights” and “development of our economy” because for “consultation and
accommodation to be meaningful, First Nations have to have the right to say “no” to exploration
and development.”53 Bryant has recently argued for adoption of a consent standard in place of
consultation for resource development projects.54 This falls in line more closely with key
provisions in international law; International Labour Organization (ILO) Convention No.169
obligates signatories to consult with, “the objective of achieving agreement or consent to the
proposed measures”55 and the United Nations Declaration on the Rights of Indigenous Peoples
requires Free, Prior and Informed Consent.56
On Petronas Northwest LNG there remains some uncertainty concerning the execution of
the duty to consult given Lax Kw’alaams litigation seeking recognition of title and an injunction
until consent is secured. Whether a meaningful reconciliation of interests can occur in this case
remains doubtful; Northwest LNG seems set on locating the project where currently suggested
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and Lax Kw’alaams has said it is not a matter of money.57 The offer from Northwest LNG would
seem otherwise to be quite substantial and to meet standards for reasonable accommodation.
Finally, the correct Aboriginal groups seem to have been identified, though the underlying title
claim remains to be resolved.
Neskonlith v. Salmon Arm
My final example, Neskonlith Indian Band v. Salmon Arm (city of) (“Neskonlith),58 shifts
focus from who should be consulted (i.e. Métis on Northern Gateway) and the extent of that
consultation to who should do the consulting. Rather than concerning a matter on the high-end of
the spectrum of infringement, the interest in Neskonlith was, “uncertain, indirect and at the far
end of the spectrum of adverse effects posited in Haida.”59 The British Columbia Court of
Appeal (BCCA) ruled in Neskonlith on whether the duty to consult could be imposed on a
municipality.60 The incursion upon Aboriginal rights stemmed from Salmon Arm’s authorization
of the construction of a shopping mall on a flood plain bordering Neskonlith First Nation.61
Haida established the duty to consult rested with the Crown by virtue of its fiduciary duty to
Aboriginal peoples and the common law doctrine of honour of the Crown. In Neskonlith, the
British Columbia Court of Appeal held that the duty to consult could not be delegated to a
municipality, as municipalities are solely creatures of provincial statute (pursuant to s.92.8 of the
Constitution Act, 186762) without any constitutional standing of their own.63
Scholarly opinion upon the implications of this ruling is somewhat divided. Professor
Shin Imai64 and Ashley Stacey65 suggest that the court in Neskonlith, “asked the wrong question”
as, “the results of an inquiry into who has the duty to consult does not answer the question about

Brett Jang, “For the Lax Kw’alaams, cultural identity is priceless compared to LNG,” The Globe and Mail, 15
May 2015. http://www.theglobeandmail.com/report-on-business/industry-news/energy-and-resources/for-the-laxkwalaams-cultural-identity-is-priceless-compared-to-lng/article24462392/
Jang notes the key Lax Kw’alaams interest is in a juvenile salmon habitat in Flora Bank which could be affected by
the project. The Flora Bank area “has become intertwined with the people’s cultural and economic identity.” As one
Lax Kw’alaams councilor notes: “We’re going to be here for the next 10,000 years and that LNG project won’t be.”
58
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61
Imai and Stacey, (2014), 294.
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whether consultation is necessary before a project can proceed.”66 Newman concurs in part, but
is more sympathetic to the court in Neskonlith. He notes that, “no outcome avoids the duty to
consult but each possible approach simply locates the duty to consult differently.”67 Essentially,
the finding that the municipality did not have a duty to consult in Neskonlith would seem to leave
provinces subject to the duty to consult68 as the province has exclusive jurisdiction over
municipal institutions pursuant to Section 92(8) of the Constitution Act, 1867.69 Newman sees
this as a question of the structure of municipal governments’ originating statutes.70 This view is
consistent with Rio Tinto71, in which the court held that whether a tribunal is subject to the duty
to consult, “depends on the mandate conferred by the legislation that creates the tribunal.”72 By
contrast, planning lawyer Bill Buholzer,73 focuses on the decision’s merits, particularly avoiding
the imposition of consultation duties that municipalities are ill-suited to fulfill them.74 By
contrast, Nikita Rathwell75 highlights Neskonlith’s submission that municipal governments,
“have the greatest understanding of the effects of their decision-making on Aboriginal groups.”
and that though the Haida ruling that the duty to consult is non-delegable was meant to “protect
Aboriginal groups by holding the Crown accountable at all times,” this has not “happened in
practice.”76
Where the duty to consult lies is clearly relevant to how successfully it is conducted. If a
municipality (or Crown corporation etc.) does not recognize it has a duty to consult, it will likely
not carry out that duty successfully. This issue is touched on by Imai and Stacey, who note that,
“irrespective of who must consult, this duty must be met before proceeding with a project that
actually or potentially infringes Aboriginal rights.”77 Thus, it would be advisable for provinces to
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revisit municipal structures to clarify where the duty to consult lies and for both provincial and
federal authorities to pursue clarity in such matters with crown corporations, agents,
commissions etc.78 Lawyers from prominent Aboriginal law firm Olthius Kleer Townshend note
that the different aspects of the duty to consult will often be shared by several entities and
consequently advise the Crown to “deal head-on, and pro-actively with how funding and
coordination for this complex consultation and accommodation process will take place.”79
Ultimately, the court held in Neskonlith that the duty to consult was not triggered by the
project, regardless of whether it would have been municipal or provincial, as the effects on
Neskonlith were “only speculative.”80 Thus, rather than demonstrating a failure of the duty to
consult, the actions of Salmon Arm City seem to represent an example of how to proceed in a
case where the duty to consult might exist. Indeed, the BCCA ruled that even if the duty to
consult did exist in this case, Salmon Arm would have fulfilled it based on the standard of
reasonableness set in Haida and Rio Tinto.81 Salmon Arm did identify that Neskonlith interests
could potentially, though by no means certainly, be affected by the project; informed Neskonlith
of developments on the project; and heard Neskonlith’s concerns at several occasions.
Reconciliation of interests would seem to have occurred to a reasonable degree as well; the court
notes Neskonlith’s concerns led to, “material modifications of the planned development” from
Salmon Arm.82 Finally, the correct groups and rights would seem to have been identified; though
they did not ultimately trigger the duty to consult.83
Conclusion
The duty to consult undoubtedly occupies a key role in facilitating reconciliation of
Aboriginal interests with those of government, the general public, and industry. However, the
duty to consult often falls short of its aims in practice. Using the NGP example, I have shown
how inadequate EA processes, lack of clarity regarding consultation with Métis, and differing
understandings of the duty to consult complicate implementation of the duty. The PNLNG
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example illustrates the financial and political repercussions stemming from lack of clarity
regarding when consent is required. Neskonlith, finally, illustrates the issues that can arise from
lack of clarity regarding at which level of government the duty to consult lies. Some of these
difficulties and uncertainties should be expected to be sorted out over time through judicial
elaboration. However, the provincial and federal governments should also strive for clarity in
consultation requirements and encourage corporations to seek indigenous agreement or consent.
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R. v. Malmo-Levine: Submissions in Support of the Protection of Positive Liberty
under Section 7 of the Charter
By: Kelsey Wiseman

Under Section 7 of the Canadian Charter of Rights and Freedoms, “[e]veryone has the right
to life, liberty, and security of the person and the right not to be deprived thereof except in
accordance with the principles of fundamental justice.”1 In his case to the Supreme Court of
Canada, Malmo-Levine argued that smoking marijuana is integral to his lifestyle, and that the
criminalization of its possession and trafficking is unconstitutional. In so doing, Malmo-Levine
forced the Court to consider wider protections of personal autonomy—that is, positive liberty—
under Section 7 of the Charter. Malmo-Levine lost his case.2 However, had he demonstrated that
the positive conception of freedom entails a more complete notion of liberty than the negative
freedom that the Charter currently advances, and had he anticipated—and subsequently negated—
the Court’s objection to his claim, his argument for the benefits of positive freedom would have
been more forceful.
To begin, positive liberty requires a more complete conception of freedom than the
negative view contained in the Charter. As such, it is the only conception which can genuinely
assure one’s right to liberty as prescribed by Section 7.3 Positive freedom requires an exercise
concept. According to this view, per Charles Taylor’s philosophy, “One is free only to the extent
that one has effectively determined oneself and the shape of one’s life.”4 To be sure, this exercise
concept is directly at odds with the opportunity concept advanced by theories of negative freedom.
The opportunity concept posits that one is free to the extent that they confront no external barriers
to their options. This theory does not require that one has realized themself, insofar as selfrealization is internal. To this effect, if one is not externally blocked from pursuing their life goal
of being a pilot, for instance, then they are free to do so—even if they are “totally unrealized”
because of a fear that they harbour for flying.5

“The Canada Act and the Canadian Charter of Rights and Freedoms,” Law and Morality, 3rd Edition, ed.
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Positive freedom, and its related exercise concept and notion of self-realization, rejects
such a conception of freedom. According to this view, if a person wants to become a pilot but has
a fear of flying, then they are unfree. This is true even if no one, or nothing, prohibits the
achievement of their goal. If one cannot fulfill their desire because of an internal obstacle to selfrealization, it is almost as if there is, in fact, an external obstacle to their freedom. To this effect,
“Some degree of exercise is necessary for a man to be thought free.”6
However, exercise does not constitute the only required condition for freedom: the option
at hand must also be significant to one’s life. If one is unable to pick an apple from a publicly
accessible tree, for they are too short, then their freedom is not restricted under positive liberty.
Even though the character in this situation is unable to exercise their particular option of procuring
an apple from the tree, “The activity and purposes inhibited here are not really significant.” That
is, they do not impose on a person’s ability to fulfill their life goals; unless, of course, picking that
particular apple were their one desire in life. Positive freedom is, thus, set against a background of
what is truly important.7 Without this “notion of significance,” liberty is trivialized.8 After all, if
one is to ignore the so-called quality of freedom, then they must necessarily focus on the quantity.
To this effect, one may say that Albania is a more free country than the United Kingdom. While
Albania infringes upon the freedom of religion, it has less traffic lights—which impose on one’s
liberty to cross the street when they please—and, thus, violates a fewer number of freedoms on the
plausible assumption that church attendance is less frequent for the average Briton than is their
navigating traffic. Surely, as Taylor contends, the freedom of religion is more important than the
liberty to cross the street. The argument that Albania is freer than Britain is nugatory.9 Only the
positive conception of freedom includes this background of hierarchical goals.10
A defender of negative liberty could argue that some negative conceptions of freedom
might also incorporate a self-realization requirement; as such, it is inadequate to say that the
Charter should adopt positive freedom. Taylor counters that negative theories often “embrace the
crudest version”11 of themselves, which “[have] no place for the notion of significance.”12 As a
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result, only the positive conception of freedom demands that people have a true right to liberty—
that is, freedoms that are both significant to their life purposes and are not trivial, as they are
enshrined in the Charter. To this effect, positive freedom—not negative liberty—should be
adopted by the Courts. The argument that positive liberty requires a more complete and genuine
conception of liberty than that currently espoused by the Charter is reason for the inclusion of
positive freedom under Section 7.
While this argument is compelling, the Court may object to the adoption of positive
freedom on the Berlinian grounds that it may lead to tyranny. In explaining the aforementioned
notion of significance and its inconsistencies with negative freedom, Taylor posits the principle of
“strong evaluation.” That is, human beings have two selves: one represented by first-order desires,
and another which epitomizes those of the second-order. Insofar as one knows the latter to be a
more genuine representation of his purposes, they ought to abide by it, regardless of what their
primary impulses may tell him. To this effect, Isaiah Berlin claims that laws solely based on
positive liberty may be a license for incursion by the state onto individual rights. He contends that
the “real self,” as represented by Taylor’s idea of second-order desires, “may be conceived as
something wider than the individual […] as a social ‘whole’ of which the individual is an element.”
A state may, as such, claim that individuals are not capable of discovering their second-order
desires on their own, so they ought to follow the orders of the government, who purports to know
what is best. In this example, the state effectively claims to be one’s more rational self.13 By
“equating what X would choose if he were something that he is not […] with what X actually seeks
and chooses,” the said state denies—albeit dishonestly—the charge that this de facto oppression
is tyrannical.14
Berlin goes a step further in this objection, arguing that this positive freedom-induced
tyranny will not only impose on one’s liberties, but that it will also subordinate the other
fundamental values of society. Berlin argues that positive freedom ends up being monistic. Insofar
as governments can execute the foregoing “monstrous impersonation” of claiming to represent
one’s true self, they can allege that there is a “final solution,” for which basic individual liberties
and rights may be rightfully sacrificed. To this effect, Berlin argues that the positive conception of

Isaiah Berlin, “Two Concepts of Liberty,” Law and Morality, 3rd Edition, ed. Dyzenhaus, Moreau, and Ripstein
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liberty does not allow people to choose their own values and ends.15 An example of this sort of
“final solution” is best represented by Adolf Hitler’s pursuit of a pure German society; in effect, it
is presumably the “great, disciplined, authoritarian” society to which Berlin was alluding whilst
figuring this objection.16 To be sure, if the aforementioned “monstrous impersonation,” and the
related monistic society, were realistic consequences of positive liberty, the conception could be
associated with tyranny as per Berlin’s claims. Indeed, if—and only if—Berlin’s claims were true,
the Court would have grounds to object to the inclusion of positive freedom under Section 7;
unfortunately for Berlin, this is not the case.
To be sure, Berlin’s objection is not a realistic interpretation of positive freedom insofar as
it misunderstands what is meant by “strong evaluation.” To Taylor, the very fact that humans are
subject to second-order desires—that is, desires about desires—necessarily means that one’s
unconscious desires, or “true self,” is accessible from within. As a matter of what one should be
able to intuitively see for themself, a person can naturally apprehend their two selves: if one is
addicted to smoking with the knowledge that it is unhealthy, it follows that they are aware of two
conflicting desires. As such, no external entity can reasonably argue that it knows of a person’s
desires and, thus, that it can rightfully coerce them. Indeed, humans are reflective beings, and they
can deduce their wants for themselves.17 There is nothing in positive freedom’s strong evaluation
that leads to Berlin’s slippery slope; i.e., that one’s “true” self is external, or otherwise inaccessible
.
According to Taylor, questions about the role of the state are, in effect, separate from the
description of positive liberty. The positive conception does not necessarily permit the government
to incur on one’s rights or to make decisions on his behalf. As such, the argument that positive
liberty leads to tyranny is tenable. To reject the theory on these weak grounds would be like
rejecting democracy, inasmuch as it could, if distorted, lead to oppression. One doubts whether
any of Canada’s Justices would reject democracy. It follows that positive freedom should not be
rejected on such tentative grounds.
On the surface, Malmo-Levine’s case to the Supreme Court was founded upon his belief
that he ought to have the right to smoke and traffic marijuana; underlying this claim, however, is
a broader belief about the sorts of rights to which Canadian citizens are entitled. Although one
15
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cannot speculate whether Malmo-Levine would have won his case with these arguments, one
wonders what sort of objections the Court could possibly have make in rejecting these claims about
positive liberty. After all, the argument that positive freedom requires a more complete and true
conception of liberty than that which the Charter currently comprehends frames the concept in
such a way that the Court would, reasonably, agree to its inclusion. Further, the case above negates
the fundamental objection to positive freedom—that is, that positive liberty leads to
totalitarianism. To this effect, someone ought to re-try this case upon the stated grounds. Perhaps,
then, Malmo-Levine will finally achieve his right to smoke and traffic marijuana and, by extension,
to achieve self-fulfillment.
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Comparing the Causes for Different Carbon Pricing Policies: the Cases of
California, British Columbia, and Quebec
By: Jonathan Wilkinson
Abstract

In this paper, I examine the causes that brought California, British Columbia, and Québec – three
North American sub-federal jurisdictions with comprehensive carbon pricing policies – to adopt
different carbon pricing policies. British Columbia was the first North American jurisdiction to
adopt a comprehensive carbon pricing policy with its carbon tax in 2008, while Québec and
California both enacted cap-and-trade policies in 2013. Four variables are evaluated that would
cause the three cases in question to adopt different policies: environmental advocacy groups,
economic composition, public influence on government, and internal political and bureaucratic
mechanisms. California’s case was notably different from the other two in that the influence of
environmental advocacy groups and public influence was much stronger, while economic
structure was important in the case of British Columbia. Québec presented a unique case with
regards to public influence. This analysis shows the extent to which a number of variables caused
the three cases to adopt different carbon pricing policies.

Introduction

As concern for the environment becomes an increasingly salient issue in North American
political discourse, carbon pricing has arisen as a policy approach to mitigate the increase in
fossil fuel emissions that contribute to climate change. Two prominent policies that have been
adopted by governments at the sub-federal level are cap-and-trade systems and carbon taxes.
Québec and California adopted cap-and-trade policies in 2013 through the Western Climate
Initiative. British Columbia, for its part, adopted a revenue-neutral carbon tax in 2008. The aim
of this paper is to examine the causes that led each of the three governments to adopt their
respective carbon pricing policies.
Four variables were studied as causes for differing carbon pricing policies. The first is the
role of environmental advocacy groups. The influence and public policy aims of environmental
groups vary across the three cases, and they play an important role in environmental policy
adoption. The second factor is the economic composition of each jurisdiction. Governments seek
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to adopt policies that ensure economic vitality while mitigating emissions. Third, public
receptiveness to emission regulation is important to consider. Costs to taxpayers are typically
unpopular and thus, at odds with public inclination to address climate change. Fourth, it is
important to consider internal government mechanisms that might lead to the choosing of one
policy over another. Specifically, a party seeking election is unlikely to propose a politically
unpopular policy, whereas incumbent governments can more easily enact a politically disliked—
albeit effective—policy.

A Brief Discussion on Carbon Taxes Versus Cap-and-Trade

Carbon taxes and cap-and-trade systems are two different mechanisms for achieving
reductions in greenhouse gas emissions. A carbon tax places a fixed price on a unit of carbon,
and allows for the quantity of emissions to be subject to the free-market laws. ‘Cap-and-trade,’
on the other hand, takes the opposite approach: the government fixes the quantity—rather than
the price—of emissions allowed to be produced in a given year and auctions off, or allocates,
permits to emitters above a set emissions threshold. The price set, heavy emitters then buy and
sell permits through an exchange set up by the government, allowing the ‘price to emit’ to be
subject to the market demand.
British Columbia was the first of the three cases to enact a carbon pricing policy. In
February 2008, the provincial government announced that a carbon tax would come into effect
on July 1 of the same year (Harrison, 2012). The tax would begin at $10 per tonne of carbon
dioxide and rise by five dollars every year until 2012, at which point the tax would plateau at
$30/tonne (Harrison, 2012). A key facet of the British Columbia carbon tax was its revenue
neutrality. That is to say, any revenue accrued through the carbon tax would be returned to
British Columbians through cuts to income and corporate taxes.
California’s path to adopting a comprehensive carbon pricing policy began with the 2006
Global Warming Solutions Act, which called on the government to reduce emissions to 1990
levels by 2020 (Air Resources Board, 2014). To meet this commitment, California jointly
established the Western Climate Initiative with a number of other states and provinces. The WCI
called for the implementation of a member-wide cap-and-trade market. Initially, a number of
states and provinces joined the WCI; however, the 2008 economic recession and a general
decline in support for carbon pricing policies by most members has led the WCI to largely fall
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out of favour. Nevertheless, California conducted its first permit auction in November 2012 in
preparation for state-wide compliance by January, 2013 (Air Resources Board, 2015), wherein
all firms that emit 25,000 metric-tonnes of carbon dioxide equivalent or more were obliged to
comply (Air Resources Board, 2015). Québec, for its part, follows the same guidelines: its permit
market was opened at the same time, and firms that emit more than 25,000 MTCO2e or more are
required to comply (Québec, 2015).
The difference between the policies of California and Québec lies in which sectors are
eligible for free emission allowances and in how each jurisdiction measures compliance. In
California, allowances are largely granted to large industrial facilities and utility distributors (Air
Resources Board, 2015), whereas Québec’s allowances are granted primarily to firms in the
natural resources sector (Québec, 2014). California also requires emitters that have been granted
allowances to return thirty per cent of their allowance at the end of each year, and at the end of
each compliance period, they may return their entire allowance (Air Resources Board, 2015).
Québec has no such requirement.
Economists consider the implementation of carbon taxes to be a more effective policy
than cap-and-trade (Harrison, 2012). For one, a carbon tax is more comprehensive and
transparent, and so prompts a broader change in consumer behaviour (Harrison, 2012). The
rapidity with which it can be implemented, also, leads to faster adjustments of consumer
behaviour. However, implementing an additional tax is considered to be very difficult, in a
political sense. Implementing a cap-and-trade policy requires little political capital because the
effects are not directly levied on the electorate. Nevertheless, it does require a larger amount of
government control to monitor firm compliance, and the receipt of government revenue is not as
immediate because the permitting system must be grandfathered (Harrison, 2012).

Environmental Advocacy Groups

Concern for climate change is becoming an increasingly salient issue in both Canada and
the United States (Lachapelle, Borick & Rabe, 2012; Anderson & Stephenson, 2011). While
growing concern for the environment may contribute to governments enacting environmentallyinclined policies, it does not explain specific policy adoption. It is important, however, to study
the effect of environmentalist advocacy groups, since they have a vested interest in seeing
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policies that specifically reduce industrial impact on the environment. That being said,
environmental advocacy groups have not had as large an impact as might have been expected.
It is important to distinguish between Canadian and American environmental advocacy
groups. Environmental groups in California take a significantly different approach than groups in
British Columbia or Québec. In the United States, it is generally more difficult to influence
policy because of the separation of the executive and the legislative branches of government.
This situation is, arguably, worsened in California due to the state’s ballot proposition system.
Because of these two differences, environmental advocacy organizations seek to influence public
opinion more so than in Canada (Bomberg and Schlosberg, 2008).
If the primary interest of environmentalist groups is to mitigate the carbon emissions
from heavy-emitting firms, they would favour cap-and-trade over a carbon tax. Given how capand-trade targets heavy emitters, it is therefore reasonable to conclude that environmentalist
groups would favour cap-and-trade. The nature of Californian advocacy groups, combined with
the interest of environmental groups for governments to adopt cap-and-trade policy, suggests
environmental groups played at least a contributory role in California adopting the Global
Warming Solutions Act. When the Global Warming Solutions Act of 2006 was subject to
Proposition 23 in 2010, environmental groups played a big role in ensuring the proposition was
rejected (Craig, 2010; Roosevelt, 2010). Proposition 23 was a ballot proposition that proposed
the Global Warming Solutions Act be frozen until the unemployment rate was lower than 5.5%
for four straight quarters. Given that it had been decades since California’s unemployment rate
was that low, Proposition 23 was seen an attempt to permanently freeze the GWSA.
In Canada, there are two reasons why environmental advocacy groups do not have the
same influence as they do in the United States. First, the centralization of government decisionmaking in the legislature, especially in the case of a majority government, means that there is not
as much opportunity for advocacy groups to influence decision-making. This is especially true in
British Columbia where the BC Liberal Party has held a majority in the legislature since 2001. In
Québec, the Liberal Party has won a majority in every election since 2003 apart from 2012 to
2014, when the Parti Québecois formed a minority government. However, Québec’s cap-andtrade policy was never questioned during that time (Houle, 2015). Second, Canadians rank the
environment as the second most important issue in the country, and there is support across the
political spectrum for more extensive government action to combat climate change (Anderson &
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Stephenson, 2011). Since Canadians already have an informed opinion on environmental action,
and there is greater unanimity in their opinion, environmental advocacy groups are not as
important in influencing policy in Canada as compared to in California. For these two reasons,
environmental advocacy groups do not play as prominent a role in influencing carbon pricing
policy.
Environmental advocacy, thus does not necessarily affect causality when examining the
carbon pricing policies of the three cases. In Canada, belief that the government should be
enacting more comprehensive legislation to combat climate change is well-established. However,
the nature of the political system in California means that advocacy groups carry more weight,
and so on the issue of carbon pricing policies, environmental advocacy carried more influence in
government decision-making. This was evident when the GWSA was at risk of being repealed
due to Proposition 23, and environmental advocacy played a significant role in ensuring the
proposition did not pass. This conclusion is surprising, however it is reasonable to conclude that
although environmental advocacy groups had a preference for cap-and-trade over a carbon tax, a
carbon pricing policy of any kind would be seen as favourable.

Composition of the Economy

Economic composition was a major cause for the three cases to adopt different carbon
pricing policies. The economic importance of natural resource development and other emissionsintensive sectors varies across the three cases. The production of unconventional gas from
hydraulic fracturing, or fracking, is a very emissions-intensive technique, but has played an
increasingly important role in British Columbia’s economy. The British Columbia government
undoubtedly considered the economic ramifications of a carbon tax versus cap-and-trade
(Harrison, 2012). A carbon tax allows for emissions-intensive industries to continue to grow by
not placing a cap on emissions. From 2007 to 2012, British Columbia’s production of
unconventional oil and gas grew twenty-five times over, and it is now an integral part of the
economy (Table 1). British Columbia is now the largest producer of unconventional gas among
Western Climate Initiative members, and the largest producer in Canada (Houle, 2015).
Emissions from the sector have also increased by 110% since 2007 (Houle, 2015).
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Table 1

Importance of Shale Gas and Oil & Gas Industry
Production of Unconventional Gas (million cubic feet)

Oil & Gas industry
percentage of total

British

2007

2008

2009

2010

2011

2012

36,500

73,000

146,000 292,000 620,500 912,500

3.1

0

0

0

GDP (2012)

Columbia
Québec

0

California 129,488 119,215 102,207 95,505

0

0

0.6

94,349

87,854

1.0

Source: Houle, 2015

As Houle (2015) contends, this surge in natural gas production played a crucial role in
British Columbia withdrawing from the WCI and opting, instead, for a carbon tax. Up until
2010, British Columbia was enacting the necessary legislation to join the WCI and to implement
a cap-and-trade policy in addition to its carbon tax. However, with the advent of fracking and the
associated economic boom, the British Columbia government withdrew its commitment to the
WCI. Furthermore, the carbon tax does not cover fugitive emissions or non-combustion
industrial process emissions (Harrison, 2012). That is to say, the carbon tax only covers
emissions derived from purchased fossil fuels. The province’s economic composition can
therefore be considered as having a key role in British Columbia choosing not to adopt a capand-trade policy (Houle, 2015).
Oil and gas production in Québec, by contrast, is marginal, and the population and
government of Québec made a concerted decision not to develop Québec’s unconventional gas
resources (Purdon, Houle & Lachapelle, 2014). As Table 1 also shows, unconventional gas
production has been declining in California, and does not make a significant contribution to its
economy. Both Québec and California are net importers of both oil and gas, which are not
subject to cap-and-trade policies (Houle, 2015). Their economic composition, thus, makes them
more appropriate for accommodation to cap-and-trade. California’s government and economic
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elites have also invested heavily to make California a leader in clean technology. It is therefore
easier for Québec and California to adopt a cap-and-trade policy, because the economic
ramifications are not as severe as a carbon tax.

Public Support for Carbon Pricing

Like economic structure, public support and concern played an important role in carbon
pricing policy (Lachapelle et al., 2012; Borick & Rabe, 2012). Public aversion for further
taxation in California and Québec contributed significantly to their decision to adopt cap-andtrade policies over carbon taxes. Support for the two carbon pricing policies also varied across
cases.
Because of the decentralized political system and ballot proposition system in California,
the public has more influence over government policy-making than in Canada. As Houle (2015)
points out, public belief that emissions are contributing to global warming and climate change is
significantly lower in California than in Québec and British Columbia (Figure 1). Despite that, a
majority of Californians express that they feel vulnerable to the effects of global warming, and
the resulting climate change. Approximately half of the citizens therefore support a cap-andtrade policy. It was not possible to ascertain data on support for a carbon tax in California.
However, Barry and Rabe (2015) have studied public opinion on carbon tax versus cap-and-trade
policies along partisan lines, and based on California’s “well earned reputation as a strongly
Democratic state” (Public Policy Institute of California, 2012), it is possible to draw some
association. Among Democrats, 47% support a carbon tax, compared to the 15% of Republicans
who do (Amdur, Barry & Rabe, 2014). With regards to cap-and-trade, 45% of Democrats
support a cap-and-trade policy, compared to 27% of Republicans (Mills, Barry & Rabe, 2015).
Based on these results, a cap-and-trade policy would have drawn more public support than a
carbon tax.
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Figure 1

Source: Houle, 2015

British Columbia and Québec, in contrast, show a considerable level of support for both
cap-and-trade and carbon taxes. As Figure 2 shows, cap-and-trade and carbon taxes have
relatively similar levels of public support in British Columbia, whereas in Québec cap-and-trade
garnered a significantly higher level of support than a carbon tax. The government in British
Columbia was therefore unlikely to face significant backlash among carbon pricing supporters
for choosing a carbon tax over cap-and-trade, whereas the benefit to the Québec government in
choosing a cap-and-trade approach is clear.

Figure 2
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Source: Lachapelle et al., 2012

Internal Bureaucratic and Political Mechanisms

Internal bureaucratic and political mechanisms had the most significant effect on carbon
pricing policy selection. For the British Columbia government, the deciding factors were
alignment along the political spectrum, its desire for sound policy, and the 2008 economic
recession. In Québec and California, where public support for carbon pricing was lower, capand-trade was, politically, more viable, and offered flexibility and capacity to control the policy.
The BC Liberal Party – a centre-right coalition party – was midway through its 2005 to
2009 mandate when Premier Gordon Campbell decided to enact a carbon tax (Harrison, 2012).
As a result, Campbell was not seriously affected by the political risk of running for re-election in
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the short term on a platform of a carbon tax. Announcing the policy while in power also allowed
British Columbians to adjust to the policy (Figure 3). Party dynamics also played a role. In
British Columbia, the Liberal Party faced no opposition to the right of the political spectrum, for
the Party is a coalition of Liberal and Conservative voters. It also faced no political threat or risk
of lost votes in announcing a carbon tax because the recession was a dominant issue at the time,
and the BC Liberals were considered to be better economic managers than the opposition BC
New Democratic Party. Further, in selecting a carbon tax, the BC Liberals could conceivably
expand their electoral base and attract progressive left-of-centre voters, particularly when the BC
NDP announced their opposition to the carbon tax.
Figure 3

Source: Harrison, 2012

In both California and Québec, there was real concern over the political viability of a
carbon tax, and voter aversion to additional taxes steered both jurisdictions towards cap-andtrade (Purdon et al., 2014). Prior to adopting its cap-and-trade policy, Québec had a very small
carbon tax of $3.50/TCO2e, which in terms of additional revenue was unsubstantial, and raising
it higher was considered politically-hazardous (Purdon et al., 2014). The California and Québec
governments also sought to have greater control over their emissions (Purdon et al., 2014). As
Bomberg and Schlosberg (2008) note, Québec and California both have high beliefs in
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exceptionalism, and both have histories of more independence from the federal government than
other provinces or states. This has resulted in both states developing expansive bureaucracies that
are capable of managing their own cap-and-trade policies. In adopting cap-and-trade, they were
able to ensure certain sectors remained competitive (Purdon et al., 2014). Furthermore,
California and Québec already had significant controls, such as regulations on vehicle emissions
and building standards, and so cap-and-trade was seen as a continuation of these policies (Purdon
et al., 2014).

Conclusion

The aim of this paper was to examine the causes for the three North American subfederal governments to have implemented differing comprehensive carbon pricing policies.
British Columbia implemented the continent’s first comprehensive carbon tax, whereas Québec
and California implemented cap-and-trade policies as part of their commitment to the Western
Climate Initiative (WCI). This paper examined the extent to which four variables influenced their
policy adoption: environmental advocacy groups, economic composition, public support, and
internal bureaucratic and political mechanisms of each government.
First, the impact of environmental advocacy groups is largely restricted to California,
where the separation of the executive and the legislature and the ballot proposition system means
environmental groups require better organization to influence environmental legislation. Second,
economic composition played a very important role in British Columbia's selection of a carbon
tax, and in Québec and California selecting cap-and-trade systems. The impact of a cap-andtrade approach to emissions would financially damage British Columbia’s emissions-intensive
unconventional gas industry. Third, in both Québec and California, public support for cap-andtrade over a carbon tax was instrumental in compelling those governments to adopt it. In British
Columbia, however, the government was in a position where the public was indifferent to the
choice between the two policies, and the potential political fallout from adopting a carbon tax
was not as severe. Finally, California and Québec both chose cap-and-trade because they prefer
the control over the policy instruments it grants their governments. The analysis herein shows
that all four variables, to varying degrees, play causal roles in comprehensive carbon pricing
policy selection at the sub-federal level in North America. As other North American sub-federal
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governments now consider implementing comprehensive carbon pricing policies, it is imperative
that these four variables be considered.
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Indigenous Peoples’ Right to Self-Determination in International Law
By: Claudia Dessanti
The international human rights regime has proven to be fluid. Over time it has been shaped and
reshaped to accommodate the demands of various groups as they gain international recognition. With a
population of approximately 370 million people across more than seventy countries, indigenous peoples
are an important part of this process.1 Indigenous communities tend to live at the bottom of the social
order, where they have been subject to discrimination and exploitation for centuries.2 Since the 1970s,
their demands have gained unprecedented international attention.3 Throughout their struggles, indigenous
peoples have based their claims on one principle: the right to self-determination.3 This paper will show
that indigenous peoples’ right to self-determination, the very foundation of their rights in international
law, has been contested by states that have equated it with a right to secession. Today, although more
states have formally recognized indigenous self-determination, inconsistent implementation reveals a lack
of consensus about what it entails.

The Right to Self-Determination: An Evolution
The concept of self-determination did not evolve in the context of indigenous rights. It first
gained international recognition immediately after the First World War, becoming especially relevant in
the context of decolonization, ultimately leading to the emergence of multiple independent states.4
Several international instruments, including the UN Charter, the International Covenant on Civil and
Political Rights (ICCPR), and the International Covenant on Economic, Social and Political Rights
(ICESCR), have affirmed the right to self-determination.5 It is widely considered a principle of customary
international law, sometimes even a jus cogens norm.6 Both the ICCPR and the ICESCR define self-
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determination as a right of “all peoples.”7 Yet it was initially difficult for indigenous peoples to take
advantage of this right because interpretations applied it only to whole populations of states, whereas
indigenous peoples generally form subpopulations.8 Thus, for many decades the right to selfdetermination was inaccessible to indigenous peoples.
Over time, international law evolved to recognize indigenous peoples as beneficiaries of this
right. Throughout the 1970s, as much of the decolonization process subsided, the international
community contemplated whether the scope of the right to self-determination could be expanded.9 In
1970, the Declaration on Principles of International Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United Nations began to do so by applying it to
people under “racist regimes.”10 In 1989, the International Labour Organization (ILO) adopted the
Convention on Indigenous and Tribal Peoples (Convention No. 169). Although it does not use the term
‘self-determination,’ the provisions of the Convention amount to a protection of this principle.12 It was
not until 2007, however, that self-determination was explicitly granted to indigenous peoples by a major
international instrument: the United Nations Declaration on Indigenous Peoples (UNDRIP). 11 Article 3 of
the Declaration states: “Indigenous peoples have the right to self-determination. By virtue of that right
they freely determine their political status and freely pursue their economic, social and cultural
development.”12 Gradually, indigenous self-determination became recognized under international law.
It also became increasingly common for traditional human rights instruments to be applied to
indigenous peoples. The UN Human Rights Committee now examines government reports regarding
indigenous policies in light of the ICCPR’s affirmation of self-determination in Article 1.15 Furthermore,
in these reports governments themselves use this article to assess their own policies towards indigenous
peoples.16 In addition to monitoring compliance, the Committee, along with the Inter-American Court on
Human Rights, have heard indigenous peoples’ complaints on several occasions.13 In the landmark case
of the Awas Tingni Community v. Nicaragua in 2001, the Inter-American Court was the first to order a
state to uphold the collective land and resource rights of indigenous peoples in a legally binding
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decision.14 Today, self-determination serves as the basis for all other indigenous rights in international
law. Article 3 of UNDRIP has been referred to as the pillar upon which all indigenous rights rest.15
According to James Anaya, indigenous self-determination can be expanded into five categories of
rights: non-discrimination, cultural integrity, lands and resources, social welfare and development, and
self-government.16 The first two categories are similar to the rights of minorities under international law,
but indigenous peoples are typically considered to have more extensive rights than minorities in order to
remedy their history of assimilation.17

Each of these categories imposes obligations on states. The right

to non-discrimination, considered “a minimum condition for the exercise of self-determination,” is
affirmed by various human rights instruments and considered customary international law.18 Convention
No. 169 and UNDRIP require governments to take steps to eliminate discrimination towards indigenous
peoples.19 The right to cultural integrity, which includes language, religion, and property rights, has led
the Human Rights Committee and the Inter-American Court of Human Rights to make several decisions
favourable to indigenous peoples.20 Land and resource rights are found in Articles 13 to 15 of the ILO
Convention.21 Social welfare and development rights, included in the ILO Convention and UNDRIP,
require states to establish special projects to promote improvements in indigenous peoples’ living
conditions.22 Finally, the right to self-government requires states to provide spheres of governmental
autonomy for indigenous communities while ensuring their participation in decisions affecting them.27
Internal versus External Self-Determination
In the past, states have resisted granting the right to self-determination to indigenous peoples,
fearing that it implied a right to secession.23 When drafting UNDRIP, several states stressed the
incompatibility of this right with the principle of territorial integrity,24 and consequently the right to selfdetermination only applied to whole populations of states.25 Some insisted that the right had a fixed
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meaning in international law, namely political independence.26 The Japanese government said that the
right could not be applied outside the context of decolonization.27 Evidently, interpreting selfdetermination as implying a right to secession has been the primary motivation for state denial of its
application to indigenous peoples.28
Fear of secession has even made states reluctant to define indigenous communities as a ‘peoples.’29 The
term ‘peoples’ has no clear definition in international law.30 While drafting Convention No. 169, some
states argued that the term only applied to communities entitled to the full range of sovereign powers,
including independent statehood.31 Consequently, the UN Working Group on Indigenous Populations
(WGIP) intentionally avoided using the term in its title.32 The United States, for example, typically prefers
using minority rights language in instruments regarding indigenous rights.33 In 1990, ambiguity over the
definition of ‘peoples’ allowed the Canadian government, in Lubicon Lake Band v. Canada, to
successfully argue that the Lubicon Lake Band were not a people and could therefore not claim the right
to self-determination (although the Human Rights Committee found the government to be in violation of
various other indigenous rights).34 States have thus used the ambiguity of what constitutes a ‘people’ to
resist recognizing indigenous self-determination.
In reality, international law currently only recognizes indigenous peoples’ right to internal – not
external – self-determination.35 Whereas external self-determination is peoples’ right to freely determine
their international status, including the option of political independence,36 internal self-determination, on
the other hand, is their right to freely determine their form of government and participation in the
processes of power.37 Secession, then, is just one remedy of self-determination.38 International law
generally recognizes the possibility of legitimate secession only under certain restrictive circumstances,
including where internal self-determination is impossible.39 In the particular case of indigenous selfdetermination, however, Anaya asserts that international law does not favour the formation of new
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states.40 In the Miskito Indians case of 1982, the Inter-American Commission on Human Rights
concluded that the indigenous right to self-determination could not be used to undermine territorial
integrity.41 Apparently, international law does not recognize a right to secession for indigenous peoples.
International instruments clearly state this limitation. Several states refused to agree to the selfdetermination provision in UNDRIP unless it came with an explicit reference to territorial integrity.47
Accordingly, Article 46 of UNDRIP states:
Nothing in this Declaration may be interpreted as implying for any State, people, group
or person any right to engage in any activity or to perform any act contrary to the Charter
of the United Nations or construed as authorizing or encouraging any action which would
dismember or impair, totally or in part, the territorial integrity or political unity of
sovereign and independent States.42
Similarly, Convention No. 169 specifies: “The use of the term ‘peoples’ in this convention shall not be
construed as having any implications as regards the rights which may attach to the term under
international law.”43 The inclusion of these provisions is intended to reassure states about their fear of
secession.
Nonetheless, the law remains ambiguous enough to worry governments. Even if secession is only
recognized under very limited circumstances, states know that using the term ‘self-determination‘ makes
the option more legitimate. Article 46 of UNDRIP arguably leaves the door open for secession as a
legitimate remedy if an indigenous people are denied meaningful access to government.44 There has not
yet been a case in which an indigenous group has been granted a right to secession. The vast majority of
indigenous peoples prefer to achieve self-determination internally.45 However, events in the last few
decades have shown that the international community does not rule out secession in all cases.46 The
breakup of Yugoslavia and the Supreme Court of Canada’s conclusions in the Quebec Reference Case
indicate a trend towards increasing acceptance of this option.47 It remains unclear whether an indigenous
people could be entitled to independence as a remedy under any circumstances. Thus, despite a
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willingness to grant indigenous peoples many of the rights associated with internal self-determination,
states have preferred to avoid the term itself.
The Miskito Indians case shows that even international bodies have resisted using the term ‘selfdetermination’ in the context of indigenous peoples. In 1982, the Miskito peoples complained to the InterAmerican Commission on Human Rights that the government of Nicaragua has violated their human
rights, including their right to self-determination.48 The Commission specifically denied them their right
to self-determination, concluding that international law did not recognize any ethnic group as
beneficiaries.49 Notwithstanding, the Commission did recognize the Miskito peoples’ ability to develop
freely in economic and cultural spheres.50 Evidently, the Commission was prepared to affirm the
indigenous right to internal self-determination, despite refusing to use the term itself. This shows the
controversy surrounding self-determination as a result of its association with the right to independent
statehood.
Recent Progress and New Challenges
Today, most states have formally recognized indigenous peoples as beneficiaries of the right to
self-determination.51 UNDRIP has been accepted by 148 states. Australia, Canada, New Zealand, and the
United States initially rejected the Declaration but have subsequently reversed their positions.52
Government statements to WGIP and other bodies over the past two decades prove that states agree that
indigenous peoples are entitled to control their economic, political, and social destinies.53 In their
statements at the 1993 World Conference on Human Rights in Vienna, Colombia, Finland, Russia, and
others publicly recognized indigenous self-determination.54 Such widespread acceptance demostrates how
fear of secession has largely been overridden by the increasingly powerful human rights movement.
Although states may still worry about secession, they have at least moved to recognize the indigenous
right to self-determination in principle.
Yet there remains no legal obligation on most states to implement it. Convention No. 169 is
legally binding but has only been ratified by twenty-two countries (not including Canada, Australia, New
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Zealand, or the United States).55 UNDRIP, although widely accepted by states, is not legally binding. Nor
does the Declaration reflect customary international law in its entirety, since there is an evident lack of
opinio juris. For example, when Canada accepted UNDRIP in 2010, its government stated that “the
Declaration is a non-legally binding document that does not reflect customary international law nor
change Canadian laws.”56 Indigenous self-determination may be regarded as customary international law,
but only to the extent that states accept that they have an obligation to provide some minimum standards
of self-determination to indigenous peoples.57 What exactly those standards are is contested.58 The
Canadian government is one of many that continues to express concerns with several UNDRIP
provisions. Furthermore, the following paragraphs will show that there is also insufficient state practice to
regard each of these provisions as international customs. Hence, even if states are legally bound to respect
indigenous self-determination as a principle of customary international law, it is unclear what exactly that
entails.
Although most states have incorporated indigenous self-determination into their domestic
systems in some way, the degree of implementation varies significantly. Variation in government policies
reflects a lack of consensus about precisely what obligations the right to indigenous self-determination
imposes on states. In 2002, the governments of Canada, Australia, Russia, and New Zealand argued that
they could not accept indigenous self-determination because they cannot consent to obligations that are
not predetermined and clear.59 Without legally binding standards, domestic implementation of indigenous
self-determination is bound to vary. Concurrently, variation in state practice makes it clear that achieving
agreement on binding international standards is, at the present moment, improbable.
Implementation of indigenous land rights is an example of the inconsistencies in state practice.
Land is an integral part of indigenous peoples’ ability to achieve internal self-determination. According to
Article 25 of UNDRIP, “Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied and used lands, territories,
waters and coastal seas and other resources and to uphold their responsibilities to future generations in
this regard.”60 Anaya claims that certain minimum standards of indigenous land rights have become
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customary international law.61 One would expect, then, that state practice demonstrate relative consensus
on the need for effective indigenous access to traditional lands.
Yet the degree of domestic implementation of indigenous land rights is far from being uniform.
Some states, like Vietnam, currently do not recognize land ownership for any groups within the state,
preventing indigenous peoples from making land claims.62 Others, such as Thailand, only allow
individual ownership of land.63 The Philippines, Cambodia, Russia, and Ecuador each recognize
collective land ownership but have yet to establish systems of implementation.71 Some states have
mechanisms that, however inefficient, were created to help indigenous peoples claim traditional lands.64
Panama, for example, established the National Directorate for Agrarian Reform for this purpose.65 Such
inconsistent state practice indicates that the minimum standards of indigenous land rights are far from
being agreed upon.
Even the Nordic countries, which share the same indigenous community, the Sámi, lack a
common system for securing land titles. In Norway, the Finnmark Act of 2005 successfully transferred
ninety-five percent of the landmass of Finmmark County from the state to local ownership.66 In contrast,
Swedish courts make it extremely difficult for the Sámi to obtain ownership by requiring proof of a
minimum of ninety consecutive years of use of that land.67 Finally, in Finland, ninety percent of Sámi
homeland is legally owned by the government.68 Hence, even among similar countries, there is no
consensus on what the minimum standards of indigenous land rights are.
The point here is not that all governments should adopt the same legislation. Differences in
national policies may be partly a result of differences in political cultures, as well as differences in the
situations of each indigenous population. On the other hand, many indigenous communities face similar
problems. For instance, indigenous peoples in Panama, Scandinavia, and throughout Asia have all
complained that hydroelectric projects have altered their traditional lands.69 More importantly, it is the
degree of compliance that varies. Some states have made extensive efforts to integrate indigenous rights
61
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into their domestic legal systems. The Nordic countries, for example, have created Sámi Parliaments.70
Others, like Namibia, still lack a coherent government policy regarding the protection of their indigenous
peoples.71 Clearly, even if states have agreed to indigenous self-determination in principle, there is no
agreement on what specific obligations this entails.
In conclusion, a great deal of work must be done before indigenous peoples around the world are
able to achieve the full realization of their right to self-determination. There is no question that they are
far closer to that goal today than they were thirty years ago. Formally, most states have acknowledged
indigenous self-determination, and many have also implemented various aspects of it domestically. The
principle itself has even been considered customary international law. Yet there is also no denying that
indigenous peoples continue to face marginalization in the territories in which they live. This paper has
shown that states’ fear of secession, which had previously been the principal obstacle for the transnational
indigenous movement, has largely given way to greater acceptance of indigenous self-determination.
Nevertheless, without a legally binding set of international standards, inconsistencies in state practice
remain. Given the pace at which the international human rights regime has evolved, it would not be
unreasonable to expect greater convergence in this regard.
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The Significance and Implications of the Rise of Ex Officio Prosecution in the
Thirteenth and Fourteenth Centuries: Evidence of an Ely Register
By: Elena Shadrina

By the end of the fourteenth century, ecclesiastical courts benefited from a sophisticated framework of
canon law and the availability of educated professionals to administer justice, both of which developed
over the previous two centuries.1 Major legal advances, such as the rise of ex officio trials and the
professionalization of judicial processes, came into full effect in many areas of Europe. These changes
transformed the administration of justice in society with effects that last to this day. The presence of
processus per inquisitionem placed a greater emphasis on the power of administrative officials and
lawyers in legal processes at the expense of traditional communal approaches to justice. In the short term,
this led to a greater influence of personal factors in trials, as wealthier and better-connected individuals
received more lenient treatment than those without such advantages. Contemporary lawyers and
academics recognized the issues associated with the increasingly bureaucratic character of the justice
system,2 and they attempted to introduce rules that would prevent corruption. However they also strove to
preserve a degree of flexibility in the system in the interest of equity, placing the responsibility for proper
treatment of the case primarily on the judge while also granting the defendant the right to appeals. This
desire to balance the individual treatment of every case with the need to prevent personal factors from
inhibiting justice led to the development of a more balanced and complex legal system, underlying
contemporary legal traditions.
The impact of the Fourth Lateran Council on the development of canon law cannot be overstated. The
decrees of the councils formally defined the frameworks of fundamental legal institutions such as
marriage, while also normalizing legal processes and clarifying the rules of judicial procedure. The Fourth
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Lateran Council introduced the idea of per inquisitionem litigation to prosecute crimes and offences,
thereby eliminating the need for earlier decentralized and simplified modes of administering justice, such
as the ordeal.3 This new method allowed church officials to proceed against a suspect ex officio (as an
official) based on a widely known offence, or on a reputed crime, defined as mala fama.4 Naturally, this
vested a large degree of power in the judiciary, as it was now responsible for case inquiries, and judging
the offence. However, this seems to have been a fairly effective means of prosecution in the context of a
communal society,5 in which a cleric would not be sued for his excesses, but everyone would be aware of
them. In this sense, the per inquisitionem procedure developed as part of an effort to reform the Church
and to prevent clerical incontinence. Other efforts at reform included the tightening of civil rules and a
stricter definition of concepts such as marriage.6 Coupled with the Church’s new ability to pursue
offences based on ill repute, this was fairly effective in reforming and regulating social norms and
promoting Christian marriage.7 In the long term, these developments caused a general rise in litigation,
which, coupled with the rise of jurisprudence in the High Middle Ages, led to a more legalistic society.
Furthermore, the development and increasing frequency of ex officio cases increased the structuring of
Church hierarchies, since the courts perpetuated local control over local dioceses, which were then
subordinate to higher courts of appeal, and eventually, the papacy. This process was eventually mirrored
in common law courts, which adopted many practices based on those pioneered by common law. Thus,
the reforms of the Fourth Lateran Council shaped the legal landscape of Medieval Europe by shifting the
responsibility of administering justice away from the community to official courts and hierarchies.
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These changes in legal culture were not sudden or uniform, and the importance of communal justice
remained present well into the fourteenth century. While processus per inquisitionem placed power in the
hands of the prosecuting official, it was fundamentally based on public opinion, since the valid cause for
initiating a case remained the public reputation for committing a crime.8 However, once the case was
started, it came down to the individual authority of the judge and other officials. It is easy to see how the
individual circumstances and decisions of these figures could affect the judicial process, particularly in ex
officio cases, where the official was both the prosecutor and the judge. This was recognized by the legal
scholars of the time, who discouraged the overuse of ex officio9 and generally tried to ensure a balance
between effective prosecution of criminals and the rights of the defendant.10 However, in practice, the
rules of judicial procedure were often disregarded or modified, and processus per inquisitionem was
quickly becoming the norm,11 so that by the fourteenth century, at least half of cases in local consistory
courts were initiated ex officio.12 In many of these cases, the impact of the personal concerns of individual
officials could often be clearly identified. Examples of this can be seen in the Register of the Consistory
Court of the Bishop of Ely, which record the cases handled by the court between the 21st of March, 1374,
and 28th of February, 1382.13 While the incidents recorded in this register are by no means universal, they
provide an example of the practical application of judicial procedures, which exemplifies the problems
and successes associated with the legal transformations of the time. This court is not fully representative
of the average, since the diocese that it administers includes the University of Cambridge, and by
consequence, the administration of the court had an unusually high level of access to professionally

8

Brundage, James. Medieval Canon Law, p.149
Brundage, James. The Medieval Origins of the Legal Profession. Chicago: University of Chicago Press, 2008,
p.415
10
Ibid, pp.416-417
11
McAuley, Finbarr. "Canon Law and the End of the Ordeal."
12
Donahue, Charles. "Introduction." In The Register of the Official of the Bishop of Ely: 21 March 1374 – 28
February 1382, edited by Marcia Stentz, ix-lxxxvi. Cambridge: The Ames Foundation, 2015.
13
Stentz, Marcia, ed. The Register of the Official of the Bishop of Ely: 21 March 1374 – 28 February 1382.
Cambridge: The Ames Foundation, 2015.
9

Shadrina – Rise of Ex Officio Prosecution

Intra Vires 1.1 (Fall 2015)

60

trained experts in legal matters.14 Therefore, it may overestimate the presence and impact of professional
lawyers on the judicial process in England at the time. However, by using this example, one can better
grasp the dynamics that may be repeated in other courts on a smaller scale.
The personal impact of the prosecuting official on the conduct and outcome of an ex officio case can
be seen in the case of Barnwell/Tavern, which contains an accusation of adultery and incest, where the
woman was said to be the godmother of the married man’s children, thus making their adultery
incestuous.15 At the first hearing in the summer of 1374, the woman in question, Isabel Tavern, failed to
find enough oath-helpers to purge herself of the crime, and the case was put on hold. The second set of
hearings took place in late 1375 and early 1376, and the parties successfully purged themselves with an
unnamed number of oath-helpers and swore not to see each other in suspicious places.16 Between the first
and second sets of hearings, Richard Scorpe succeeded Nicholas Ross as the presiding Church official
following Ross’ death,17 and it was Scorpe who reopened the case . Richard Scorpe, first Baron of Scorpe
of Masham, was a well-educated clergyman from a noble family,18 and for him, the position as the official
of Ely was the beginning of a long ecclesiastical career. He would eventually succeed Thomas Arundel,
the bishop of Ely at the time of this case, as archbishop of York.19 Therefore, he had personal motivation
to reopen all outstanding cases and bring them to their conclusions. Furthermore, he was a personal friend
of the second advocate hired to represent the case in 1375, Henry Bowet,20 making him more inclined to
resolve the case in a favourable manner. Despite Isabel Tavern’s previous inability to purge herself of the
crime, she was able to do so in early 1376 after submitting to the new official.21 The number of oathhelpers involved this time is not specified,22 even though the insufficiency of compurgators caused the
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purgation process to last longer. Furthermore, both defendants called off the appeal they had filed to the
court of Canterbury before submitting to the official.23 It is likely that Scorpe agreed to a compromise that
would both favour the defendants and end the case quickly, which is why they stopped the appeal and
submitted to the court. Therefore, the impact of the change in officials on the process is clear, and it is
likely that Scorpe’s succession as official was vital to resolving the case in an unusually favourable
manner.
In addition to the impact of the prosecuting official, the presence of legal representation could have
also affected the outcome of an ex officio case. At least two cases in the Register, Barnwell/Tavern, and
Littleport/Lakenheath, exemplify the impact of legal representation on the process of ex officio cases.24
Littleport/Lakenheath was against a vicar who was accused of keeping a concubine in his vicarage.25
Barnwell/Tavern and Littleport/Lakenheath were both prosecuted ex officio as criminal offences, and both
involved the defendants hiring an advocate to present their case.26 This violated the guidelines of legal
procedure at the time; defendants in criminal cases should not have had a right to legal representation, and
advocates were not supposed to act as proctors who personally represented clients.27 However, these rules
were ignored in these cases, and it is likely that the advocated had a noticeable effect on reaching a
compromise favourable to their clients. This is especially unusual since, while advocates are known to
have often acted as proctors against the guidelines,28 the presence of legal representation in criminal cases
is not widely recorded until the seventeenth century.29 The individual advocates involved, James
Cottenham and Henry Bowet, had close personal relationships with the prosecuting officials, Nicholas
Ross and Richard Scorpe.30 Therefore, it is likely that when both couples agreed to submit to the official,
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they did so with the foreknowledge that the consequences for them would be relatively light. Both cases
end with the defendants purging themselves of the offences with an unnamed number of oath-helpers and
swearing not to appear together in “suspicious places.”31 This is despite the defendants in both cases
failing to appear before the court several times, being charged for contumacy, and filing and abandoning
appeals to higher courts.32 All these actions could result in more severe punishments, since they
demonstrate contempt for the court and are in themselves offences.33 However, the defendants blame their
legal counsel for filing the appeals, thus removing the blame from themselves,34 and the final settlements
do not seem to take into account their multiple failures to appear at court.35 Therefore, the presence of
advocates in these cases seems vital to the unusually favourable outcomes they achieve, both due to the
legal advice of the lawyers and due to their relationships with the prosecuting official. This represents the
potentially problematic nature of processus per inquisitionem: there is a danger in allowing the individual
lawyers and officials involved to have a great impact on the case and allowing well-connected individuals
to get a favourable treatment in court. When the prosecuting official and the advocate for defence both
have incentives to resolve the case as quickly as possible, the defendants can receive an especially
favourable result.
In both Barnwell/Tavern and Littleport/Lakenheath, the defendants appear to have been fairly wealthy,
since the advocates they employed to represent their cases were part of the local elite and were likely to
require substantial compensation for their services.36 By contrast, a case that seemingly involved no
representation, such as Joseph,37 was likely to receive much stricter treatment for similar offences. In this
case, the defendants John Joseph and Alice, the wife of his uncle, are accused of long-term adultery and
incest. Similarly to Barnwell/Tavern and Littleport/Lakenheath, they fail to appear at court several times
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and do not do penance assigned to them. However, unlike the other cases, they get penalized harshly for
being in contempt of the court, and Joseph spends four days in gaol in Cambridge castle before agreeing
to do penance.38 Unlike in the other cases, his failure to proceed with his appeal to a higher court is
punished with a fine39 and he does not appear to receive any legal counsel to prevent this. In this instance,
it is clear that the easiest solution for the official is to enforce penance without facing an elaborate legal
defence such as that provided by professional advocates. Therefore, this case demonstrates that if the
legal guidelines are followed and the defendant receives no legal advice or representation, the most
expedient and efficient solution for a case where the accused cannot purge himself is to find him guilty
and enforce penance. This is congruent with the ideal way an ex officio case should proceed, and it stands
in contrast with Barnwell/Tavern, where the court stalls and does not enforce penance for over a year and
then accepts purgation with an unspecified number of witnesses. However, the presence of advocates in
not the only difference between these cases, since unlike Stephen Barnwell and Isabelle Tavern, John
Joseph eventually confessed to having committed adultery and then refused to do the penance assigned to
him, making him more clearly guilty.40 Therefore, while the presence of advocates is clearly a factor
contributing to the favourable treatment of Barnwell/Tavern and Littleport/Lakenheath cases, it is not the
only reason the Joseph case received much harsher treatment.
All the cases discussed previously were initiated ex officio and are related to marriage and adultery.
This is not unusual, since marital offences most obviously require a processus per inquisitionem due to
the generally low likelihood of any one individual initiating a criminal case.41 Most of the other cases
involving ex officio proceedings in the Register tend to begin as contentious, and after the settlement or
resolution of the initial case they were continued by the official.42 There were no clear rules dictating
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which cases should get an ex officio citation, and in the Ely register, the reasons for the presence or
absence of a citation are not always clear.43 This is one of the many aspects of processus per
inquisitionem that are left entirely up to the official, since he decides whether there are sufficient grounds
to move against the accused ex officio.44 Overall, this flexible approach seems to work fairly well in the
Register. The more severe crimes, such as committing violence against a cleric, tend to always result in an
ex officio citation even if they are settled by the initiating parties.45 Less severe offences, such as certain
defamation cases, do not.46 Therefore, while in individual cases, one can clearly discern the impact of
individual officials and social status and wealth of the defendants, overall the concept of processus per
inquisitionem appears to work as intended, treating particularly grievous offenses and thus reinforcing
social order.
Furthermore, even if ex officio cases are not wholly immune to individual biases of the prosecuting
officials, they are not entirely unsuccessful in achieving the goals of ecclesiastical judicial system. The
rationale behind the existence of ex officio cases was likely their ability to prevent or resolve scandal in
the relatively small communities of Medieval Europe, and to thus uphold social values by emphatically
renouncing non-compliance with social norms.47 In this context, purgation is just as effective as penance
in ensuring that a person widely known to be guilty of a crime is not allowed to be part of the society. In
case of purgation, the defendant officially proves himself innocent and legally restores his reputation,
whereas in case of penance, he accepts his guilt, repents, and re-joins the society.48 In both instances, it is
acknowledged that a person who breaches the norms of Christian society as defined and upheld by the
Church cannot be tolerated in a community. In this context, the preventative value of processus per
inquisitionem is not clearly related to the accuracy of its sentences. Therefore, low levels of conviction
and mistakes of individual officials could be tolerated in ecclesiastical courts to a certain degree, since
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they largely dealt with non-violent offences that fell under Church jurisdiction, and their main goal was
upholding decorum in society. The problematic and sometimes arbitrary nature of this process only
became a problem if the church became too willing to surrender the accused to the secular authorities for
punishment, in which case the ecclesiastical courts shifted from their preventative model to a punitive
one.49
The evidence of the Ely Register demonstrated that processus per inquisitionem was prone to being
affected by personal biases of the officials and that the wealth and status of the defendants could secure a
favourable outcome by providing them with access to professional legal representation. This was at least
partly due to the centrality of legal professionals to the administration of justice at the time, which was
one of the consequences of the legal developments of the previous centuries, most notably the Fourth
Lateran Council. By the end of the Fourteenth Century, canon law courts became highly specialized
institutions staffed by educated lawyers who had a large impact on the administration of justice. In the
context of this time, even though abuses of ex officio litigation were recognized and discouraged, the
social benefits of this way of initiating legal proceedings generally outweighed the potential issues with
placing the power to prosecute and judge in the hands of one official. The eventual implications of these
legal proceedings would eventually transform the procedure required to justify initiating an ex officio
case,50 however, the concept of a judicial official or a government prosecuting individuals lives on as one
of the most common forms of litigation.
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