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Letter from the Editor
The University of Toronto Pre-Law Society aims to actively engage students in the study of the
law and to help further their personal and professional ambitions as they pertain to the law. The
Intra Vires Law Journal represents a crucial step in this regard, and, as such, we are very excited
to release this second issue.
Intra Vires is divided into three sections: “Canadian Law and Politics;” “International Law;” and
“Jurisprudence and Legal History.” All submissions were submitted to a blind review process by
multiple reviewers. Accepted submissions were put through multiple rounds of edits.
We begin the “Canadian Law and Politics” section with Lazare’s essay about the oft-cited R. v.
Malmo Levine (2003) case and its relationship to positive liberty. Next, Kennedy gives a brilliant
critical analysis of Bill C-51, such that is particularly apposite given the current political and
social climate. The final essay of the section is written by Najm about the way in which
Canadian legal discourse affects the treatment of indigenous women. Given the recentlylaunched public inquiry into the missing and murdered indigenous women and girls, this essay is
is both incredibly relevant and enlightening.
Our “International Law” section features Rashid’s essay considering the international legal
response to gendered sexual violence against women in the Yugoslav Wars.
Finally, our “Jurisprudence and Legal History” section includes, on the one hand, Sniderman’s
essay on the Nazi legal regime and the ways in which the Nazis created a legal framework
amenable to otherwise illegal actions. Lewis’ essay on the doctrine of frustration closes off this
issue with a particularly interesting discussion.
We hope that this second issue of Intra Vires will challenge you with novel legal questions and
perspectives.
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Canadian Law and Policy
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R. v. Malmo Levine: The Case for Positive Liberty Warranting
Protection Under Section 7 of the Canadian Charter of Rights and
Freedoms
Hannah Lazare
This submission to the Supreme Court of Canada will highlight the reasons why positive
liberty is of sufficient importance to warrant protection under Section 7 of The Charter of Rights
and Freedoms. In the case R. v. Malmo-Levine, Malmo-Levine put forth the argument that
marijuana was a fundamental part of his identity and lifestyle. Essentially, he presented the idea
that it warranted protection as the exercise of his positive freedom.1 Though the court ruled to not
uphold his right to smoke marijuana, there are important reasons, omitted by Malmo-Levine, for
why the Court should defend positive liberty as a rule. This positive liberty, defined as ones
affirmative right and capacity, free of obstacles internal or external, to exercise control is
measured “to the extent that one has effectively determined oneself and the shape of one’s life.”2
In this sense, positive liberty is not merely a freedom from obstacles but rather a freedom to be
able to realistically attain ones objectives. Traditionally, the Charter condemns the establishment
of obstacles to individuals’ freedom—i.e. protection of their negative liberty, not to be prevented
from action—but this submission with argue that The Charter would be better founded as a
platform for the defence of individuals’ positive liberty. This is because of how positive liberty
relate to those negative liberties Section 7 traditionally protects. Section 7 of the Charter which
states that “everyone has the right to life, liberty and security of the person and the right not to be
deprived thereof except in accordance with the principles of fundamental justice,”3 should be the
platform for complaints of restrictions to one’s positive liberty. This is true insofar as all those
negative liberties that are most important to human beings are those negative liberties that
promote positive liberty. The notion that those negative liberties that are most defensible are
derivative of the aforementioned definition of positive liberty is a notion echoed by both John
Stuart Mill in his 1859 On Liberty and by Charles Taylor’s What’s Wrong With Negative Liberty
1R.v.
2
3

Malmo-Levine; R.v. Caine [2003] 3 SCR 571

Taylor, “ What’s Wrong With Negative Liberty,” 359.

Canadian Charter of Rights and Freedoms, s 7, Part I of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (UK), 1982, c 11.
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(1985). Further, their respective emphasis on the importance of positive liberty stems from it
being the freedom that individuals actually care about. The aforementioned reasons substantiate
the claim that Section 7 of The Charter of Rights and Freedoms should reserve the right to
defend positive liberty.
Positive liberty is of the utmost importance because it is through positive liberty that
individuals are able to prioritize and derive their negative liberties. In Charles Taylor’s critique of
what he calls the “crude” form of negative liberty, he presents valid reasons that discredit how
these liberties claim to be important. According to Taylor, the basic “intuition that freedom is a
matter of being able to do something or other, of not having obstacles in one’s way, rather than
being a capacity that we have to realize” seems attractive initially but is none the less
problematic. This definition relies on hypotheticals or “opportunities.” While “crude” negative
liberty speaks to a lack of external obstacles preventing someone from acting, it does not address
whether they are otherwise able to act. Negative liberty, an “opportunity-concept”, does not
adequately explain the way human beings do, or want to, experience their freedom. His
“sophisticated” form of negative liberty, that accounts for the practical or experiential form of
negative liberty, taking both internal and external obstacles to action into account, is almost
indistinguishable from positive liberty itself. Taylor’s model thus allows us to see how negative
liberty, in its only defensible form, is essentially only defensible as a derivative of positive
liberty.
Taylor’s comparison between Britain and Albania clarifies his notion that negative liberty
is most relevant insofar as it allows individuals to exercise their positive liberty. He compares the
negative freedom that is restricted in Albania—the freedom to practice religion—to that
restricted in London—the abundance of traffic lights that largely restrict individuals’ freedom of
movement. By this calculus, considering the amount of people living in London, impacted by the
imposition of traffic lights, compared to those relatively fewer individuals who are affected by
the religious limitations in Albania, Albania could be deemed the “freer” place. This reduces the
“crude” form of negative liberty ad absurdum. Freedom to practice one’s religion is intuitively
the more important liberty. Two major affirmations of relevance to this discussion emerge
through this example; that there is a hierarchy of negative liberties, some of which matter more
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to human beings than others, and that those liberties which matter most to us are those that allow
us to exercise our positive liberty.
Understanding this assertion necessitates a level of defence for those positive liberties
insofar as they are the purpose or end goal of liberty in general. John Stuart Mill asserts that “the
only freedom which deserves the name, is that of pursuing our own good in our own way, so
long as we do not attempt to deprive others of theirs.” 4 Though Mill was a defender of the
importance of negative liberty, he elevates the importance of negative liberty namely as that
which enables the practice of positive liberty. For many, the freedom to practice religion, a
negative freedom, is fundamental to their general freedom to self-govern. These two
philosophers defend the paramount significance of positive liberty as the culmination of itself
and the best form of negative liberty.
Another important component of positive freedom that contributes to its warranting
distinct protection under Section 7 of The Charter, is it being most in line with individuals’
actual conception of liberty. Taylor asserts that “exercise is necessary for a man to be thought
free.”5 Taylor characterizes positive liberty as an inherently “exercise-concept,”6 implicitly
requiring realization. Furthermore, he reasons that individuals are not concerned with potential
for freedom of action if that potential is not realistically realizable. In other words, people most
want the freedom that will allow them to, in practice, live the life of their choosing. A person
with a physical disability might have the negative liberty to attend the University of Toronto—
i.e. there are no discriminatory laws preventing him or other such external obstacles—but few
would argue that without some necessary measures of assuring accessibility, such as providing
wheelchair ramps, the individual is in any meaningful way, free to attend the school. The
aforementioned example is typical of the way positive liberty more adequately accounts for the
kind of freedom that is practical, observable and consequently most important to human beings.
Given these philosophers and their assertions, the burden is now to show why and how
the government, through Section 7 of the Charter should defend positive liberty. Critics will
4

Mill, “On Liberty,” 316.

5

Taylor, “ What’s Wrong With Negative Liberty,” 360.

6

Ibid., 359.
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argue that to provide the resources and means of exercising every form of lifestyle choice would
prove an impossible and even ridiculous task. Are Mill and Taylor arguing that if playing golf is
important to an individual the government should provide her with clubs, balls, and time off
work to pursue this hobby? My response to this criticism is that Section 7 is perfectly able to
account for this though the reserved right to discriminate—i.e. elevate certain freedoms as more
important than others—based on the right to deprive individuals of this liberty “except in
accordance with the principles of fundamental justice”7. The argument here is that the Courts be
obligated to provide a platform for protecting those things that are relevant to positive liberty not
that the Courts should legislate to protect all facets of every lifestyle choice that could exist. The
reserved right to uphold positive liberty remains incredibly important in certain circumstances
that must be defended. For instance, individuals with disabilities should have the right to appeal
to the Court for restrictions on their liberty caused by inaccessibility to certain venues. Though
there may be no physical barrier preventing someone who is paralyzed from getting to class, if
the government doesn’t ensure that there are wheelchair accessible ramps, there is no legitimate
claim that the said individual is actually free to attend school. In circumstances like this, the
importance of defending

positive liberty to all people with physical disabilities, usurps the

inconvenience of having to hear about ones positive rights to pursue their hobbies—i.e. to play
golf. The courts can rule that not providing one with golf clubs or time off work to play golf is a
restriction on ones positive liberty that does not interfere with those principles of fundamental
justice. That said, not providing disabled people with accessibility services undermines equality
and thus warrants defence on the grounds that going to school is an essential and relevant part of
the said individuals positive liberty.
Positive liberty is the most important from of liberty human beings can enjoy. It is this
freedom that drives their classification and prioritization of those values that matter most to them
as individuals. It allows them to understand those negative liberties they want most to enjoy, and
it is the freedom that allows them to actually feel free. That the Canadian government should use
Section 7 of The Charter of Rights and Freedoms as a platform for addressing and understanding

7

Canadian Charter of Rights and Freedoms, s 7, Part I of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (UK), 1982, c 11.
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restrictions that impact positive freedom—that is, ones right to possess those conditions
necessary to live the life of ones choosing—is herein substantiated. In using Section 7, the
government would be able to defend those principles of fundamental justice, such as true
equality for people with physical disabilities, that are most prominently presented as conditions
for those individuals accessing their positive liberty. These types of scenarios are characteristic
of those freedoms that the Charter sets out to defend in order to promote values, such as equality.
Positive liberty is important in that it is the end goal of all liberty and in that it is the way humans
most want to be free. The Charter should strive to capture and defend freedom in its best form:
as positive liberty.
Works Cited
Charles Taylor, “What’s Wrong with Negative Liberty” (1985), in Law and Morality: Readings in Legal Philosophy
Third ed., edited by David Dyzenhaus, Sophia Reibetanz Moreau, and Arthur Riptstein (Toronto: University
of Toronto Press, 2008) 359-369.
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Critical Analysis of Bill C-51: How It Fails Canadians’ Security and
Rights
Richard Kennedy

The manifest purpose of Canada’s recent security legislation, Bill C-51, is to prevent
terrorist attacks, combat terrorism, and protect Canadian society (Parliament of Canada 2015).
However, further analysis suggests that the bill has latent effects that are contradictory to its
stated purpose of protecting society. This paper attempts to draw out these contradictory effects
and argues that Bill C-51 has a negative impact on the prosecution process and Canadians’
constitutionally-protected rights, and that it, ultimately, makes Canadians less secure. First, this
paper will highlight the details of Bill C-51 and analyze the socio-political context in which it
was drafted. Second, it will demonstrate that Bill C-51 makes Canadians less secure because it
hinders terrorist trials and, thus, makes terrorist convictions harder to obtain. This argument will
show how the bill negatively affects many actors in the criminal justice system and jeopardizes
the effectiveness of the trial process. Lastly, it will argue that Bill C-51 unjustly violates the
presumption of innocence, freedom of association, and right against arbitrary detention and
imprisonment, which are all protected by the Canadian Charter of Rights and Freedoms. Indeed,
all of these arguments suggest that Bill C-51 must be repealed in order to protect Canadians’
constitutional rights as well as the basic tenants of Canada’s legal system.

History, Context, and Intentions of Bill C-51
In order to provide a thorough analysis of Bill C-51, the bill’s history, context, and
proposed intentions must be discussed. Bill C-51 received royal assent on June 18th, 2015 and
made many changes to the security laws in Canada (Parliament of Canada 2015). In brief, the
bill allows for greater information sharing between government agencies, creates new criminal
offences regarding the so-called “promotion of terrorism,” introduces a new “terrorist
propaganda” concept into Canadian jurisprudence, lowers the standard required to put Canadians
on no-fly lists, increases the arrest powers of the Royal Canadian Mounted Police (“RCMP”),
and , finally, allows the Canadian Security Intelligence Service (“CSIS”) to “reduce threats to the
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security of Canada” even if the methods used to reduce the said threat would unjustly violate a
right protected under the Canadian Charter of Rights and Freedoms (henceforth,“the Charter”)
(Canadian Civil Liberties Association 2015; Parliament of Canada 2015; Leblanc & Hannay
2015). These changes occurred through amendment of the Criminal Code, the Canadian Security
Intelligence Services Act, and the Immigration and Refugee Protection Act, as well as also
through enacting the Secure Air Travel Act and the Security of Canada Information Sharing Act
(Parliament of Canada 2015).
As has, unfortunately, become typical in the post-9/11 era, this anti-terrorism legislation
was drafted and enacted after Canada experienced terrorist attacks and was the target of
numerous terrorist threats. The aforementioned attacks include the murder of Corporal Nathan
Cirillo at Ottawa’s National War Memorial on October 22, 2014 (Spurr 2015) and the murder of
Warrant Officer Patrice Vincent in Quebec (CBC 2015) by alleged radical jihadist terrorists.
These attacks were followed up by threats from terrorist groups and detained terrorists that
specifically targeted Canadians (Forcese & Roach 2015: 1). These terrorist attacks and threats
were cited by then-Prime Minister, Stephen Harper, as evidence that terrorists were at war with
Canada and that the country needed to defend itself (Leblanc & Hannay 2015). In part as a result
of the rhetoric surrounding the foregoing terrorist attacks, Canadians experienced a heightened
sense of fear in the aftermath of these attacks and threats.
This intensified fear suggests that Bill C-51 was enacted during a moral panic of
terrorism. A moral panic occurs when a threat to society is exaggerated and there is a
disproportionate response to said threat (Rothe & Muzzati 2004: 332). However, the fact that it
was enacted during a moral panic does not mean that Bill C-51 has malicious intent but,rather,
that its creation was reactive to events and disproportionate to the actual level of risk posed by
terrorism, which is not unusual for anti-terrorism legislation (Stuart 2001: 206). This
disproportionate aspect is evident in the bill’s rejection of “key recommendations from the 2006
Arar Commission report, 2010 Air India report and a 2011 report by a Special Senate
Committee” (Roach & Forcese 2015: 143). For example, one of the recommendations of the Arar
Commission report was that the RCMP and CSIS’ information sharing practices “should be
subject to review by an independent, arms-length review body,” which Bill C-51 does not ensure
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(O’Connor 2006: 367). These recommendations were intended to improve the accountability,
transparency, and constitutionality of terrorist investigations and trials (O’Connor 2006: 311). In
other words, these recommendations were intended to ensure a proportionate response to
terrorism;as such, rejecting them is a sign that Bill C-51 is inherently disproportionate. Indeed,
Bill C-51 is giving too much power and validating too many means to investigate terrorists,
which illustrates that legislators have not yet learned from the flaws of past anti-terrorism
legislation, investigations, and commissions. The Conservative government under Harper may
have also created the bill to show that they were doing “something” to combat terrorism, which
may have been influenced by the then-upcoming election and the need to “look tough,” so to
speak, on crime and terrorism for political gain.
In sum, Bill C-51 was proposed, drafted, and passed during fearful and politicized times
in Canada (Forcese & Roach 2015: 1). Such a climate is not an ideal time to pass legislation that
has long-term effects and unintended consequences on Canada’s security and constitutionally
protected rights. Indeed, this context already suggests that Bill C-51 is in need of a sober and
non-partisan review and analysis.
How Bill C-51 Hinders Terrorist Trials
One reason that Bill C-51 needs to be reviewed is because it potentially hinders terrorist
trials. Specifically, Bill C-51 hinders terrorist trials by limiting the discretion of many actors in
the prosecution process, such as federal judges, the police, and both Crown and defence counsel.
The aspect of the bill that appears to most hinder terrorist trials and limit the discretion of
criminal justice actors is the amendment to the Canadian Security Intelligence Services Act,
which grants CSIS new powers to disrupt and investigate terror plans and terrorists. This
amendment changes the mandate of CSIS from an intelligence-gathering agency to an active
terrorist disruption agency by giving CSIS the power to use any means it determines fit to reduce
the threat to Canadian security (Canadian Bar Association 2015: 2).
This new power allows CSIS to investigate people or organizations without a warrant
unless it is certain that its investigative means will violate a right protected under the Charter
(Canadian Civil Liberties Association 2015). This means that CSIS does not need to get a
warrant if it believes that its investigative means could or may violate a Charter right and only
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require a warrant when it is certain that its means will violate a right (Forcese 2015). Indeed,
these new powers increase the discretion of CSIS agents since they are those making the
decisions whether their means will certainly violate a Charter right and thus, require a warrant.
This increase in CSIS discretion suggests that CSIS is a new, secret actor in the prosecution
process.
The increase in CSIS discretion also reduces the discretion of judges because,
historically, it has been the roles of judges to determine whether there are reasonable grounds to
justify a search warrant and whether certain investigative means unjustly violate a Charter right.
Judges, under Bill C-51, no longer have this discretion to evaluate if there are reasonable
grounds for a CSIS search: CSIS only needs their approval if it is certain that their investigative
means will violate a Charter right. This paper argues that this determination of whether an
investigative means violates a Charter right or whether an investigative means should be used at
all is best left with the judiciary.On the one hand, the judicial branch is operated by experts in
law that have a duty and experience in protecting rights, whereas CSIS, for its part, is a civilian
agency with no such duty or experience. In addition, this increase in CSIS discretion and power
is likely to increase the risk and severity of unjust violations to Charter protected rights—such
that will be discussed below (Deibert 2015: 200).
Moreover, CSIS’ new powers also change the role of judges and search warrants from
rights-protectors to enablers of rights violations (Roach & Forcese 2015: 148). Specifically,
when CSIS determines that their investigative means will certainly violate a Charter right, they
can apply for a search warrant that validates their investigative means from a federal judge in a
secret, closed-door, and one-sided meeting (Roach & Forcese 2015: 148). The judge must then
decide the proper balance between investigating serious crimes and protecting individual rights,
which transfers judges into an investigative role in the prosecution process (Roach & Forcese
2015: 148). Indeed, the federal judge will have to pre-authorize investigative means that violate
Charter rights before any reasonable grounds are met, which is usually the requirement to justify
a search warrant. This will likely harm the reputation of the judiciary because it will no longer be
seen as a protector of rights but, rather, as a validator of rights violations. There is also evidence
that CSIS often extends past the means issued in its warrants, which raises the risk of abuse and
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even worse violations of Charter rights than what are pre-authorized by the judiciary (Roach &
Forcese 2015: 149). Indeed, Bill C-51 has armed CSIS with incredible investigative powers and
means in order to disrupt terrorism.
All the same, however, it is important to note that there are some limitations to the
investigative means CSIS can use—all be they very little. For example, CSIS cannot cause
bodily harm, obstruct justice, or violate the sexual integrity of any individual (Parliament of
Canada 2015). As mentioned, these are rather minimal limitations on the means that could be
used. Indeed, CSIS can still unjustly detain people they believe are planning an attack, confiscate
weapons that could be used in a terrorist attack, restrict personal mobility, finances, or
communication, or contact the family members of people whom they believe are planning a
terrorist attack (Roach & Forcese 2015; Leblanc & Hannay 2015). Thus, CSIS has some
limitations in the means it can use, but by no means do these limitations protect Canadians from
egregious violations of Charter rights that can be pre-authorized by federal judges.
Furthermore, CSIS’ new powers harm the discretion of Crown counsel and police
because CSIS has no obligation to disclose the information it acquires to police investigations or
to the courts (Forcese & Roach 2015: 10). In fact, CSIS often shares the least amount of
information required to start a criminal investigation in order to protect its investigative means
and sources of information from being disclosed in a criminal trial (Forcese & Roach 2015: 10).
In other words, CSIS can withhold damning and probative information that could benefit RCMP
investigations and, subsequently, help Crown counsels secure a conviction against alleged
terrorists. Thus, CSIS can violate Canadians’ rights quite easily but are under no duty to disclose
the information it receives from these violations to police agencies. This begs the question of
whether CSIS’ power expansion is actually making Canada more secure since CSIS, which is the
agency with the most information, cannot arrest or put anyone on trial nor is it required to assist
in such securitizing activities.
To be sure, by withholding information, CSIS is harming and limiting the discretion that
the police and the Crown have.Both actors will not be aware of key pieces of information that
may justify laying charges and furthering an investigation or, conversely, dropping charges and
stopping an investigation. Indeed, Crown counsels and police can only use their discretion
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appropriately and achieve their “minister of justice” and “rule enforcer” roles if they have all the
information required to make an informed decision, which Bill C-51 effectively stops them from
having. In addition, it seems contradictory that CSIS cannot disrupt terrorist plots by obstructing
justice, yet it has the power to withhold information that may be useful for a criminal trial and
which is required for police and Crown counsel to make sound decisions. Without doubt, such
withholding could be considered obstructing justice.
The concealed information may also help to prove that there were egregious Charter
violations or evidentiary inconsistencies that could help defence counsel prepare a full answer
and defence. It may also reveal unconstitutional investigative tactics, racial or religious profiling,
or other unjust methods of investigation that have already been found in Canada’s criminal
justice system (Tanovich 2006: 15). The undisclosed information may also be able to provide
more detail and alternative understandings of the case at hand, which may be important for
raising a reasonable doubt (Roach 2010: 174). In addition, since CSIS has less accountability
than the police, it is plausible that unjust investigative tactics such as racial profiling or the
destruction of interview

are

more prevalent. These tactics that can aid defence counsel in

presenting the best defence (Roach & Forcese 2015: 150; Roach 2010: 144-145). Indeed, it
appears as though CSIS’ ability to withhold information also harms defence counsel’s discretion
since, without CSIS’ information, they will not be able to prepare the best defence.
In sum, CSIS’ new powers, which come from Bill C-51, appear to hinder terrorist trials
by limiting the information available to the actors of the criminal justice system, which thereby
limits their discretion. Limited discretion and limited information harms the judicial actors’
ability to fulfill their roles and prove guilt beyond a reasonable doubt—thus making terrorist
convictions harder to achieve and increasing the likelihood of a miscarriage of justice (Roach
2010: 148). Indeed, missing information may raise a doubt that allows a terrorist to walk free but
could also hold the alibi to ensure that an accused person is not wrongfully convicted. Moreover,
making it harder to convict terrorists does not appear to be a valid means of increasing national
security but, conversely, seems to jeopardize Canada’s security. This practical effect is in direct
contrast with the Bill C-51’s intended effect of protecting society, which shows just how
important it is to analyze and differentiate between legislation’s proposed intentions and its
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practical effects. Indeed, it appears as though Bill C-51 limits the courts’ ability to get terrorist
convictions in favour of terrorist disruption, which has serious consequences for Canada’s
national security and also undermines the importance of having a fair trial process.
To be sure, undermining the trial process in favour of temporary disruption not only has
consequences for national security but also violates the accused’s right to a fair trial, which is
protected under Section 7 of the Charter. Fair trials ensure that no one is above the law.They also
ensure that every accused can make a full answer and defence against the charges against them
and that they can be held accountable for the actions they have committed (Minow 1999:25-27).
Indeed, trials intend to eliminate the cycle of vengeance, provide security, and provide closure by
establishing the facts and an objective determination of guilt or innocence, which can only be
achieved by analyzing all the relevant facts and information of a case. Undermining this process
propagates the idea that action outside of the law is acceptable and that certain people are not
entitled to due process or the law’s protection., Bill C-51’s amendment to the CSIS Act clearly
undermines the trial process, as it deals with terrorists outside of the law and withholds
information that stops the actors in the prosecution process from obtaining convictions and
presenting the best defence. In effect, this amendment violates the accused’s right to a fair trial.
In other words, Bill C-51 harms the rule of law and a crucial Charter right, which are values on
which Canada is built.
Finally, disrupting terrorist plots is only a temporary fix to the problem compared to
criminal convictions that offer a more permanent and transparent fix (Roach & Forcese 2015:
141). Convicting terrorists not only ensures long-term security from terrorists because they will
be incarcerated and under constant surveillance but it also publicly denounces the terrorist
organization and its beliefs (Roach & Forcese 2015: 156). This denunciation is important
because it helps reduce radicalization and recruitment and it invalidates the propaganda of
terrorist organizations, which is especially important for organizations such as the Islamic State
of Syria (“ISIS”) that claim statehood and have many aspects of a state, such as bureaucratic
systems (Kassel 2016; Malik 2015). Thus, undermining the trial process symbolically harms the
rule of law, violates the accused’s right to a fair trial, and does not increase national security,
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thereby illustrating the inherent problems with Bill C-51 and the concomitant need for the
current government to repeal it.
How Bill C-51 Harms Other Constitutional Rights
Moreover, it is possible that Bill C-51 will violate more constitutionally protected rights
than just an accused’s right to a fair trial. Specifically, Bill C-51 jeopardizes the presumption of
innocence, the right not to be arbitrarily detained or punished, and the freedom of association,
which are all protected under the Charter.
Bill C-51 violates many Charter rights by giving peace officers the power to arrest a
person without a warrant and to keep said person in custody if, “the peace officer suspects on
reasonable grounds that the detention of the person in custody is likely to prevent a terrorist
activity” (Parliament of Canada 2015). This is different from the current standard of arrest,
which only allows a peace officer to arrest or detain someone when they have “reasonable
grounds to suspect in all the circumstances that the individual is connected to a particular crime
and that such a detention is necessary” (R v. Mann 2004 [SCC] para. 45). The difference is that
the previous standard only grants peace officers the power to arrest when an offence has already
been committed or when they can suspect, on reasonable grounds, that one is about to be
committed, whereas the new arrest standard allows peace officers to arrest a person well before
terrorist activity occurs, which makes it a preventive arrest. This new arrest standard does not
even necessarily have to prevent a terrorist activity but, rather, has to likely prevent a terrorist
attack. In other words, there only needs to be a weak nexus between a terrorist activity to justify
a preventative arrest whereas standard arrest practices requires a strong nexus. Roach & Forcese
2015: 153). To be sure, Bill C-51’s preventative arrest violates the presumption of innocence
because an innocent person who has not engaged in any terrorist activity—and may not have
even been planning to—could be arrested under this legislation if the peace officer believes the
arrest will prevent them from engaging in a terrorist activity.
This violation to the presumption of innocence is further exacerbated when the breadth of
what is considered terrorist activity in Canada is analyzed. Bill C-36, which was an earlier antiterror legislation in Canada, defined terrorism, terrorist groups, and terrorist activity in a broad
manner. Indeed, the definition of terrorism and terrorist activity in Canada captures the activities
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of legitimate social groups and non-terrorists, such as anti-globalization protests, labour union
stoppages, or Indigenous people blockading lodger roads (Stuart 2001: 210-211). Many of these
groups pose no threat to Canada’s security and many are simply engaging in their democratic
right to protest but because of the broad definition of terrorist activity, they can be defined as
terrorists and therefore can be subject to a preventative arrest under Bill C-51. Thus, peace
officers, with their new powers under Bill C-51, could technically arrest and detain people from
almost any protesting group in Canada because they could meet the definition of engaging in a
terrorist activity under Bill C-36. To be sure, people arrested under Bill C-51 do not need to be
linked to a terrorist group, violence, or terrorism but rather only connected to the over-broad
concept of a terrorist activity (Bronskill 2016). This harms the right to protest and the freedom of
association because certain protesting groups can fall under the purview of Bill C-51’s
preventative arrest. Indeed, many of the democratic values that Canadians values appear to be
threatened by Bill C-51.
Moreover, this broad definition of terrorism and the low standard for a preventative arrest
and investigation regarding terrorist activity is surely going to produce many “false-positives.” A
false-positive refers to a situation wherein an innocent person is subject to investigation,
detention, or arrest because they appear to be terrorists by definition but, in reality, pose no threat
to society (Roach & Forcese 2015: 145). The protest groups described above, as well as many
others, are likely to be become the centre of false positives and be investigated by the RCMP or
CSIS, which this paper argues is a waste of government resources and does nothing to combat
real terrorist threats. Someone being arrested because they fall under a false positive category
surely violates Canadians’ rights against arbitrary arrest and detention because, in these
situations, there would be no reasonable grounds for the arrest. There is also empirical evidence
that shows that increases in surveillance and detention powers, which have been justified in order
to prevent terrorism, are often used to investigate and prosecute less serious crimes more so than
terrorism (Parmar 2011: 375). There is also evidence that similar anti-terrorism legislation
disproportionately targets racial and religious minorities for surveillance, detention, and arrest
(Parmar 2011: 370; Marshall 2015: 44). Thus, it is possible that Bill C-51 may be used more to
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investigate less serious crimes, criminalize or chill political dissent, and further disadvantage
those marginalized in society rather than combat terrorism.
Although Bill C-51 was legislated in an attempt to combat terrorism, it produces many
violations of Charter-protected rights. Specifically, as this paper has shown, it violates the right
to a fair trial, freedom of association, presumption of innocence, and the right to be protected
from arbitrary detention and arrest. It also harms civic engagement in Canada by potentially
punishing those engaging in political protest, thereby chilling future protest initiatives. Finally,
Bill C-51 harms the discretion and roles of the actors in the prosecution process and limits the
legal denunciation that a trial has on criminals. This list is not exhaustive, as the literature also
suggests the Bill gravely harms Canadians’ privacy interests (Austin 2015) and freedom of
speech (Schneiderman 2015: 165), and psychologically harms marginalized groups that are
likely to be over-targeted using the newly-mandated powers (Forcese & Roach 2015: 9). These
violations are a high cost for a bill that may be used more to investigate innocent people–viz.
“false-positives”–and petty criminals than actual terrorists. Indeed, the response to terrorism
proposed by Bill C-51 is disproportionate to the actual threat and cost of the response. This
disproportionate response highlights, again, that legislation should not be drafted or passed
during times of fear or moral panics because they are often ineffective and have practical effects
that are different from their original intentions.
Limitations and Conclusion – Bill C-51 Does Not Make Canadians Safer
Although this paper has vilified Bill C-51, there are reasonable arguments to be made in
its defence. This paper will discuss these arguments and then propose why they do not justify
Bill C-51.
The first such defence is that Bill C-51 would cause minimal harm to the discretion of
criminal justice actors and the right to a fair trial.The government argues that the new powers
Bill C-51 introduces–viz. CSIS’ new disruptive powers–will only be used when there is not
enough evidence for a criminal charge to be laid and, thus, a conviction would not be possible
(Roach & Forcese 2015: 144). According to this reasoning, any information that is withheld from
police would be to protect the investigative tactics and would not have any effect on the
prosecution process since there would not be an active process. This appears to minimize the
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harm caused to the right of fair trial and the discretion of criminal justice actors discussed above.
This argument also appears to justify CSIS’ power expansion since its extrajudicial powers to
disturb terrorist plots would only be used to ensure security when the criminal law could not,
which appears to be reasonable.
All the same, however, this argument does not take into account the harm caused to the
reputation of the judiciary since judges may still be asked to justify unreasonable Charter
violations for the sake of investigating terrorism. Although CSIS claims to not have received any
judicial approval for any of their cases that have invoked its new powers (MacCharles 2016), the
potential is still present. The foregoing defence also assumes that CSIS has only good intentions
and is not withholding information that could justify laying a charge. In other words, Bill C-51
may minimize the damage it causes to the prosecution process by ensuring some cases or events
never enter such process, which is problematic since secretive responses to crimes undermine the
rule of law as discussed above. Indeed, there is serious concern that CSIS will only use its
disruptive powers when a criminal charge cannot be laid while encouraging the development of a
society based on risk, constant supervision, and rights violation (Forcese & Roach 2015: 9).
Defenders of Bill C-51 may also claim that the information gathered by CSIS could still
be retrieved if it is truly relevant to the case through an O’Connor third-party application (Roach
2010: 147). This application further complicates terrorist trials, which are already complex, and
may not lead to a full disclosure of the information requested, anyway. Non-disclosure of CSIS
information could also be reasonably defended in the name of national security and protection of
informants (Roach 2010: 156). Indeed, this appears to be a valid reason to not disclose certain
information but it directly conflicts with an accused’s right to make a full answer and defence,
which may lead to wrongful convictions and other miscarriages of justice (Roach 2010: 157).
Wrongful convictions and miscarriages of justice should not be the cost for security, and this
paper believes that there are other methods of ensuring security.
Indeed, while Bill C-51 responds to terrorism, it does not take a proactive approach
towards eradicating the roots of terrorism and terrorist recruitment, which may be a better
method of ensuring security while still protecting Charter rights. In other words, there are other
methods to combat terrorism such as the better integration and inclusion of Muslims and
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prisoners into Canadian society. After all, these are often the target of terrorist recruitment
(Mulcahy, Merrington & Bell 2013). Although in some cases trials and non-disclosure of
sensitive information will be required, these cases should be the exception and not the norm,
which is what Bill C-51 attempts to make of them.
Moreover, some defenders of the Bill claim that it was amended so as to limit its potential
threat toon civic engagement. Indeed, the previous Conservative government acknowledged the
risk posed to political dissent and, thus, proposed to amend Bill C-51 to eliminate the word
“lawful” from the counterterrorism exemptions (O’Malley 2015; Chase 2015); clarify that CSIS
does not have any law enforcement power to arrest; and clarify the powers of the Minister of
Transport’s ability to do “anything” to ensure that commercial airlines are compliant with Bill
C-51’s other amendments (Parliament of Canada 2015). Although beneficial, these amendments
do not sufficiently protect dissent that might be considered extreme, nor does it address the
harms caused to the prosecution process. In other words, while the previous federal government
tried to rectify some of the problems associated with Bill C-51,it failed to adequately address
most of the concerns regarding its implementation.
Another potential argument in defence of Bill C-51 is that its CSIS amendment allows
CSIS to protect Canada’s national security from terrorists by allowing it to take measures to
disrupt terrorist plots quickly without having to refer to the RCMP (Leblanc & Hannay 2015).
According to advocates of Bill C-51, this power could potentially save lives and prevent a
terrorist attack by reducing the time-consuming bureaucracy that is required before action is
taken. However, as with the other limitations, this argument assumes that CSIS will only use its
powers in the right circumstances and does not address the rights violations that might occur
during the investigative stages and all the “false positives” that could be investigated. Indeed, if
he Bill takes extrajudicial measures to protect Canadians from terrorists then there is something
wrong with the current policing of society, since security should not come at the cost of the rule
of law and the Charter.
Also, the argument that the Bill is simply protecting Canadians from terrorism is often the
sound-bite that is used by the government to justify other such draconian laws (Leblanc &
Hannay 2015). Using simple rhetoric to justify increases in surveillance and power is a known
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tactic used by politicians to gain public support for legislation because it eliminates the nuance
and complex ramifications of the Bill (Huey 2011: 240). As this paper has shown, Bill C-51 is
anything but a simple bill that protects Canadians from terrorists and, in fact, may be increasing
the risk of terrorism. Thus, simple arguments that claim Charter violations are a small price to
pay for total security should not be given weight.
In conclusion, Bill C-51’s potential benefits do not outweigh its practical costs and, thus,
the Bill ought to be repealed. Much of the popular discussion and debate regarding Bill C-51
often focuses on its negative effects on individual rights—specifically those relating to privacy
(Leblanc & Hannay 2015). This paper has attempted to go further and show that Bill C-51 also
negatively affects the actors in the prosecution process, undermines the rule of law, and violates
more than just privacy rights while not effectively increasing protection against terrorism. In fact,
as this essay sought to show, Bill C-51 may actually increase the risk of terrorism by
undermining the rule of law. To that effect, not only does Bill C-51 make Canada less secure, it
also threatens the very values and rights on which Canada is built. No legislation should threaten
such fundamental values. For all the above reasons, it is clear that Bill C-51 ought to be repealed
and a more nuanced, less draconian approach, to terrorist prevention must be taken.
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Gender, Race, and the Politics of Space: How Does Legal Discourse
Help Shape the Treatment and Representation of Indigenous
Women in Canada
Helena Najm

Despite Canada’s image as being the only country in the world with laws protecting the
right to performance of all cultures, there has always been a crack in the country’s pristine outer
shell with regards to the equal treatment of its residents. The varied First Nations communities
that preceded the colonizers who overtook the space and identity of the nation have been
disproportionately mistreated with regards to their spatial justice, security, and citizenship, which
are all controlled by whitewashed institutional practices that attempt to mask Canada’s colonial
past and these peoples’ claims to their land.
Two ways in which the said colonial dominance is exerted over indigenous constituents is
through exacting violence and murder, both of which disproportionately affect indigenous
women and whose frequency have been called to the attention of international human rights
organizations (Amnesty International, 2014). This is typically masked as simple gendered
violence (which, to be sure, is not much better) in order to avoid discussing the deep-seeded
racism and marginalization that makes indigenous girls and women so disproportionately
vulnerable to a lack of protection from the state (Amnesty International, 2014). This continued
invisibility of the issue places indigenous women among the most marginalized groups in
Canada because of their duality of race and gender, coupled with Canada’s particular colonial
history.
How do discriminatory practices perpetuate the colonial history and relationship that
Canada has with its indigenous population? How are indigenous women, at the intersection of
two discriminated fronts, more vulnerable to this mistreatment? How does the lack of action on
the part of provinces and the country show institutional complacency towards these issues? How
is this type of mistreatment being fought? By using an analysis of one of the most publicized
examples of this injustice (viz. the Pamela George murder case), along with the tools of
orientalism and intersectionality, and raising the hotly-debated question of investigating missing
and murder cases and what strides have been made to render the issue more visible, we will be
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able to paint a more complete picture of the current state of indigenous women’s security in
Canada and what must be done in order to move forward towards a more just society for them.
I - History of Indigenous Women’s Mistreatment and Representation in Canada
Despite what the dominant historical narrative of Canadian history may have us believe,
indigenous people have built a rich history and network in the space that was later occupied by
white, European settlers. These colonists brought with them the same patriarchal norms that had
governed their “civilized” European societies and, therefore, all but completely shifted the ways
in which indigenous women were treated at home (First Nations and Indigenous Studies, 2009).
While, originally, many indigenous women lived in matrilineal First Nations communities where
they were leaders, were admired for their spiritual and mental strength, and were accorded
important societal roles, many settlers misinterpreted the importance that was accorded to First
Nations women, relegating them to a position where their agency and power went unappreciated
(First Nations and Indigenous Studies, 2009). Many colonists also applied control over these
women’s sexualities, since their belief was that women should remain chaste, thereby beginning
to construct the notion that indigenous women who have visible sexual desires were deviants that
were undeserving of the same respect as their “virtuous” (i.e. virginal) counterparts (First
Nations and Indigenous Studies, 2009). Such titles also seemingly gave policing institutions like
the North West Mounted Police and government officials the ability to claim that any
overreaching or violent practices that were put in place could be justified by the “dissolute
character” of aboriginal women (Razack, 2002). One way in which sexuality was policed was
through colonial law, which represents the first way in which aboriginal women were
marginalized using the reconstruction of their identities by a legal framework that never equally
represented or protected them.
The Indian Act of 1876 is one such example of a way in which colonists attempted to
control these women’s behaviour and normalize everyday gender discrimination (Razack, 2002).
It was meant to restructure kinship ties and traditional households in such a way that the
European ideal of the male head of household living with a female dependant without any
marital property rights would be enforced, and whereby women would have to prove that they
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were of “good moral character” in order for their husbands to even be able to will their property
to their wives (First Nations and Indigenous Studies, 2009).
The Indian Act went beyond exacting social control and geographically confining
indigenous women: after the passage of the “pass” system in 1885, aboriginal peoples needed to
get a pass from a government employee before leaving their reserves (another method of
institutional dominance) to limit the numbers of aboriginal women “of abandoned character”
from entering nearby towns (Razack, 2002). This is evidence of the Othering of indigenous
communities that tried to contrast the “bad Aboriginal women” from the “good” settlers that
were responsible for imposing these destructive norms onto their bodies (Said, 1978).
Beyond these initial practices that constrained indigenous people (especially women),
institutions such as the residential school system were implemented. Such schools had the goal
of ensuring that the abandonment of indigenous culture and embracement of European ideals
could begin at an early age, thus allowing colonists to control indigenous lives from childhooddevelopment to adulthood (Aboriginal Justice Implementation Commission, 2001). These
schools would take children away from their families; instruct them for eight-to-ten years
without familial contact; and, in most cases, return them to their homes without the ability to
speak aboriginal languages or connect to their culture, thereby making it more difficult for them
to reintegrate (Aboriginal Justice Implementation Commission, 2001). Even more sinister is the
fact that, since these schools’ inception, it has been estimated that anywhere between 3,200 to
30,000 indigenous children in the residential school system went missing or were murdered
(Ibbitson, 2015) and that many more were abused by their schoolmasters.
All of these inequalities and horrors imposed on Canadian Aboriginal women have led to
a substantially poorer quality of life for them: suicide rates are four times higher for indigenous
peoples than among non-indigenous Canadians (Razack, 2002), and indigenous women’s
average income is less than 75% that of their non-indigenous counterparts (Aboriginal Justice
Implementation Commission, 2001).
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II - Lack of Scrutiny and Outrage Towards Missing and Murdered Aboriginal Women’s
Investigations
In her paper “Globalization as Racialized, Sexualized Violence,” Rauna Kuokkanen
draws a link between economic restructuring and increasing patterns of violence towards
aboriginal women (2008). However, what has been happening has not necessarily been the
increase in these phenomena over the past 30 years, but, rather, since the violence was so
prevalent before that, this might be signalling of a newfound visibility of the issues surrounding
missing and murdered aboriginal women (Kuokkanen, 2008).
The importance and scrutiny applied to these cases vary widely across provinces and
levels of government. For instance, after the 2014 murder of First Nations teenager Tina
Fontaine, then-Prime Minister Stephen Harper refused to launch an investigation into whether
the incident was reflective of a wider system of violence against indigenous women in Canada.
To that effect, he stated that such an investigation was not a priority and concluded that the
murder must have been an isolated case—longstanding public outcry, notwithstanding. Such a
response begs the question of what constitutes a priority in the national government’s eyes.
Furthermore, there is a lack of consensus over who ought to handle the brunt of the
investigating in such violent cases: while police departments officially take care of missing
persons and homicide cases, national organizations also try to gather statistics because they have
a personal stake in the matter and/or feel frustrated over the apparent lack of police action in
these cases (Vancouver Police Department, 2011). Similarly, there is an issue surrounding a lack
of availability of public records on the matter that not only makes the situation more difficult for
the community and for victims’ families, but also inspires more distrust in the police’s abilities
(Vancouver Police Department, 2011). This situation highlights the lack of organization on the
part of government institutions where it comes to reacting to violence against indigenous women.
III - The Murder of Pamela George: How Does the Interplay Between Sexuality, Gender
and Race Create Particular Spaces of Oppression?
Pamela George was a member of the Saulteaux (Ojibway) nation who worked as a sex
worker on the outskirts of Regina, the capital of the prairie province of Saskatchewan. Regina is
a very distinct location for this situation to occur in, since it is a small city (around 200,000
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residents) that has a larger Aboriginal urban population (15.6%) than any other city in the
country (Bureau of Statistics, 2011), a phenomenon that is so recent and uncommon that Regina
is still perceived as being a very white city, with most of these people being displaced to areas of
neglect and invisibility. During Easter weekend in 1995, George was murdered by two young
white men who were in town from university to visit their families for the holidays and to take a
break before starting their summer jobs (Razack, 2002). One major fault concerning the language
surrounding George’s description throughout the trial was that it lacked all of the human qualities
that were attributed to the boys: she was a family-oriented individual; a member of a vibrant,
caring community; and just as valuable a member of Canadian society as these boys could have
been. Despite these facets, George was continuously dehumanized throughout the trial. The
language that was used to describe her had a major hand in constructing an image of the
“uncivilized,” “dirty” sex worker that stood in opposition to the civility of the white boys and
society that brutalized her. Arguably, because of Pamela George’s identity as an indigenous,
sexualized woman existing only in an invisible market—an invisibility that was further
exacerbated by the space of invisibility that has been built around indigenous Canadian
communities—she did not have an identity attached to her to begin with and could only be
defined in contrast to the societal sphere to which the lawmakers and jury belonged. It is for this
reason that Pamela George, and so many other women like her, do not seem to have been
accorded the same scrutiny and respect in the eyes of the law that other Canadians appear to be
given.
The two boys, upon returning to their hometown, decided to embark on an adventure in
Regina’s spaces of deviance and seediness, notably in an area called “The Stroll,” in a manner
that only inheritors of colonial power could: in inhabiting a social place of trust and security,
then transgressing those societal borders to infiltrate a milieu that is foreign and undesirable to
them, and then returning to their “safe” homes, they are able to depart from their realities and
tout their ability to survive when they return to the familiarity of their social world (Razack,
2002). This discourse surrounding the space of indigenous Regina residents may reveal
something about the poverty and forgotten nature of these communities, but more importantly
attaches negative connotations and visualizations of urban decay onto native bodies and homes.
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In turn, this reasserts the necessity for colonial bodies to enter this space and confirm that they
are members of a more civilized faction of Canadian society, in contrast with the aforementioned
space of social deviance (Razack, 2002).
When recounting the happenings of the night in question, the boys’ testimonies describe
two previous attempts at soliciting sexual favours, after which they were finally able to convince
Pamela George to enter the car with them (Razack, 2002). Such a timeline helped to show how
the boys saw these women as being interchangeable, setting up the case in a way that
dehumanized the women who work in the area by reinforcing their invisibility in Canadian
society with very subtle uses of language. They could not recognize the first sex worker whom
they approached (viz. Charlene Rosenbluff), because native women were only seen as
exchangeable sexual objects, despite having accidentally approached Rosebluff twice that night
(Razack, 2002). The two men then drove George to an isolated farmland outside of town, a
“place littered with bullet casings and condoms,” thus reinforcing the connection between sexual
dominance and violence in a way that seems almost too metaphorical to be true. This choice of
location is also proof of the continued shame surrounding sexual practices: in an isolated noman’s land, violent acts can be committed without consequences because of the perpetrators’
increased anonymity and the suspension of norms of civility (Razack, 2002).
Following oral sex, the boys took turns beating George. They left her lying face-down in
the mud, a symptom of their view of her being disposable, almost like trash, while showcasing
the intertwined spaces of sexual and physical dominance that often intersect on indigenous
women’s bodies. They then drove away from the scene and, seemingly without guilt, resumed
their lives until news of the murder had reached them. They had the privilege of being able to
forget the atrocities that they had committed, to leave them behind in the space of isolation that
they abandoned, which is a luxury that is not afforded to the victim or her community. The
defence argued that the boys didn’t know that they had killed her before leaving the scene, and
this was used to build a case for the idea that she walked away and was murdered by an
indigenous man (as though this was a common occurrence). The boys, however, never came
forward once they heard the news of George’s death just a few days later (Razack, 2002). In fact,
after they heard about the murder, they confessed to select members of their friends and family,
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who did not chastise them and who even offered their help to cover it up, showcasing how these
boys’ reputations and futures were more important to them than the brutal punishment that they
exacted on this innocent woman. More examples of this prioritization include when Razack
mentions that the boys’ friends were mainly concerned about the possibility of one of them
catching a sexually transmitted disease and that the murder was seen as an inconvenience that
stood in the way of these boys’ futures and careers.
The boys were arrested one month later, after the Royal Canadian Mounted Police
(“RCMP”) had exhausted a list of Aboriginal and “Stroll resident” suspects, showcasing the
naturalization of acts of violence and social deviance as belonging to that space and the people
who inhabit it, as though these crimes could only be committed by those people and could not be
detached from this identity. In fact, the RCMP had to overcome obstacles in order to keep
searching for suspects in the Aboriginal community, to perpetuate the notion that no violence
transgresses the line between “decency” and “savagery,” despite the fact that the shoe-marks
found on the scene indicated expensive, athletes’ shoes that not many in that region possessed
(Razack, 2002). Indeed, since the boys came from an affluent area of a small prairie city, the
geographies of proximity and trust meant that they were never fully suspected by their peers nor
by authoritative powers. They were given the benefit of the doubt while innocent people were
automatically suspected. When these boys’ geographies overlapped with those of Pamela George
and the indigenous community of Regina in the media, these small-city residents were forced to
confront the intersections between these spaces and their histories that had long been hidden and
all but willfully ignored.
To return to the idea of language constructing identities in court, the Crown and the
defence both maintained that George’s sex work was something that needed to be considered in
this case (Razack, 2002). Although her profession was tied in to her location at the time of the
murder (viz. The Stroll) and therefore consequential to the case, this facet was used as a tool to
justify the actions of the defendants; to avoid talking about the issues of consent and safety that
George deserved; to shift the focus onto her “dirty” profession as opposed to the heinous act;
and, ultimately, to strip her of any reference to her humanity in order to make the act and case
easier to swallow for everyone else. Aboriginal women’s issues are often treated this way in
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order to avoid the guilt and responsibility that privileged communities should feel towards
indigenous people’s mistreatment: the comfort of the former is always prioritized at the expense
of accountability for their actions. The judge instructed the jury to keep George’s profession in
mind when making their deliberations, skewing the judgement in the boys’ favour and sparking
public outrage (Razack, 2002). Ultimately, the boys were convicted of manslaughter, bringing
about the connotation that what they did was accidental (Razack, 2002). The aboriginal
community and some of their white allies believed that the boys deserved at least a seconddegree murder charge and that the judge’s guidance of the jury led to a lighter sentence. The
boys’ beating of George was possibly premeditated and definitely intentional, yet their actions
are not treated as such, with the defence often referring to the incident as being a silly thing that
boys might do when they get together (Razack, 2002). Alex Ternowetsky, one of the defendants,
was paroled in 2000 after having served only two thirds of his six-and-a-half year sentence,
whereas one year later he was facing further, non-related charges of assault, robbery, mischief,
impaired driving, and refusing to take a breathalyzer test (Razack, 2002). In hindsight, these
actions after his release are revelatory of the fact that George’s beating and murder was likely not
accidental and revealed a pattern of violence that would follow Ternowetsky later in life.
While many of the case’s critics want to de-racialize the violence and the law’s response
to it in order to label it as general patriarchal violence, this would remove the added specificity of
Aboriginal women’s mistreatment and, therefore, cannot explain the court’s generalization of
Pamela George as the racialized, gendered Other. This would be in direct contention with the
works of intersectional feminists such as Kimberle Crenshaw, who would see this erasure of a
specific type of discrimination as being just as harmful as the act in itself. It is more just to look
at this murder as gendered racial and colonial violence in order to accurately take into account
the varying aspects of Canadian history that have facilitated this case’s unfair unfolding. For
instance, since George was considered to belong to a space of sex work and Aboriginality in
which violence routinely occurs, the defence diminished the defendants’ legal responsibility for
the violence, despite the defendants having perpetrated it (Razack, 2002). Further, George’s
intersectional identity caused confusion and invisibility in the eyes of the law because of a lack
of a standalone source of oppression, to the point that critics attempted to narrow her oppression
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to class-based marginalization because poverty localized her to The Stroll and to her profession
(Razack, 2002).
History was absent in the trial. Without doubt, such an absence allowed the ignorance of
the continued production of space through colonial measures (such as the boys’ insistence of
transgression into the Othered space of The Stroll) and helped to blur the connection between
this particular violent incident and the history of violence that preceded and motivated it. In this
sense, by turning a blind eye to this colonial history and preferring the employment of racelessness, the law may be seen as complicit in the perpetuation of settler violence.
By un-mapping the journeys between spaces and bodies and deconstructing the
naturalization of these relationships, we will be able to see what kinds of power relations are at
play in the maintenance of these unequal conditions. Settlers’ placements of these people in
reserves are an example of the kinds of practices that prove to be fatal for indigenous women:
Reserves are underfunded and place indigenous peoples, and women in particular, in cycles of
poverty that guide them towards more vulnerable employment. This then leads to the boys’
perceived necessity to rehash the violence that white settlers used to secure land and to see
themselves as entitled to it, marking themselves as dominant by directing violence at a colonized
woman, claiming the right to her space and body.
The purchase of sex through sex work is naturalized as a necessity for men who need to
release excess sexual energy (Razack, 2002), but is also a way of practicing domination and
colonization, i.e. ownership of another body for a limited amount of time and money, and
represents these white boys’ rights to go anywhere and do anything to the bodies of women and
subject populations that they have conquered. In this context, it is said that “the contract cancels
the violence,” when, in reality, the contract only delegitimizes claims of violence by being
applied loosely to the entire situation, establishing that the violence against George was more
permissible because she was contracted for one “morally loose” act. This disregard for her right
to consent, her human ability to change her mind, or her right to own her body is more than
generalized patriarchal violence, but is also tied to the perceived normalcy of purchasing her
body since, as an Aboriginal woman, professions deemed deviant such as sex work are supposed
to be part of her identity.
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In using the defendants’ intents to try to justify the lack of accountability, the defence
tried to argue that, because the boys were inebriated, they could not formulate their true intents
for the night and, thus, that they could not murder or injure her on purpose. There may even have
been a confusion as to whether George consented to the sexual acts at all, since Kummerfeld, one
of the boys, said that they told her that they would kill her if she didn’t perform oral sex. Indeed,
George’s sexuality and poverty seem to have been used as tools to manipulate her into doing
anything that they asked.
The foregoing case is an example of how race shapes the law by informing notions of
what is just and who is entitled to justice, and how whiteness is protected and reproduced
through ideas like contracts between autonomous individuals standing outside history. Clearly,
colonization is not something that has happened and is over, since it is continuing through such
relationships that maintain power imbalances. Pamela George was never able to enter the court’s
and Canadian society’s consciousness as a full person. The only way that the Aboriginal
community had to express resistance was to mourn her death as publicly as possible, in order to
disrupt this willful ignorance of Aboriginal women’s mistreatment.
IV - The Role of Intersectionality and Orientalism in Informing the Foregoing Women’s
Narratives
If we recall the pitfalls of the race-sex analogy (although it was not employed in this
context) we can see how difficult it is for the court to truly try an intersectional case fairly
(Mayeri, 2008). Without trying the case on all of the oppressional fronts to which George was
submitted, even if she won the trial, it would have led to an ignorance of another type of
marginalization that she faced constantly, be it through her sexually-defined employment, race,
gender, or any combination:when you stand at the intersection of all of these forms of
marginalization, there is no one simple way to treat them all in the eyes of the law (Crenshaw,
1991). Since colour-blindness held sway in this legal approach, it is important for us to
reconsider the damaging effects of this colour-blindness on the justice that was served: since the
judge did not seem to want to acknowledge George as having been fully deserving of justice
because of her profession, we can assume that until we reform our discrimination laws to
incorporate a measure of intersectional thinking, there will never be justice for indigenous
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women who need to face this situation more often than other women do (Razack, 2002). In fact,
race rarely surfaced explicitly in the trial, and when it did, it was quickly disconnected from
whiteness, since any deep recognition of these differences would require a firsthand account of
either the events or sentiment towards the issue, and work against the notion of the law working
in a vacuum (Razack, 2002) as an institution devoid of human subjectivity.
If we look to Holmes’ theory of realism in his famous Path of the Law paper (1897), we
can discount the emphasis that was placed on ruling in a raceless manner, since no matter how
separated from racial context the written law might have been, its application would have
involved some measure of subjectivity on the part of the judge and the jury (Holmes, 1897).
However, while Holmes saw the subjectivity of legal ruling as a way for judges to remedy
societal injustices by slightly diverting from a strict written form of the law, Justice Malone used
his seat of power to further instil the damaging stereotypes that have promoted the erasure of
violence against Aboriginal women since the beginning of Canadian colonization and have made
Aboriginal women ashamed of their sexualities.
Sex work emerged as an activity that was strictly for the bourgeoisie and was confined to
demarcated areas of the city during the time when liberal nation-states emerged (Razack, 2002).
Thus, it is natural to see how the superposition of Aboriginal bodies to this space and profession
has brought rise to the orientalist mindset that governed both Ternowetsky and Kummerfeld’s
impressions of trespassing into an area of exotic moral escape and the idea that violence is
attached to these Aboriginal bodies and communities as opposed to having been inflicted upon
them by those in positions of colonial dominance (Said, 1978).
Said’s theory of Orientalism is informed by his particular experience of belonging to a
racial minority, having escaped the Middle East and experiencing people’s perception of his
origins as being somewhat backwards and in antithesis to theirs (Said, 1978). In that sense, the
space of degeneracy that George inhabited only existed in the minds of the boys, the judge, and
the jury, because that image that they all had of it only exists in contrast to their own worlds.
Therefore, their perception of the rough outskirts of the city and their avoidance of it did not
remove them from its everyday business, but rather intertwined them with it in a colonial
relationship (Said, 1978).
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Historically, the notion that a not-yet colonized land was either empty or inhabited by
uncivilized people who needed to be “saved” helped to justify the appropriation of land through
any means (often violent) at the expense of the indigenous community that built networks there.
Despite their early stake in the land, they were often relocated to reserves or poor urban areas,
with settlers bulldozing any informal settlements that natives may have set up. This was done
using the Indian Act (i.e. a regulation of city slums using municipal laws, like zoning), which
represents a manifestation of Mitchell’s Rule of Experts (Mitchell, 2002), stating that colonizers
believe that they know the most effective use of space and therefore deserve to possess it, since
natives cannot possibly have a command of space that is in line with colonizers’ standards.
Since there is a racist perceived mutual-exclusiveness of “Aboriginal” and urban
identities, George was able to be generalized as an intruder, an outsider, and a deviant in the city
(Angus, 1997). In fact, there is such a stigma surrounding leaving the pre-established reserves
that urban indigenous residents are even more marginalized than their reserve counterparts with
regards to access to social services and social networks (Razack, 2002). These, layered together,
make for a particularly painful exclusion of Aboriginal Canadians from urban societies.
Concerning the necessity for a case tried with more consideration for the intersectional
politics at play, the jury was all white, so even with women on the jury the verdict could not truly
be reflective of the justice that George deserved; after all, her position as an Aboriginal woman at
the intersection of many forms of oppression can never be fully understood by those who were
supposed to bring her justice (Angus, 1997).
V - Canadian Response to a History of Injustice: How Can This Violence be Brought to the
Surface?
“Once again, Indian people are victimized by a system that does not reflect our values and the
lives of our people are devalued by the courts.” -Vice-Chief Lindsay Cyr, Federation of
Saskatchewan Indian Nations
Despite this paper’s cynical view towards the inaction of the Canadian populace
surrounding the issue of the systemic abuse of indigenous women, the Pamela George case and
other cases proceeding it have caused some uproar that have helped them gain media traction:
after Ternowetsky and Kummerfeld’s verdicts were announced, a coalition of women’s groups
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based in Regina filed a formal complaint against Justice Malone for his inappropriate comments
concerning George’s profession during his charge to the jury (Angus, 1997). This not only shows
one of the most public outcries against the mistreatment of anything pertaining to indigenous
women, but also the fact that the brutality of this abuse was able to bring together different
interests groups to fight this mistreatment as a coalition.
After the verdict was announced, there were national vigils set up across the country,
notably in its larger cities like Vancouver, Toronto, Calgary, Halifax and Saskatoon, to mourn a
people that had been relegated to invisibility for so long in a very public manner (Angus, 1997).
In a time and place where people have been silenced for so long in the face of injustice, perhaps
one of the most important mechanisms of resistance is to mourn very publicly, to render bodies
more outwardly political, and to force these injustices into the public eye.
What remains to be seen, however, is how the recent controversy surrounding the
accumulation of unsolved missing and murder cases will be handled, and by whom (the
provinces, citizen groups or the federal government). While opening the investigation into the
1,200 missing and murdered aboriginal women in the last 30 years can be found on Prime
Minister Trudeau’s electoral platform, he was only elected in October and has not had enough
time to deliver on all of his promises. If the past should be any indicator of Trudeau’s
performance on the issue, we could expect a continued stalemate: in 2010, the Canadian
government pledged $10 million in support of campaigns for missing and murdered Aboriginal
women; however, this funding has since been cut back, and the means of distribution has been
criticized by Aboriginal women’s groups (First Nations and Indigenous Studies, 2009).
Lastly, one positive impact of these atrocities coming to a head in the media is the
increase in solidarity between other social movements in Canada. The issue of authoritative and
police brutality against disenfranchised populations concerns more than one Canadian
community, which is why the Toronto faction of the Black Lives Matter movement, which has
gained recent traction in response to the acquittal of a police officer for the murder of a mentally
unstable black man, has orchestrated sit-ins and protests to raise awareness for issues that
continue to plague the indigenous community such as the high suicide rate and police violence
(Da Silva, 2016). While it is positive to see social movements organize in solidarity, if we draw

!37

parallels between this and the feminist movement of the 1970s in the United States, wherein
feminists used the framework of negotiation for race and applied it to the gender context, which
led to an oppression olympics of sorts, we can imagine that the current solidarity between Black
Lives Matter and indigenous groups may lead to an eventual fracturing of the coalition when it
comes to arguing for one another’s cause. What may make the Canadian case different are the
various multiculturalism laws in place that may to help to foster a sense of cooperation, despite
their numerous pitfalls.
While there have been some strides towards increased visibility of the systemic safety
issues that plague indigenous women in Canada, this has not directly translated to widespread
institutional reform. Most notably, the law has underserved these women. Having initially been
used in colonial context to repress their agency, women cannot seem to gain anything from the
court until after a brutal death, and even then, they seem to be treated with disdain for merely
existing in the context that colonists created for them, and which Canadian society perpetuates.
While their bodies constitute an entity that is shaped through intersectional politics and
orientalist discourse as a result of hundreds of years of colonial dominance, it is the reform of
judges’ and police departments’ politics that will eventually lead to some long-awaited change.
One encouraging facet of Canadian identity is the spirit of coalition building that appears to be
budding in grassroots organizations and which may help remedy First Nations people’s ideas of
what a Canadian society ought to entail.
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International Law Responses to Gendered Sexual Violence Against
Women in the Yugoslav Wars
Tanzim Rashid

The responses by international law and its institutions to the gendered sexual violence
against women in the Yugoslav Wars from 1991-2001 is commendable for its progressive
recognition of rape and sexual violence as a weapon of war and as an instrument of ethnic
cleansing operations. At the same time, however, these efforts to prioritize a once stigmatized
and ignored facet of war has been mired by a sexist characterization of genocide, the imposition
of a faulty legal duty upon states to intervene in cases of sexual violence during conflict by or
against them, and the misappropriation of non-consent provisions in substantive international
law. These deficiencies in international legal mechanisms collectively reinforce a grim picture
outlining the flawed response to gendered sexual violence during the Yugoslav Wars.
The Yugoslav Wars serve as an extensive and often crass example of the role of sexual
violence in genocide and ethnic cleansing. They featured both a nuanced and progressive
response from international legal institutions—one that prioritized the prosecution of the
architects of the gendered and systematic rape of women in the conflict. This is echoed by
Wolfgang Schomburg and Ines Peterson (2007) who explain that the “statutes […] of the
International Criminal Tribunal for the Former Yugoslavia explicitly include rape as a crime
against humanity” (p. 122). Furthermore, they reiterate that the “ad hoc Tribunal [is] the first to
deal extensively with crimes of sexual violence in times of armed conflict” (ibid). This is evident
in the modernization and progress that took place during the Yugoslav Wars regarding both the
acknowledgement and addressing of sexual violence and rape in very specific and substantial
legalese. All the same, however, these progressions held with them a subtle, sexist
characterization of genocide that ultimately undermined international law's response to these
processes.

Indeed, the International Criminal Tribunal for the Former Yugoslavia’s definition and
provisions for genocide, within their articles, provide a sexist characterization that succeeds in
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undermining the very efforts against gendered violence towards women that the Tribunal aimed
to eradicate. Hilary Charlesworth (1999) writes that when reanalyzing the indictments against
war criminals, Radovan Karadzic and Ratko Mladic, the “systematic rape of women […] is in
some cases intended to transmit a new ethnic identity to the child” (p.387). She further goes on
to explain that in other cases “The systematic rape of women” is considered “humiliation and
terror serve[d] to dismember the group” (Charlesworth, 1999, p. 387). The problem with these
characterizations is twofold: on the one hand, they suggest that sexual violence against women is
problematic in that it serves as an instrument for ethnic cleansing and demoralization of target
populations, rather than as a simpliciter; on the other , such instrumentalization implies a direct
objectification of women as a weapon of war.
Additionally, Christine Chinkin (1994) describes the way in which the Tribunal’s
aforementioned definition of genocide reinforces the notion that “to rape a woman is to humiliate
her community” (p. 328). This insistence that rape, in the definitional confines of genocide, can
only be valid if it is aimed at the destruction of communities and groups, undermines the
individualistic nature of the crime—wherein male dominance over women is proliferated in
times of armed conflict and perceived lawlessness. Maria Olujic (1998) further elaborates that
“war rapes in the former Yugoslavia would not be such an effective weapon of torture and terror
[against communities] had it not been for the concepts of honour, shame and sexuality attached
to a woman’s body” (p. 31). This is an example of a pre-existing, sexist understanding of women,
in which women are not seen as actors in the war but, rather, as both malicious trophies of
victory and defeat and as a means to damage the opposing side. To be sure, the Tribunal’s
provision fail to define rape for what it is: the forcible application of misogynistic preconceptions
of sexual entitlement by male offenders upon women. This sexist characterization is a profound
and telling example of the flawed response by international legal institutions to gendered sexual
violence against women in the Yugoslav Wars. Similarly, the international legal institutions’
creation of a faulty legal duty to be imposed upon states to intervene in the case of wartime rape
and sexual violence in reaction to the concurrent atrocities in Rwanda and Yugoslavia serves as a
further example of a flawed response to sexual violence against women in the Yugoslav Wars.
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The International Criminal Tribunal for the Former Yugoslavia had outlined a specific
provision that imposed a legal duty against state actors and superiors of said states to intervene
during the commission of sexual and gendered violence against women in times of war.
However, as Jide Nzelibe (2013) points out, the “superior’s legal duty to intervene is triggered
only when the subordinate is about to commit rape or is actually doing so” (p. 729). Without
doubt, this duty immediately presents a problem—one in which, by virtue of the provision, the
superior will have no reason to prevent the planning of, or conspiracy to, commit systematic rape
and/or sexual violence against women where no immediate danger presents itself. Furthermore,
Nzelibe notes that “the frequency of rape against women is particularly pronounced during
wartime” (Nzelibe, 2013, p. 729), thus indicating that systemized rape and genocide does,
indeed, exist outside of wartime, albeit to a lesser degree. Thus, the foregoing provision is
extremely problematic in instances where pre-war or post-war systems of sexual violence and
rape against women are no longer accountable to international law, even in instances wherein
they possess the qualities of genocide or ethnic cleansing. Nzelibe (2013) concluded from
“empirical studies of the various categories of wartime crime” under-enforcement that the
“Narrow mens rea requirement on the part of the superior is likely to lead to chronic underenforcement of sexual offences against women committed during armed conflict” (pg. 729). The
said under-enforcement of these laws, coupled with the absence of a broader scope of due
diligence within the law and the statute’s specificity restricting the duty to wartime crimes,
therefore indicates that the international legal response to sexual violence against women during
or around armed conflict proves to be a flawed one.
Finally, the misappropriation of non-consent provisions in substantive international law
serves as another reminder of the disappointing and erred response to sexual gendered violence
against women in the Yugoslav Wars. Specifically, the substantive international law regarding
non-consent in war is problematized by not being grounded in the realities associated with rape
against women in armed conflict. As outlined by Schomburg and Peterson (2007), the
International Criminal Tribunal of the Former Yugoslavia (“ICTY”) had decided not to view
“nonconsent of the victim as an element of crimes of sexual violence” (p. 123). To be sure, this
may, initially seem like a positive provision, ensuring that the lack of consent is not an issue to
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be disputed in a tribunal. However, the ICTY confirmed that, under “Rule 96 (ii) of the Rules of
Procedure and Evidence, the ICTY presumes consent is an affirmative defense” (Schomburg and
Peterson, 2007, p. 123). This may also initially seem reasonable and non-problematic. However,
there is a problem herein, as well: the fault with this provision lies in the fact that sexual violence
against women during the armed conflict in the Yugoslav was, by nature, one of genocide and
ethnic cleansing. This crime against humanity, just like any other war crime, occurred in
situations where there is innate duress and, thereby, the elimination of any chance of there ever
being genuine consent involved. In the fog of war, the question of consent becomes crystallized
when put in the context of its instrumentalization as a means of genocide and ethnic cleansing.
This is a failed response to the sexual violence against women in Yugoslavia, precisely because it
fails to acknowledge the inherent power dynamics of male aggression against females deprived
of power—even before the war’s beginning. The presumption that women who “suffer from
particular effects [of] rape that are not shared by men” (Chinkin, 1994, p. 326) would ever
consent to wartime rape perpetuated for the purposes of genocide is one that is misguided and
essentially callous. Indeed, the misappropriation of non-consent provisions provides yet another
instance in which the international law’s response to the sexual and gendered violence against
women in the Yugoslav Wars was a faulty one.
Without doubt, the international law’s response to the gendered sexual violence against
women in the Yugoslav Wars stands as a flawed and sexist response to the atrocities. The sexist
characterization of genocide, the faulty legal duty imposed upon superiors to intervene against
sexual violence, and the misappropriated non-consent provisions in international substantive law
illustrates this conclusion. While the lessons from the conflict are still being learned, this analysis
calls for further research in the realms of other affected genders and other historical periods.
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Judges in a Dangerous Time: The Nazi Legal Regime and the
German Legal Community
Rob Sniderman

Between 1933 and 1945, Germany was ruled by the National Socialist (Nazi) Party, led
by Adolf Hitler. Hitler’s dictatorial regime, also referred to as the Third Reich, orchestrated the
systematic persecution and murder of tens of millions of people, often purely on the basis of their
race. While the atrocities committed in Germany during the Third Reich’s reign are well-known,
it is important to consider how the Nazi Party was able to take control of Germany and commit
these acts. Indeed, while some may understand the Third Reich as being defined by
“lawlessness,” this regime was in fact formed in a manner that permitted them to pass laws
which mandated these atrocious acts.1 In fact, Nazi Minister of Propaganda Joseph Goebbels
stated in 1934 that “We [the Nazi Party] were not legal in order to be legal, but in order to rise to
power. We rose to power legally in order to gain the possibility of acting illegally.”2 This essay
will thus explore the Nazi Party’s rise to power, and certain aspects of their legal regime, to
investigate the extent to which the atrocities committed between 1933 and 1945 were, in essence,
inevitable. It will additionally consider the role of the German legal community over this period
to question whether the lawyers and judges working in Germany could be held at least partially
responsible for the horrors that occurred.
The analytical framework used in this essay is inspired by political scientist Ernst
Fraenkel. In his book The Dual State: A Contribution to the Theory of Dictatorship, he
characterized the Third Reich as encompassing two interworking forces: the Prerogative State
and the Normative State. Fraenkel’s characterization of these two states is as follows:
By the Prerogative State we mean that governmental system which exercises unlimited
arbitrariness and violence unchecked by any legal guarantees, and by the Normative State
1 Alan
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an administrative body endowed with elaborate powers for safeguarding the legal order
as expressed in statutes, decisions of the courts, and activities of the administrative
agencies.3
In Fraenkel’s view, these two states were able to work together to forward the Nazi Party’s racist
ideology through police and judicial enforcement, respectively. This essay will explore some of
the ways that each of these forces worked individually and together to create a legal framework
for illegal actions.
This essay does not intend to make any normative claims on the laws or nature of the
Nazi regime itself; very few people would argue with the statement that they were horrible laws
which permitted the performance of horrific acts. Similarly, this essay does not intend to make
any legal philosophical claims about the regime to explore if the laws passed should be
considered to be legitimate laws at all, or whether there is a place for morality in the law. Rather,
the goal of this essay will be to explore the factors from before and during the Nazi legal regime
that allowed them to come into power and enact legislation which made it nearly impossible to
avoid the widespread murder and persecution that followed.
The seeds of the Third Reich’s dictatorial rule were set before they came to power, and
were in fact set by somebody outside of the Nazi Party, President Paul von Hindenburg. Three
key acts of President von Hindenburg directly led to the rise of the Third Reich, and moreover
informed the way that the Nazi Party would be able to exploit the legal and political systems in
place. These three acts were: the appointment of Hitler to the position of Reich-Chancellor on
January 30 1933; the signing and issuing of the Reichstag Fire Decree on February 28 1933; and
the passing of the Enabling Act on March 23 1933.
As mentioned, President von Hindenburg was not a member of the Nazi Party. Late in his
career, the Nazi Party had gained many seats in the Reichstag (Parliament), and as a result, von
Hindenburg appointed Hitler Chancellor in the hopes that he would “form a coalition
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government.”4 Shortly thereafter, President von Hindenburg granted Hitler the authority to
“dissolve the Reichstag and call for new elections.”5 This authority granted to Hitler was vital to
his ability to rise to power, because, with the Reichstag dissolved, Hitler could call a state of
emergency in accordance with the Weimar Constitution (to be discussed later) without risk of
being invalidated or overruled.
On February 27 1933, a fire was set in the Reichstag. While the perpetrators of this crime
were not found, it was announced to have been a “Communist threat.”6 As a result, Hitler and
von Hindenburg enacted the “Decree for the Protection for the People and the State,” otherwise
known as the “Reichstag Fire Decree,” on February 28 1933.7 It was this decree that officially
called a state of emergency in Germany, with the alleged goal to “protect Germany against
communist violence.”8 Some key results of this decree included the prohibition of all left-wing
publications, the granting of rights to the police to “arrest opponents at will,” and the institution
of laws imposing the death penalty for “arson, treason, and several other crimes.”9 Finally, the
decree struck down seven articles in the Weimar constitution “until further notice,”10 with the
effect of “abolishing most of the basic rights guaranteed” to citizens.11 The decree did so by
striking down the articles addressing freedom of the individual (Article 114), freedom of speech
(Article 118), and the right to own property (Article 153), among others.12
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While it may seem as if the decree to strike down articles in the Weimar Constitution –
thereby taking away citizens’ rights – could not have possibly been legal, it was in fact a
constitutional act. Indeed, Article 48 in the Weimar Constitution states, “[…] In case public
safety is seriously threatened or disturbed, the Reich President may take the measures necessary
to re-establish law and order, if necessary using armed forces.”13 In other words, by calling a
state of emergency, anything that was done in the name of ‘re-establishing law and order’ was
constitutional. In fact, Carl Schmitt, a political theorist on the state of emergency, claimed in
1922 that calling a state of emergency “[suspended] the entire existing order” by giving the
ruling regime powers that were “in principle without limits.” 14
The third relevant factor preceding the reign of the Third Reich was the “Law for the
Solution of the Emergency of People and Reich,” also known as The Enabling Act, enacted and
signed by President von Hindenburg on March 24 1933. The first article of The Enabling Act
decreed that “Laws of the Reich can be decreed, apart from the procedure provided by the
constitution of the Reich, also by the government of the Reich.” 15 The second article decreed that
“The laws decreed by the government of the Reich may deviate from the constitution of the
Reich as far as they do not concern the institution of the Reichstag and the Reich Council.”16 The
Enabling Act thus took what was already implicitly true in a state of emergency, as explained by
Article 48 of the Weimar Constitution, and made it explicit; now, the German government could
legally pass legislation in direct opposition to the constitution. In other words, The Enabling Act
succeeded in giving the rising Nazi Party “unlimited legislative power.” 17
As can be seen, the impending rise of the Third Reich, and their ability to enact hateful
legislation was largely foregrounded by actions that occurred before Hitler had gained absolute
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power, and through methods that were “modelled on the measures of the Weimar Republic.”18
The Party’s takeover, which began with the above three acts, was “carefully designed” so as to
be “perceived in its time as legal in a substantive sense.”19 As such, one could not question any
of the above acts, nor could one predict what would occur once Hitler assumed the title of
Führer, as the political context of 1933 Germany was such that this legislation was “nothing out
of the ordinary.”20 Moreover, the influence that Hitler had on von Hindenburg in the creation and
enactment of the Reichstag Fire Decree and The Enabling Act is unclear, and so one may wonder
the extent to which the Nazi Party’s rise to power was orchestrated by the Nazis themselves.
Nevertheless, Hitler and von Hindenburg worked as a coalition until von Hindenburg’s death in
1934, following which Hitler became the Führer, or leader, of Germany.
Even before von Hindenburg’s death, one can see the enactment of further legislation that
would begin the formation of the Normative and Prerogative states. For example, shortly
following the Reichstag Fire Decree, the government created the “Special
Courts” (Sondergerichte), which were tasked with dealing with offences falling under the crimes
listed in the Reichstag Fire Decree.21 The creation of these courts was one of many steps taken to
bypass the existing legal system to form a new legal regime which would protect and enforce
Nazi ideology and laws. The “Law for the Reestablishment of the Civil Service” of April 7 1933
had a further role in forming the Nazi Normative State by providing grounds to dismiss any civil
servant who “did not offer sufficient guarantees that they would defend the regime without
reservations.”22 As a result of this law, the regime was able to dismiss any Jews, left-wing party
members, and other non-Aryans to ensure that they could minimize opposition in their courts.
Additionally, this law, in combination with the Enabling Act, allowed Hitler to make “new
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judicial appointments […] on the basis of ideological dependability,” as a further precaution to
ensure that the Nazi Party would not have dissent in their judiciary.23
More drastic measures were taken by the Nazi Party following von Hindenburg’s death in
1934. One major change which altered the Normative State was the creation of the People’s
Court (Volksgerichtshof) on April 24 1934.24 This court was given jurisdiction over counts of
“treason, high treason, attacks on the president of the Reich, major cases of destruction of
military property and assassination or attempted assassination of members of the national or state
government,” thus further bypassing the existing court system by giving away much jurisdiction
formally given to the Supreme Court.25 The People’s Court will be discussed later when
exploring the possible culpability of lawyers and judges during the Third Reich.
As a supplement to these new courts, the Nazi Party enacted many laws calling for the
persecution of their opponents. Perhaps the most important of these laws was the “Law for the
Protection of German Blood and Honor,” enacted on September 15 1935.26 This law revolved
around the idea that “the purity of the German blood is the prerequisite for the permanence of the
German people,”27 and had five clauses forbidding many forms of interaction between “Jews and
citizens of Germany,” including marriage and sexual relations.28 Further laws that were enacted
to enhance the Third Reich’s racist ideologies include “The Law on Dangerous Habitual
Criminals,” “The Decree on Asocial Elements,” and “The Decree on Violent Criminals.”29 Each
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law elaborated upon the type of ‘crimes’ that Hitler wished to be punished, and furthered the
Nazi’s goal towards purification of the German population.
In addition to using the law to specify the types of ‘criminals’ that ought to be punished,
the Third Reich, in its formation of its Normative State, passed “a whole series of laws and
decrees” to define the penalties to which judges should sentence these criminals. 30 Specifically,
these laws and decrees called for the increased severity of sentencing in nearly all cases. For
example, in the amendment to the “Law of the Protection of the Republic,” Hitler decreed that
anybody “who contributes or threatens to contribute to the racial deterioration and dissolution of
the German people” should be given a long penitentiary sentence, or sentenced to death. 31 While
accurate records were not always kept in the German courts, some estimate that, on account of
this worsening of sentencing norms, “more than 35,000 death sentences were issued by German
courts” during the Nazi rule.32 The general trend seen in the laws passed by the Third Reich, as
illustrated by the above examples, and as described by Reich Justice Minister Otto Thierack in
1943, is that “the written law is only to be an aid to the interpretation of National Socialist
ideas.”33 Understood through Fraenkel’s framework, the Normative State was thus formed in a
way that allowed for the legalization of Nazi ideology.
Just as the Nazi Party’s rise to power from the Reichstag Fire Decree and The Enabling
Act were considered ‘legal’ through their references to the Weimar Constitution, so too did the
Nazis pass laws to make the above changes in legislation seem legal. Additionally, they passed
these new laws to ensure that their courts would follow the new legislation. One key example is
“The Code of Criminal Procedure and the Judiciary Act,” passed on June 28 1935, which states
that “[…] when a decision is made on a legal question, the [courts] can deviate from a decision
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laid down before this law came into force.” 34 In other words, it allowed for the court to avoid
being bound by precedent, which in turn meant that courts did not have to treat ‘like cases alike,’
and so could sentence criminals in the cruelest manner possible, as required by the above laws.
In other words, as was described by Carl Schmitt, the Nazi legal system saw a shift from the
general principle of nulla poena sine lex (“no penalty without law”) to a principle of “no crime
without punishment.”35
One final factor which had a large impact on the way that the Normative State functioned
during the Third Reich was the Führer Principle, which in essence gave Hitler ultimate political
and judicial power, even over his own appointed judges. This principle can be seen in its
summarized form in the 1942 “Rothenberger Memorandum,” which claimed that “The Führer is
the supreme judge, [… and] the authority to pass judgment is only his,” and that “A judge who is
in a direct relation of fealty to the Führer must judge like the Führer.”36 Indeed, Hitler, acting as
‘supreme judge,’ intervened in many cases during his reign, occasionally “[ordering] death
sentences to be passed when he heard of sentences of prison terms that he found too lenient.”37 In
fact, approximately three quarters of the “pleas of nullity” seen were “pleas for a harsher
sentence.” 38 One noteworthy example of this is the case of Markus Luftglass, a man arrested for
hoarding eggs. The judge who tried Luftglass gave him a lengthy prison sentence for his
‘crimes.’ Upon hearing news of this, Hitler wrote the judge and demanded that the penalty be
changed to a death sentence. Due to the Führer Principle, the judge had no choice but to follow
orders.39
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The Führer Principle, like other Nazi tactics described above, was made legal through
decrees and legislations. In addition to the Rothenberger Memorandum, Hitler’s judicial power
was established by “The First Law for the Transfer of the Administration of Justice to the Reich,”
as well as Hitler’s own speech to the German Reichstag on April 26 1942. The first of these laws,
passed on February 16 1934, stated that “The Reich President exercises the right to quash
pending proceedings.”40 However, it was Hitler’s April 26 Reichstag speech, inspired by the
Rothenberger Memorandum, which most explicitly stated the Führer principle, as well as many
of the legal principles of the Nazi Party. In this speech, Hitler said:
I do expect one thing – that the nation give me the right to intervene immediately and to
take action myself wherever a person has failed to render qualified obedience and service
in the performance of the greater task, a matter of to be or not to be. […] I therefore ask
the German Reichstag to confirm expressly that I have the legal right to keep everybody
to his duty and to cashier or remove from office or position without regard for his person
or his established rights, whoever, in my view and according to my considered opinion,
has failed to do his duty. […] Furthermore, I expect the German legal profession to
understand that the nation is not here for them but that they are here for the nation, that is,
the world which includes Germany must not decline in order that formal law may live,
but Germany must live irrespective of the contradictions of formal justice. […] From now
on, I shall intervene in these cases and remove from office those judges who evidently do
not understand the demand of the hour. 41
Later that day, the Reichstag “unanimously approved of the rights which the Fuehrer [sic] has
postulated in his speech,” stating that Hitler would not be “bound by existing regulations,” and
would be considered, among other things, “holder of the supreme judicial power.”42 Thus, once
again, a key element which established the Nazi’s dictatorial power was legitimized through the
law and through proper procedure, as, according to Article 32 in the Weimar Constitution, a
“majority of votes” from the Reichstag is necessary to enact any decree.43
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Constitution.

The Prerogative State, while not as related to the ‘legality’ of the Nazi regime as the
Normative State, was nevertheless vital to the overall formation of the Third Reich. The main
role of the Prerogative State, in contrast to that of the Normative State, was to ensure “the
extension and maintenance of [the Nazi Party’s] absolute dictatorship.”44 Consequently, the
Prerogative State operated largely outside of the legal system in order to enforce the rulings of
the system itself, and may therefore be a key reason why many now view the Third Reich as
being defined by ‘lawlessness.’ Institutions that fell under the Prerogative State and “operated
outside the jurisdictions of the normal bureaucracy” included “the SS [Schutzstaffel, or Secret
Police], the concentration camps, and the holocaust.”45 The SS, perhaps the most important of
these institutions in terms of the extent of its power, was decreed on February 28 1933 to be
“neither bound by the provisions of the Constitution nor by any other law.”46 In a later decree,
entitled the “Third Gestapo Act” and enacted on February 10 1936, Hitler stated that “all actions
and affairs within the jurisdiction of the secret police fell outside the jurisdiction of the
administrative courts.”47 In other words, the SS not only received legal permission to not be
bound by pre-existing law, but also received the assurance that it would not be held bound to any
law enacted and enforced by the Nazi courts.
Under the above acts, as mentioned, the SS, as well as the other institutions of the
Prerogative State, had the power to go beyond the law to enforce the Nazi ideology. One
example that illustrates the way in which the institutions of the Prerogative State could bypass
the entire legal system can be seen in a 1940 letter written by Thierack. In this letter, he stated: “I
have therefore no objection whatsoever if all the small and smallest followers who are somehow
connected with the high treason plans […] are brought to their senses by being transferred to a
concentration camp for some time.”48 In addition to being able to bypass the legal system, the
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Prerogative State was able to “actively [intervene]” in legal proceedings.49 In fact, the SS
frequently apprehended “people dismissed from the judicial system because of lack of evidence”
or people who had finished serving prison sentences so they “could be sent to the concentration
camps.”50
The above example shows one of the many ways that the Normative State and the
Prerogative State were intertwined, often ensuring that, if one State could not give a ‘criminal’
the sentence that he or she deserved according to Nazi law, the other could. For example, in cases
that legally could not pronounce a death sentence, the court records often ended with an entry
stating that “after serving his [or her] sentence, the prisoner was handed over to the Gestapo,”
which in essence amounted to a death sentence.51 However, the most noteworthy way that the
two states were seen as working together was through the enactment and enforcement of secret
decrees and legislations, including the Night and Fog (Nacht und Nebel) legislation and the
euthanasia decrees. These secret orders mark the one key way in which the Nazi regime did not
attempt to keep up appearances of legality, perhaps because they knew that it was impossible to
view these laws from a legal perspective. Accordingly, these secret decrees mark an intertwining
of the two states, as the Normative State, in its jurisdiction in the courts, would in these cases act
as the Prerogative State would, without being at all bound by the law. That these decrees are
clear outliers within the Nazi Party’s general tendency to remain within the legal guidelines that
they set for themselves was admitted by the counsel for two of the defendants in the Nuremberg
Justice Case (to be discussed later). The counsel said, in his opening address, “With the
exception of possibly the charge in regard to the Night and Fog Decree, no legal decree is
referred to which could possibly be considered illegal.”52
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The Night and Fog legislation put forward a plan whereby those “accused of resistance”
were captured, taken to Germany, and convicted “in secrecy” in trials where they were not able
to give their own defense; in this way, they were meant to “disappear in the night and fog of the
concentration camps.”53 In these cases, “the victims’ whereabouts, trial, and subsequent
disposition” were withheld from the public. 54 This is confirmed in a letter from the Reich
Minister of Justice to the public prosecutors, which provided a detailed outline of “measures
which were to be taken to assure complete secrecy of the trials.”55 These trials represented a
systematic breakdown of the law, as the accused “were denied the right to introduce evidence,”
were “denied the right of counsel of their own choice,” and often “learned only a few moments
before the trial of the nature of the alleged crime for which he [or she] was to be tried.”56
The euthanasia programme was similarly enacted and enforced unlawfully. Unlike other
laws enacted by the Third Reich, the euthanasia decree “was not based on any previously
existing German law,” and was enacted by “secret order by Hitler” on September 1 1939.57 It is
believed that over 70,000 people were killed as a result of this secret order.58 Thus, one can see
through the above analysis that, during the reign of the Nazi regime, the Normative and
Prerogative States worked both independently and together. The Nazi Party enacted laws that
legally allowed for them to orchestrate the murder of millions, and in this way, on account of the
way in which the regime was formed, the atrocities that occurred can be seen as being inevitable.
The final portion of this essay will provide an analysis of the role of the legal community
during the Third Reich, and the possible culpability of those acting from within the courts. Some
high-ranking members of the justice system were put on trial following the end of the Second
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World War and subsequent fall of the Nazi regime, in the Nuremberg “Justice Case.” Sixteen
defendants, nine of whom were “officials in the Reich Ministry of Justice,” were indicted, and of
the 14 defendants who were still alive by the end of the trial, “ten were convicted on one or more
counts, and four were acquitted on all counts.”59 The case involved many of the laws discussed
earlier in this paper, as well as each defendant’s role in the regime. While this case will not be
discussed directly in full detail, the themes of participation, judicial independence and autonomy,
and the choices given to each judge or lawyer will be considered.
In discussing the possible culpability of a judge or lawyer in the German legal
community during the Third Reich, one must note the different interpretations of the ideal role of
the judge. On one hand, a judge may be seen as being tasked with using their “moral
sensibilities” in coming to a decision, while on the other hand, they may be understood as having
the duty to “interpret as the legislators would intend for [laws] to be interpreted.”60 No matter the
theory, one would agree that “the judge has a duty to apply the law.”61 It is when this duty is “in
conflict” with the expectation that judges “should be the protectors of rights and liberty” that the
role of the judge is not as simple as a choice between one of the above interpretations.62 Instead,
in these situations, one must consider external factors in addition to the judges’ actions. For
example, perhaps a judge will work hard within a wicked legal system to remain as just as
possible while still following and enforcing the law.
On the viewpoint that the judges within the Nazi legal system ought to have been held
partly responsible for the atrocities that occurred during the Third Reich, it is often said that
many people in the legal regime were “willing to apply the law in the most draconian fashion.”63
Moreover, many lawyers were directly involved in the creation of the Nazi laws. For example,
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lawyer Wilhelm Stuckart, along with other colleagues, drafted the 1941 “11th Decree for the
Reich Citizenship Law,” which provided a “legal framework for the deportation” of Jews.64
Another noteworthy example that was discussed in detail in the Justice Case was the
Katzenberger case, where a Jewish man was tried and sentenced to death for having alleged
sexual affairs with a German woman. It was decided that the judge “had determined the result
before he entered the courtroom,” and simply “worked backwards” to avoid any obstacles that
would make it difficult to reach the ‘correct’ verdict.65
The most damning example of judicial participation in the regime, however, is the
People’s Court. Described as “a murderous tribunal in a murderous regime,” the trials occurring
in the People’s Court often abandoned all ideas of legal precedent, process, and fairness,
especially towards the end of the Third Reich, when it was presided over by Roland Freisler.66 As
described in the discussion of the enforcement of the Night and Fog Decree, the People’s Court
often “inflicted severe penalties […] for acts about which the enacted laws were silent,” and
would often apply laws retroactively in order to condemn the accused.67 Another notable
example of this was in the proceedings following the July 20 1944 assassination plot. Following
the plot, Hitler announced the following: “This time I will make short work of them. These
criminals will not be brought before a Court-Martial; they will come before the People’s Court.
They will not be allowed to speak at all, and the sentence must be carried out immediately,
within two hours of its pronouncement. They will hang at once, without the slightest pity.”68 This
quotation shows that the People’s Court acted differently than the other courts in the Nazi legal
regime, and it was easier to condemn the associated offenders to death quickly and definitively
64

Hans-Christian Jasch, “Civil Service Lawyers and the Holocaust: The Case of Wilhelm Stuckart,” in The Law in
Nazi Germany: Ideology, Opportunism, and the Perversion of Justice, eds. Alan E. Steinweis and Robert D. Rachlin
(New York: Berghahn Books, 2013), 49.
65

Reicher, 147.

66

Robert D. Rachlin, “Roland Freisler and the Volksgerichtshof: The Court as an Instrument of Terror,” in The Law
in Nazi Germany: Ideology, Opportunism, and the Perversion of Justice, eds. Alan E. Steinweis and Robert D.
Rachlin (New York: Berghahn Books, 2013), 63.
67

Ibid, 64.

68

Müller, 148.

!60

through that court. In this way, those working in the People’s Court showed a clear deference to
Nazi ideology and will, plausibly sentencing at least 5,266 individuals to death, and consequently
sharing clear responsibility for the terrors that occurred during the reign of the Nazi Party.69
While the above examples suggest that the German legal community was characterized
by a widespread involvement in the Nazi legal regime and willingness to enact their laws, a more
nuanced approach must be taken in the examination of the legal community during the Nazi’s
rule. Indeed, “not all legal professionals” were involved in the enforcement of the regime’s
“policies of racial and political persecution,” and many who were had little choice in the
matter.70 For example, the expectation of attorneys was that they would become “a person
representing the state,” who would act “like the judge,” in effect making it difficult if not
impossible for an attorney to defend enemies of the state.71 Moreover, every civil servant needed
to take the Civil Servant’s Oath, which stated: “I swear to remain loyal to Adolf Hitler, the leader
of the German nation and people, and conscientiously to fulfill the duties of [my profession].”72
The independence and autonomy of the judiciary was also complicated by the many
“Letters to the Bench” written by Minister of Justice Otto Thierack. These letters had the
purported goal of telling judges how they ought to enforce the law and ensuring that German
judges would be brought “in line particularly with the political exigencies of justice.” 73 Between
these letters and the Führer Principle, which, as described earlier, required that judges must
“judge like the Führer,” the role of the judge became “no more than execution of the political
will.”74 Furthermore, as mentioned, if Hitler heard of a decision of which he disapproved, he had
the power to change the verdict. As a result of this, judicial independence was in essence
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abolished by the Third Reich, making it hard to hold the judges responsible for what they were
forced to do. In the Justice Case, in fact, many of the defendants argued, “I was required to do
what I did; I had no choice and, therefore, I had no responsibility.”75
The final point of discussion with regard to the responsibility of the German legal
community during the Third Reich involves the question of what else the judges could have
done. Some believe that, in a wicked legal system, “the judge should consider resigning in order
to avoid complicity.”76 However, in the case of the Nazi regime, simply resigning or attempting
to oppose the Nazi Party was not feasible. As Hitler said in his April 26 1942 Speech to the
German Reichstag, he had the power to force any judge to resign, an ability established by the
July 10 1937 “Decree of the Fuehrer [sic] and Reich Chancellor Concerning […] Termination of
Civil Servants Status.”77 However, though the stated decrees only referred to forced resignation,
it was widely understood amongst the legal community that a judge had “no alternative but to
apply the unjust laws, and risked […] his own life if he objected.”78 Indeed, at least two
prominent judges were executed “for resistance during the Third Reich,” and if a judge had
resigned on account of his or her beliefs, he or she may have risked the same fate.79 Thus, while
some members of the German legal community were clearly culpable and participatory in the
Nazi Party’s rule, the same cannot be said for all of its members, many of whom were in essence
forced to perform their roles as defined by the Party, at risk of death.
The Third Reich was characterized as using the law as a “nationwide governmentorganized system of cruelty and injustice, in violation of the laws of war and of humanity, and
perpetrated in the name of law by the authority of the Ministry of Justice.”80 However, as shown
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in the above analysis, this ‘system of cruelty and injustice’ was enacted, in the most part, in
accordance with the existing legal regulations already in place before the Nazis rose to power.
Moreover, with the exception of the secret orders described above, the legal order was
“administered by the traditional legal institutions of courts, prosecutors, and the bar with a
continuation of the personnel,” thus resulting in an appearance of order and legality.81 As legal
philosopher Ronald Dworkin posited, German lawyers, and lawyers around the world, “had no
difficulty” identifying the laws, institutions, and practices that aided the creation and
maintenance of the Third Reich.82 In this way, the Nazi Party was able to ensure that they would
successfully rise to power, that they could legally enact and enforce the decrees calling for the
prosecution of their opposition, and that their legal community would be forced to submit to their
will. The Nazi regime was, without a doubt, a wicked regime that enacted wicked laws.
However, the Nazis were able to maintain their regime through and with the help of the law, and
in that way, their successful execution of their laws, ideology, and opponents, was unavoidable.
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The Doctrine of Frustration and The Relaxation of Absolute
Promises
Naomi Lewis
Parties to a contract were once forcefully bound to their agreements by a rule that made
contracts absolute. This rule has since been relaxed by the use of the doctrine of frustration. This
paper will examine case law precedents and explore whether the doctrine of frustration has
resulted in the rule of absolute promises being relaxed too much and whether it has, thus,
weakened the value of agreements that contract law is meant to uphold.
The rule of absolute promises reflected a common belief once held in society and contract
law—that is, that the law could offer no protection against one’s own agreements. The rule
dictated that contracts between parties were absolute and the Court offered little reprieve. As a
result, a party could not escape contractual liability even if the circumstances surrounding their
agreement turned out different from what they had anticipated.
The harshness of the rule is demonstrated in Paradine v. Jane,1 in which the Queen’s
Bench ruled that Jane had to continue paying rent on a property from which he was expelled and
which he no longer occupied. The judgment reinforced the belief that entering into a contract
was to be at one’s own risk and, when voluntarily entered into, it is binding. As it was decided,
“When the party by his own contract creates a duty or charge upon himself, he is bound to make
it good.” 2 Thus, inasmuch as he had chosen to enter into the lease contract voluntarily, Jane was
held accountable.
The benefit of such a rule is that it established a clear line whereby upon entering into a
contract, each party acknowledged that they were accepting all possible risks. However, the
result of adopting such an unforgiving rule is the burden it puts on the parties. Indeed, knowing
that the courts cannot offer relief in unforeseen circumstances makes the decision to bind oneself
to a contract a risky one as well as a difficult burden to rationally take on. A society in which
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citizens are required to be exceedingly careful when entering contracts may help them to keep
their word; however, at the same time, it may foster an environment of apprehension wherein
individuals may be afraid to work together, resulting in little forward-moving societal progress.
Taylor v. Caldwell3 played an important role in the evolution of the doctrine of frustration
in contract law by challenging the aforementioned rule of the absolute contract. Agents Taylor
and Lewis rented a Music Hall from Caldwell to hold a number of performances. However, the
Hall was destroyed by fire through no fault of either party. Blackburn J., in his judgment wrote
that the parties did not foresee the possibility of such a misfortune and, therefore, did not
stipulate within the contract what would occur in such a circumstance. Had the judges followed
the precedent established in Paradine, the plaintiff’s loss would have been placed upon the
defendants. To be sure, however, Taylor v. Caldwell must be differentiated from Paradine: while
using the property for Jane was impracticable, providing the Hall for Caldwell was objectively
impossible.
The Court determined that the contract between Taylor and Caldwell was not absolute,
but, rather, that it was subject to an implied condition, a concept extended from service contracts.
The implied condition, in this case, was that the Music Hall would continue to exist. In service
contracts that require a specific skill, for example, the implied condition is the continued
existence of that talented individual. When the performance of that individual is rendered
impossible—by death, for instance—the individual is excused from their covenant. The Court
extended this principle to the topical case of the Musical Hall. As Blackburn J. writes, “There are
instances where the implied condition is of the life of a human being, but there are others in
which the same implication is made as to the continued existence of a thing.” 4
Due to fire that destroyed the implied condition and resulted in the impossibility of
performance, it was found that the contract between Taylor and Caldwell had been frustrated. In
the judgement, it was determined that the impossibility of the performance of the contract was
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not due to a risk for which either party had taken on by entering into the contract. Therefore, the
doctrine of frustration was invoked in order to provide relief to both parties in turn.
The doctrine of frustration can be criticized, as, while it is seen to be a neutral solution in
which both parties are released from their mutual obligations, it still often has the result of
benefiting or harming one party more than the other. In the case of Taylor and Caldwell, both
parties were released from their commitments. However, it could be argued that Taylor and
Lewis bore the greater contractual harm due to their strong reliance on Caldwell’s promise. The
costs of organization and advertising for the event had already been incurred and they further
suffered from the loss of expected revenue from the performances. While Caldwell suffered the
financial loss of losing his Music Hall, that was not due to Taylor’s non-performance. The
doctrine of frustration was introduced as a form of court intervention to aid both parties when
neither one is at fault, but, in some cases, its invocation seems to benefit one party over the other.
Krell v. Henry5 further relaxed the rule of absolute promises by offering additional
grounds on which contracted parties can be excused from performance by extending the
applicability of the doctrine of frustration. Henry, the respondent, rented Krell’s apartment in
order to view the procession of King Edward VII’s coronation. Since the King fell ill and the
procession did not occur, Henry wished to be released from the rental agreement due to
circumstances neither party had foreseen. In its judgement, the King’s Bench found that their
agreement relied fundamentally on an implied condition that the King’s coronation would occur.
Due to its non-occurrence, it was determined that the agreement between the parties was
frustrated and, thus, that the purpose of the contract could not be performed.
The Court’s reach in this case does not seem to be entirely justified. Krell v. Henry may
be an indication that the rule has been relaxed too far. The Court’s continued reliance on implied
conditions is problematic, as the courts are attempting to read into the contracts something that
is, simply, not there. If a condition is so fundamental to a contract, it would, surely, be best to
expressly specify it instead of relying on the judiciary to determine the mental processes of the
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parties and make assumptions of their own. When entering into a contract, parties may negotiate
terms and conditions in a meeting of the minds. If Henry, of the foregoing case, was not
interested in renting the room under certain circumstances, perhaps the responsibility should
have fallen on him to stipulate them. It may be argued that it should have been Henry’s
obligation to include into the contract terms that would free him under specified circumstances
he believed to be fundamental to his use of the room. In this case, he may have arranged to be
freed from the contract upon the cancellation of the coronation, or other conditions such as a
decline in his personal health, a death in the family, or whatever else he saw fit.
In response to these contentions, however, it may be argued that if Henry does in fact
have an obligation to stipulate these conditions, where does this obligation end? It is nearly
impossible to foresee all possible risks one assumes when entering into an agreement. An attempt
to do so would require the parties to perform an onerous and costly risk assessment.
George Triantis, in his piece, “Contractual Allocations of Unknown Risks: A Critique of
the Doctrine of Commercial Impracticability,” suggests that while contracts may seem to be
rendered impracticable by unforeseen circumstances, it is not always true that the parties did not
account for the risk. 6 Surely, not every risk can be allocated individually; however, parties may
foresee broader risks that encapsulate the variable. In this case, Triantis’ view may suggest that
the parties should not be able to claim impracticability for a result that was foreseeable even if
the cause was not. While Henry and Krell may not have foreseen the specific circumstance that
would arise—such as the King’s illness—on a broader level, the risk could have been allocated
in the parties’ agreement under the umbrella of the procession not occurring.
Additionally, the precedent established by such a judgement calls into question where the
line is drawn for the doctrine of frustration’s applicability. If a party were to rent a hotel room to
see an event and the event were postponed, are they entitled to the return of their money? If a
party were to rent a cottage to go skiing and it did not snow, are they entitled not to pay the rental
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fee? Krell v. Henry may open the door to numerous other requests for relief from the courts for
risks that parties may, indeed, have been able to recognize.
To conclude, there are clear benefits to the doctrine of frustration. It has played an
important role in the relaxation of the rule of absolute promises and in liberating parties from
contracts that were rendered impracticable or impossible. The Courts have recognized that not all
outcomes are foreseeable and have acted as interveners in cases where the performance of the
contract would be something starkly different from that which the parties agreed to when they
accepted the terms of their agreement. The doctrine, however, can be criticized for recognizing
implied conditions instead of looking explicitly at what was or wasn’t stipulated in the terms to
which both parties agreed. While absolute promises offered no reprieve at all, it seems that the
doctrine of frustration may be allowing the courts to go too far in the other direction.
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