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THE DISCONNECT BETWEEN MORALITY, STATE
SOVEREIGNTY, AND AUTONOMY

Scope, Methodology, and
Systemic Failure of the
jus cogens Mechanism
By Casimir Legrand

Most international legal
scholarship recognizes that the
international legal system upholds
a category of higher ethical
norms known as peremptory
norms in common rhetoric of the
international legal profession,
“from which no derogation is
permitted.”1 These overriding
principles of international law
form a body of jus cogens — a
Latin term signifying ‘compelling
law’—
that
establishes
a
framework for resolving disputes
over treaty law provisions, which
are often based on different rules
of international law. Peremptory
norms are generally interpreted
as restricting the freedom of
states. Treaties and principles of
customary international law that
violate jus cogens can be declared
to be void since “their object
conflicts with norms which have
been identified as peremptory.”2
Such is theory, but it is
important to consider practice. The
force and scope of the jus cogens

have been at the centre of a history
of debates within the international
legal community. A theoretical
consensus as to the definitions of
its provisions was reached at the
Vienna Conference held in 1969;
ultimately, its recommendations
were codified in Article 53 of the
Vienna Convention on the Law of
Treaties (“VCLT”) signed in that
same year. Unfortunately, it has
been suggested that the codified
version is relatively vague.
As such, there is considerable
likelihood that states will disagree
about the scope and application
of the norms it describes and,
instead, will craft their own
interpretations,
causing
the
integrity of the peremptory norms
to be diminished. Moreover, with
respect to the force of the jus cogens
norms, the findings can, in theory,
be imposed onto other states.
This would inevitably require
them to relinquish their sovereign
immunity, a fundamental precept
of statehood from which many

1

Francisco Forrest Martin, Stephen J. Schnably, Richard J. Wilson,
Jonathan S. Simon, Mark V. Tushnet, International Human Rights &
Humanitarian Law (New York: Cambridge University Press, 2006), 40.
2
Theodore Meron, “On a Hierarchy of International Human Rights,”
The American Journal of International Law 80, no. 1 (January 1986), 14.

6
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states are not willing to part. As a
result, in practice, the jus cogens
fuctions erga omnes in most
cases; that is, towards all on the
basis of consent.3 This calls into
question its accountability to both
the international legal community
and the citizens of the world.
This paper will examine
the theoretical underpinnings
of the role jus cogens norms
occupy within the international
legal sphere. It will begin with
an examination of the scope
and methodology surrounding
peremptory norms as envisioned
by the VCLT. It will then explore
how interpretive disagreements
negatively impact the ability of
jus cogens to protect unassailable
human rights. This paper will
ultimately maintain that while
the efficacy of jus cogens has
rightfully come into question,
it remains a useful concept in
international law.

Alfred Verdross, an Austrian
legal scholar, sought a way to
unpack the concept by adopting
a universalistic understanding
of international law. He argued
that mankind, as a whole, forms
a legal-moral unity anchored in
natural law, allowing him to posit
mankind’s intrinsic responsibility
to jus cogens. He postulated that
states had a duty to abide by an
‘ethical minimum’ by undertaking
certain ‘moral tasks’, such as the
“maintenance of law and order
within states, defence against
external attacks, care for the bodily
and spiritual welfare of citizens at
home, and protection of citizens
abroad.”5 These prescriptions
of normative behaviour set out
to restrict states from violating
fundamental rules of public policy
that could significantly alter the
elemental precepts by which the
international legal mechanisms
are governed.6
This method of thinking
Jus Cogens norms within originated from the language of
and beyond the scope of
the United Nations (“UN”) Charter
the VCLT
following the Second World War,
Most international legal primarily over discussions as to
scholars seem to agree that “jus the prohibition of the unilateral
cogens is a mysterious body use of force. This principle, in
of international law, whose particular, codified in Article 2 (4)
fundamentals remain veiled.”4 of the Charter is “often seen as the
3

Barcelona Traction, Light and Power Company, Limited, Judgment,
ICJ Reports 1970, http://www.icj-cij.org/docket/files/50/5387.pdf, 3, 32.
4
Asif Hameed, “Unravelling the Mystery of Jus Cogens in
International Law,” British Yearbook of International Law 84, no. 1 (2014),
10.1093/bybil/bru023, 2.
5
Larry May, Crimes Against Humanity: A Normative Account
(Cambridge: Cambridge University Press, 2005), 32.
6
Michael Byers, “Conceptualising the Relationship between Jus
Cogens and Erga Omnes Rules,” Nordic Journal of International Law 66, no.
2 (1997), 10.1163/15718109720295265 , 2-3, 211, 219-220.
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archetypal example of a jus cogens
norm.”7 In fact, the International
Law Commission (“ILC”), an
agent under the auspices of
the United Nations General
Assembly, picked up on this
thread in the 1950s and attempted
to impose a fundamental standard
of common values8 upon state
interaction in order to strengthen
the effectiveness of international
law in areas of so-called common
concern. The ILC’s primary goal
was to recognize serious abuses of
existing international legal norms
that stretched beyond the purview
of the law of treaties to laws
governing state responsibility.
After several decades of work, four
special rapporteurs of the ILC—
James Brierly, Hersch Lauterpacht,
Gerald Fitzmaurice and Humphrey
Waldock9—produced the Draft
Articles on the Law of Treaties in
1966, a collection of 75 articles
that would eventually culminate
in the VCLT of 1969. It followed
therefrom that the VCLT was able
to codify several fundamental and
contemporary international law
principles—notably, the jus cogens
mechanism under Article 53.
This Article pertains to ‘Treaties
conflicting with a peremptory
norm of general international law’

(jus cogens), and provides that,
A treaty is void if, at any
time of its conclusion,
it
conflicts
with
a
peremptory
norm
of
general
international
law. For the purposes of
the present Convention,
a peremptory norm of
general
international
law is a norm accepted
and recognized by the
international community
of States as a whole as
a norm from which no
derogation is permitted
and which can be modified
only by a subsequent norm
of general international
law having the same
character.10
In addition to prioritizing the
jus cogens norm above treaty
provisions, Article 53 attempted
to set up four criteria for a
norm to gain peremptory status,
specifically: (1) status as a norm
of general international law; (2)
acceptance by the international
community of states as a whole;
(3) immunity from derogation;
and (4) modifiable only by a new
norm retaining the same level of

7

James A. Green, “Questioning the Peremptory Status of the
Prohibition of the Use of Force,” Michigan Journal of International Law 32,
no. 2 (2011), 10.5040/9781472565266, 216.
8
Ioana Cismas, Religious Actors and International Law (Oxford:
Oxford University Press, 2014), 267.
9
Ian Brownlie, Principles of Public International Law (Oxford:
Oxford University Press, 1998), 607-608.
10
Hameed, “Unravelling the Mystery of Jus Cogens in International
Law”, 5.
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status.11
The essence of these
criteria was reiterated in 1986
at the Vienna Convention on the
Law of Treaties between States
and International Organizations
or
between
International
Organizations.
Discussions
occurred as to how to extend
the jus cogens framework to the
larger international community
of states as a whole. Specifically,
the Convention “followed the
same canons of interpretation as
the 1969 VCLT”12 to attribute the
same level of binding authority
grasped from jus cogens to the
interests of the entire international
community, in line with the
doctrine of international jus
cogens. For instance, in the
Nicaragua Case, the International
Court of Justice (“ICJ”) clearly
affirmed jus cogens as an accepted
doctrine of international law.
Similarly, the ICJ described
therein the prohibition on the use
of force as being a “conspicuous
example of a rule of international
law having the character of jus
cogens.”13 This extension of jus

cogens to the larger community
of states reveals that all states’
general legal procedures are
conducted in the manner of erga
omnes, meaning “in the event
of their breach, the legal interest
of every state is effected, and
therefore states are entitled to
invoke the responsibility of the
breaching state.”14

Sources of jus cogens

As referenced in the
Nicaragua Case, the two most
commonly used and established
sources of law discussed in the
peremptory ruling prohibiting
the use of force were treaty
and custom.15 It is commonly
understood that peremptory norms
can be derived from custom
or treaty but no other source.
However, there are serious flaws
in attributing the peremptory
nature of jus cogens to treaties
or customary international law.
Many legal scholars contend that
jus cogens cannot explicitly come
from treaties, as there is no way to
bind a treaty’s parties to willingly

11

United Nations, “Vienna Convention on the law of treaties: Article
53,” Union Nations-Treaty Series (1980), https://treaties.un.org/doc/
Publication/UNTS/Volume%201155/volume-1155-I-18232-English.pdf, 344.
12
1986 Vienna Convention on the Law of treaties between States and
Organizations or between International Organizations , ILM 25 (1986).
13
Gennady M. Danilenko, “International Jus Cogens: Issues of LawMaking,” European Journal of International Law 2 (1991), 42, 44, supra
note 2 at 42.
14
Thomas Weatherall, Jus Cogens: International Law and Social
Contract (Cambridge: Cambridge University Press, 2015), 399.
15
Boleslaw Adam Boczek, International Law (Lanham: The Scarecrow
Press, Inc., 2005), 26.
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modify the treaty terms, nor is it
possible to relieve the party from
its obligations under the treaty.16
Furthermore,
if
universally
projected jus cogens rules were to
acquire their roots from treaties,
all treaties would have to be
universally ratified by all parties
thereto. To this day, no single
treaty has ever been universally
ratified, thus calling into question
the influence that treaties bear on
the jus cogens principle.
In a similar vein, it
is problematic to derive the
peremptory nature of jus cogens
from customary law. Customary
rules are only binding insofar
as they reflect an opinio juris—
in other words, a belief held
by the state that it is bound to
that rule, as evidenced by state
practice and behaviour.17 States
have the opportunity to choose
for themselves what constitutes
a binding custom. Moreover,
in certain circumstances where
special customary international
law intervenes, customary rules
can be replaced, notably in the
conclusion of treaties.
Noticeably, in the realm of
jus cogens, the rules are not set out
in a case-by-case scenario. Rather,

they are binding on a universal
level across all circumstances
and cannot be altered. Moreover,
unlike under treaties or custom,
jus cogens is unconcerned about
a state’s ability to opt out of the
responsibilities set out by the
norm, as the rule automatically
applies to the entire international
community of states. Only in rare
circumstances wherein a new
peremptory norm of equal weight
emerges does the potential for
modification of the former jus
cogens norm arise. The binding
nature of the jus cogens principle
has been proven to emanate
from the “process of customary
international law, which is itself a
part of international constitutional
order.”18
Michael Byers, a professor
of law at Duke University argues
that “opinio juris (or something
resembling it) appears to be at
the root of the non-detractable
character of jus cogens rules,
because states simply do not
believe it is possible to contract
out of jus cogens rules or to
persistently object to them.”19 In
other words, states recognize the
inherent value of jus cogens rules
to the point where they willingly

16

Edwin Egede, Peter Sutch, The Politics of International Law and
International Justice (Edinburgh: Edinburgh University Press Ltd, 2013), 60.
17
J.
17
J. Craig
Craig Barker,
Barker, “Mechanisms
“Mechanisms to
to Create
Create and
and Support
Support Conventions,
Conventions,
Treaties,
Treaties, and
and Other
Other Responses,”
Responses,” in
in Conventions,
Conventions, Treaties
Treaties and
and Other
Other
Responses
Responses to
to Global
Global Issues
Issues ed.
ed. Gabriela
Gabriela Maria
Maria Kütting
Kütting (Oxford:
(Oxford: Eolss
Eolss
Publishers
Co,
Ltd.,
2009),
52.
Publishers Co, Ltd., 2009), 52.
18
Byers, “Conceptualising the Relationship between Jus Cogens and
Erga Omnes Rules,” 222, supra note 5.
19
Kamrul Hossain, “The Concept of Jus Cogens and the Obligation
Under the U.N. Charter,” Santa Clara Journal of International Law 3, no. 1
(2005), 78-79.
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abstain from opting out and, rather,
do their best to comply with the
normative standard in question.

Uncertainty about norm
status

As indicated, it is generally
accepted among international
law scholars that jus cogens
emerged from customary law and
treaties—as encapsulated by the
VCLT—in an effort to establish
a set of rules to guide humanity
on a moral course. Though it is
recognized that these peremptory
rules are such that no derogation
is permitted, the binding character
of jus cogens must be evaluated in
order to assess its rigour. During
the Vienna Convention that saw
the creation of the VCLT, the
discussions were oriented around
the perception that peremptory
norms could bind the entire
community of states as an entity,
irrespective of whether individual
states refused to give their consent.
This complexity can be spotted
in the wording of Article 53 that
discusses a peremptory norm as
one that is “recognized by the
international community of States
as a whole.”20 This interpretation
was examined by M.K. Yassen,
the former Chairman of the
Drafting Committee of the Vienna
Conference on the Law of Treaties,
who postulated that,
There is no question of
requiring a rule to be
accepted and recognized as

peremptory by all States. It
would be enough if a very
large majority did so; that
would mean that, if one
state in isolation refused
to accept the peremptory
character of a rule, or if
that state was supported
by a very small number
of states, the acceptance
and the recognition of the
peremptory character of
the rule by the international
community as a whole
would not be affected.21
Though Yassen explicitly claimed
that no state should have the
right to veto, he did concede that
the choice words ‘as a whole’ in
Article 53 did not, and should not,
necessarily imply a deference to
unanimity. Indeed, he maintained
that,
This certainly does not
mean the requirement of
unanimous
recognition
by all the members of
the community, which
would give each state an
inconceivable right of
veto. What it is intended
to ensure is that a given
international wrongful act
shall be recognized as an
‘international crime’, not
only by some particular
group of states, even if
it constitutes a majority,
but by all the essential
components
of
the
international community.22

20
21
21

UN, “VCLT, Article 53, Union Nations-Treaty Series (1980), 344.
UN
UN Convention
Convention on
on the
the Law
Law of
of Treaties
Treaties (UNCLOT)
(UNCLOT) First
First Session
Session
(1968)
472,
para.
12
(statement
by
Mr
Yasseen)
(1968) 472, para. 12 (statement by Mr Yasseen)
th
22
Summary
22
Summary Records
Records of
of the
the 137
137th Meeting,
Meeting, [1976]
[1976] 11 Yearbook
Yearbook of
of the
the
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Representatives of other nations
at the Convention expressed
similar views. The United States’
representative concurred that, “the
recognition of the peremptory
character of a norm would require,
at a minimum, absence of dissent
by any important element of
the international community.”23
Australia bolstered the American
position by stressing that “rules
could only be regarded as having
the status of jus cogens if there
was the substantial concurrence
of states belonging to all principal
legal systems.”24
Insofar as the jus cogens
mechanism affirms the necessity
for mandatory acceptance and
recognition by the international
community of states ‘as a whole,’
there are contentions as to what
constitutes ‘a whole.’ On this
basis, if we accept the premise
that unanimity is not an acceptable
measure to use in order to validate
‘norm status,’ how many actors
need to subscribe to the rule before
it officially acquires norm status?
One way of tackling this question
is to use Martha Finnemore and
Kathryn Sikkink’s ‘norm life

cycle’25 as a conceptual lens and
measurable basis with which
‘norm entrepreneurs’ can portray
emerging norms to the onlooking
international community in order
to successfully achieve ‘norm
status.’
Presumably, as states
accept a custom that has satisfied
their standard of opinio juris,
and as more states get on the
bandwagon and accept the norm
as binding on them, even states
that had previously discredited the
rule26 recognize the norm reaches
a ‘tipping point.’ Unfortunately,
some scholars argue that no
matter how successful the ‘tipping
principle’ may be, there will
always be ‘persistent objectors’,
which are states that refuse to
accept the custom. ‘Persistent
objectors’ pose a threat to the very
fabric of jus cogens, since the
lack of consensus results in lost
traction and conjures up a slippery
slope that could lead to grave
consequences for the international
community at large.27
At the same time, though,
‘persistent objectors’ will always
be out there. The question is
whether it is likely that universal

International Law Commission 73, U.N. Doc. A/CN.4/291 and Add. 1-2.
23
UNCLOT II, 102.
24
UNCLOT II, 388, supra note 24.
25
For more information about Finnemore and Sikkink’s norm life
cycle see: Martha Finnemore, Kathryn, “International Norm Dynamics
and Political Change,” International Organization 52, no. 4 (1998),
10.1162/002081898550789, 887-917.
26
Annika Björkdahl, “Norms in International Relations”
Cambridge Review of International Affairs 15, no. 1 (2002),
10.1080/09557570220126216 22.
27
Alina Kaczorowska, Public International Law (Milton Park:
Routledge, 2015), 37.
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acceptance will ever be secured.
H.L.A. Hart contends that, “they
will always be blocking norm
status at every turn. [In fact],
there has not been anything like
the acceptance of an international
rule of recognition.” 28 Irritatingly,
dissenters will have an unfair
advantage in the international
legal arena, as they will be able
to ‘free ride,’29 while benefitting
from the “adherence of others to a
custom to which they themselves
do not adhere.” 30 The question
remains as to what effect, if any,
this derogation has on the overall
integrity of jus cogens.
Chiefly, it will be important
to tally up the impact of those in
affirmation of jus cogens and what
impact that has on the virility
of peremptory norms. Since a
vigorous jus cogens mechanism
affirms the necessity for mandatory
acceptance and recognition by the
international community of states
‘as a whole,’ it will be important to
define what constitutes ‘a whole’
in order to proceed with evaluation
of success. On this basis, if we
accept the premise that unanimity
is not an acceptable measure to use
in order to validate norm status,
which ‘norm entrepreneurs’ are
relevant in the discourse? What
constitutes the ‘tipping point’ in
norm creation between emergence

and acceptance?
Though there may not
be definitive answers to these
questions, Annika Björkdahl,
a Professor in the Department
of Political Science at Lund
University who specializes in
norm entrepreneurship, maintains
that “the broader the consensus31on
the moral values that underpin the
norm is, the more influential [the
norm] will be.”32 However, while
jus cogens norms give us cause to
be hopeful that higher order values
resonate across cultural, political,
and economic divides through
their fundamental appeal to
improving the human condition, a
constraining shortcoming remains
that principles are not necessarily
irrevocable prima facie but can
be modified, despite their binding
character. Such modifications
reveal that despite a willingness
to accept jus cogens, peremptory
norms remain hostage to consent or
‘willing acceptance.’ Yet, in most
cases of adherence to jus cogens, it
is the morally normative argument
underpinning the hypothetical
consent that does the work, not the
practices of states.
These
points
notwithstanding, one cannot
simply cast out the usefulness of
jus cogens rules. The principle
bore relevance in the decision

28

Larry May, Jeff Brown, Philosophy of Law: Classic and
Contemporary Readings (Chichester: Blackwell Publishing Ltd., 2010), 56,
supra 53.
29
May, Brown, Philosophy of Law, 65.
30
May, Brown, Philosophy of Law, 56.
31
Martin Dixon, Textbook on International Law (Oxford: Oxford
University Press, 2013), 38.
32
Björkdahl, “Norms in International Relations”, 22.
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of the French-Mexican Claims heavy contention. Throughout the
Commission in the 1928 Pablo Cold War, the majority Group of
Nájera Case,33 as well as in 77—a contingent of developing
the decision made by Judge countries—offered
proposals
Schüking of the Permanent Court that represented the interests of
of International Justice in the mankind as a whole, justifying
1934 Oscar Chinn Case [1934] principles proclaimed by the 1970
PCIJ 2 (12 December 1934).34 In United Nations General Assembly
other instances, judges of the ICJ resolution on the seabed as
brought forward the concept of jus grounds for jus cogens. Despite
cogens as referenced in the VCLT outbursts from a small minority of
in several dissenting opinions. Western states, particularly over
In a 1993 Bosnian case, Judge the legal status of the seabed, in its
Lauterpacht claimed that the rationale, the Group of 77 claimed
Security Council had breached its that the welfare of mankind was
mandate to uphold the prohibition a customary rule that had “the
of genocide by imposing an arms force of a peremptory norm,
embargo on Serbia and Bosnia.35 thereby following the premise that
Though a few years later UN unilateral legislation and limited
Security Council Resolution 71336 agreements were illegal and
was passed to formally endorse were, therefore, violations of this
the arms embargo, the Security principle.”37
Council was unable to stop the
The
aforementioned
mass atrocity from taking place, examples showcase that the
resulting in ethnic cleansing, framework of jus cogens as set out
genocide, and large-scale human in the VCLT can help shed light
sufferings.
on precarious situations where
In
another
case, violations of jus cogens would
throughout the
negotiating result in significant repercussions
process of the United Nations for the existing international
Convention on the Law of the legal constructs at play. Though
Sea (“UNCLOS”), the legal the appeal of jus cogens stems
status of the seabed came under from a normative disposition that
33
Patrick Dumberry, State Succession to International Responsibility
(Leiden: Martinus Nijhoff Publishers, 2007), 367-368.
34
Ole Spiermann, International Legal Argument in the Permanent
Court of International Justice (New York: Cambridge University Press,
2004), 364.
35
William A. Schabas, Genocide in International Law: The Crime of
Crimes (Cambridge: Cambridge University Press, 2009), 527.
36
For a description about UN Security Council Resolution 713, see:
Sufyan Droubi, Resisting United Nations Security Council Resolutions
(Milton Park: Routledge, 2014), 96.
37
UN Conference on the law of the Sea Part XIV, at 112, Doc. A/Conf.
621106 (1980).
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attempts to protect unassailable
human rights on a universal scale,
there remain, to be sure, many
systemic flaws.

Reconciling jus cogens
with state immunity

The universal adherence
to jus cogens demands a critical
examination of the tension
between a desire to promote
universal human rights norms and
state immunity, a fundamental
principle of international law. This
doctrine is used by states to claim
that certain tribunals or courts do
not have jurisdiction over them.
This principle clashes with jus
cogens and results in a double
standard, as states willingly decide
to obey the prescriptions of jus
cogens behavior yet refuse to be
held accountable in front of a court
for abuses of the rules.
Prior to the Second World
War, subjecting a foreign state to
another state’s legal norms and
practices accounted as a potential
justification for war.38 As a result
of the atrocities committed during
the war, however, the prioritization
of human rights entered the
international
legal
sphere.
Notably, with the establishment of
the UN, the construction of human
rights norms began to overtake the
militaristic imperative of national
security that had prioritized the
overall function of the state.
Though much progress has been

made, notably through the efforts
of the ILC, the list of egregious
jus cogens violations—genocide,
slavery, maritime piracy, torture,
refoulement, wars of aggression
and territorial aggrandizement—
does not provide a rigid, systemic
mechanism that can concretize a
precise definition of jus cogens.
It has been hard to do
away with state immunity, as
arguably states are not particularly
successful in coming to terms
with their crimes. This resistance
has started to wane, however,
particularly after the ruling made
by the Supreme Court of the
United States in the Samantar v.
Yousuf case of 2010. Therein, the
U.S. Supreme Court ruled that the
Foreign Sovereign Immunities
Act of 1976 (“FSIA”), the US
statute governing the sovereign
immunity of foreign states, did
not cover the immunity claims
of individual foreign officers. In
fact, increasing amounts of human
rights advocates and legal scholars
have begun to lean towards a
similar position, positing that
state immunity should not trump
serious human rights violations—
that belief system being “artificial,
unjust, and archaic.”39 These new
standards are slowly being adopted
and are showing an affinity “to
expand so as to become, in the long
run, a general practice supported
by opinio juris and crystallized
in a new rule of customary

international law.”40 In particular, the breach of the jus cogens rule
the ILC has consistently argued on the prohibition of torture did
that death or personal injury at the not warrant a refusal for state
hands of a state resulting from a immunity in civil suits.
jus cogens violation, particularly
Clearly, the task of
the prohibition on torture, should entertaining jus cogens discourse
result in immediate dismissal of in a domain plagued by principles
state immunity. 41
of international law, whose roots
As for now, however, are heavily grounded in history,
states
strongly
cling
to will be an arduous one at best.
Westphalian ideals of autonomy Altering the rules of the system
and sovereignty. For the most will not be simple, especially as
part, American courts have openly many states use those doctrines
renounced claims that a foreign of international law as tools that
state should be denied immunity allow them to retain the status in
due to an alleged conviction of the international legal playing field
having breached a human rights they occupy in the present day.
norm, which is a jus cogens norm.
Regrettably, America is not alone. Conclusion
Courts in Canada, England, and
The integrity of jus cogens
France have upheld the prerogative norms and the influence they retain
of state immunity “in respect of has come under immense pressure
civil claims for damages brought and, fortunately, scrutiny. While
against foreign states for serious many scholars and government
human rights violations, even officials claim that a set of
when the infringed norms were peremptory norms is a meaningless
part of the jus cogens catalogue.”42 classification—a mere relic of
For instance, in the case of Al- international law—many others,
Adsani v Government of Kuwait such as Ian Brownlie, argue that
and Others,43 the contention that while the whole category may
jus cogens should supersede the simply be an “empty box”, it is
principle of state immunity failed still useful “for without the box, it
in a decision of 9-8, when the cannot be filled.”44
majority of the judges ruled that
40
Sevrine Knuchel,
Knuchel, “State
“State Immunity
Immunity and
and the
the Promise
Promise of
of Jus
Jus Cogens,”
Cogens,”
40
Sevrine

Paul B. Stephan, “The Political Economy of Jus Cogens,” Vanderbilt
Journal of Transnational Law 44 (2011), 10.2139/ssrn.2623212, 1073-1074.
39
Adam C. Belsky, Mark Merva, Naomi Roht-Arriaza, “Implied
Waiver Under the FSIA,” California Law Review 77, no. 2 (March 1989),
10.2307/3480608, 365.

Northwestern Journal
Journal of
of International
International Human
Human Rights
Rights 9,
9, no.
no. 22 (2011),
(2011), 155.
155.
Northwestern
41
Report of
of the
the Working
Working Group
Group on
on Jurisdictional
Jurisdictional Immunities
Immunities of
of States
States
41
Report
and
Their
Property,
U.N.
Doc.
A/CN.4/SER.A/1999/Add.1
(Part
2),
reprinted
and Their Property, U.N. Doc. A/CN.4/SER.A/1999/Add.1 (Part 2), reprinted
in Yearbook
Yearbook of
of the
the International
International Law
Law Commission,
Commission, 149,
149, 172
172 (1999).
(1999).
in
42
Bouzari v. Iran, 114 A.C.W.S. 3d 57 (Ont. Super. Ct. Justice 2002),
aff’d 71 O.R.3d 675 (Ont. Ct. App. 2004), 128 ILR 586, 587-590.
43
Al-Adsani v. Government of Kuwait and Others, CA,,12 March
1996, 107 ILR 536, 537.
44
Abi-Saab, “The Third World and the Future of the International
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The Evolution from Extradition
to Aut Dedere Aut Judicare
Aut Transferere
By Alexander Smith
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ANALYZING THE NEED FOR RENEWED
TRANSNATIONAL LAW ENFORCEMENT MECHANISMS

In 1960, Israeli intelligence
operatives
captured
Adolf
Eichmann, a main organiser of
the Holocaust, in Argentina. After
being forcefully extracted and
brought to Israel to stand trial for
crimes against humanity, Argentina
launched
formal
complaints
to the United Nations (“UN”)
regarding this apparent violation
of territorial sovereignty.1 Despite
these complaints, Eichmann’s
trial continued, demonstrating the
growing use of extraterritorial
enforcement operations. These
operations reveal a lack of support
and trust in the current extradition
system, which is the official
process whereby states transfer

suspected criminals to the countries
seeking to try them.2 The rise of
ungoverned spaces, which are
areas wherein the government is
unwilling or unable to take action
against transnational crimes,
has diminished international
cooperation that is necessary for
extradition to be a successful
enforcement mechanism.3 Due to
the lack of reliability in the current
system, states frequently violate
territorial sovereignty, disregard
the suspect’s human rights, and
exhibit a trend of militarized
enforcement, visible in the topical
Attorney General of Israel v.
Eichmann, as well as United States
v. Alvarez-Machain.
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Hugo Grotius, a 17th
century legal theorist, argued that
states should be required to either
punish the suspected criminal or
surrender them to another state.4
This argument has evolved into
the duty to extradite or prosecute,
referred to as aut dedere aut
judicare, and is incorporated into
various multilateral treaties.5 This
duty to extradite or prosecute,
while limited by logistical and
political problems, can be resolved
if the international community
includes the ability to transfer
suspects to a neutral third-party.
By analyzing the inability of the
current extradition system to
effectively enforce international
law, it becomes evident that the
international community must
adapt to institutionalize the said
duty to extradite, prosecute, or
transfer. Through the adoption
of this principle, the international
system would be able to respect
human rights obligations and
territorial sovereignty, while
ensuring reliable, consistent,
and universal enforcement of
international law.

system has been unable to
ensure reliability, universality,
and consistency in its processes.
This has resulted in the rise of
extraterritorial law enforcement
operations. The reliability of
the current extradition system
has been hindered by limited
cooperation, which is partly
due to the rise of human rights
considerations following World
War II. The renewed focus on
human rights challenged the
presiding rule of non-inquiry,
which provides that states should
refrain from analyzing the
fairness of the requesting state’s
justice system prior to deciding
whether to extradite.6 This rule
was demonstrated in Glucksman
v. Henkel, a 1911 American case
regarding the extradition of a
Russian national. Therein, the
United States (“U.S.”) Supreme
Court stated that courts were
“bound by the existence of an
extradition treaty to assume that
the [requesting state’s] trial will
be fair.”7 By acknowledging the
rights of the suspect rather than
merely those of the states in
question, the Court thus weakened
the diplomatic cooperation that
Since the end of the 20th had been a foundational principle
century, the codified extradition of extradition. This right to refuse
4
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extradition due to the requesting
state’s legal practices was again
emphasised in a 1960 opinion
from the U.S. Second Circuit
Court of Appeals and has, more
recently, been strained by criticism
of certain state’s exercise of the
death penalty.8 Indeed, due to the
American death penalty, numerous
states have refused extradition
thereto, which William Magnuson
argues has further complicated the
extradition process.9 A noteworthy
such example is United States
v. Burns. In Burns, the Supreme
Court of Canada denied extradition
of two Canadian citizens to the
United States by virtue of the fact
that the death penalty violated the
Canadian Charter of Rights and
Freedoms.10
The rule of non-inquiry
was created to foster cooperation,
but its decay, partly a result of
the international community’s
interest in human rights since
WWII, has weakened extradition’s
reliability.11 Individual human
rights are integral to a lawful
enforcement system; as Harman
van der Wilt, Professor of law
at the Amsterdam School of
Law, argues, the 20th century

international community failed
to prioritize human rights over
extradition
obligations—a
similarly problematic scenario.12 A
new balance must thus be struck:
new enforcement mechanisms
must be instituted that re-establish
reliability without limiting human
rights obligations.
In
a
similar
vein,
extradition has been unable to
ensure universality. This is largely
due to the absence of customary
international law, which is defined
by the International Court of
Justice (“ICJ”) as “evidence of
a general practice accepted as
law.”13 The absence of customary
international law has been
confirmed by judicial decisions
throughout
the
international
community that argue that states
are only obligated to extradite
suspects if an extradition treaty
exists between the requested and
requesting state.14 This principle
was emphasised by the U.S.
Supreme Court when it stated that
“the principles of international law
recognize no right to extradition
apart from Treaties.”15 Today,
no one state holds extradition
treaties with all other states; as
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such, extradition is not always
possible. In the absence of treaties,
countries must resort to other
measures to obtain criminals,
as the Israelis did to capture
Eichmann, which can bring about
sovereignty infringements. By
limiting extradition to treaties,
the international community
has restricted and prevented
the widespread use of formal
extradition measures. As a result,
the current extradition system
does not provide a universal
enforcement strategy and has
limited success in a globalized
world with growing transnational
crime.
In a converse manner,
codified treaty restrictions also
limit the system’s consistency.
Ivan Shrearer argues that the
consistency of extradition is
continuously diminished due to
the breadth and complexity of
extradition treaties.16 Bilateral and
multilateral treaties frequently
include extradition limitations
or restrictions based on law,
policy, and humanity, including
double criminality or territorial
jurisdiction.17 Extradition is also
limited if the suspect is a national
of the asylum state, but certain
treaties allow for the extradition
of citizens, including a treaty
between the US and Israel.18 In
order to ensure consistency, the
international community must

resolve or standardize the specific
barriers to extradition that prevent
the current extradition system from
providing consistent enforcement.
The inability to ensure
reliability,
universality,
and
consistency has pushed states to
utilise ulterior means to avoid
the possibility of refusal or an
expensive, drawn-out extradition
process.
In United States v.
Alvarez-Machain,
the
U.S.
resorted to kidnapping to obtain
Alvarez Machain from Mexico
to try him for crimes committed
against a U.S. agent in Mexico.
This operation was undertaken due
to Machain’s Mexican nationality,
which could have restricted
extradition, and due to America’s
concerns over the institutionalized
extradition process. Jonathan
Bush has emphasised that this case
involved “the use of unilateral
self-help
and
extraterritorial
force at a time when the postCold War norm for international
enforcement” relied on “joint
and collaborative action through
established procedures.”19 The
movement away from established
extradition treaties has occurred
due to failures in the current
system, which can be resolved
through the institutionalization of
the duty to prosecute, extradite, or
transfer.
The duty to extradite
or prosecute has expanded and
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evolved since Grotius in the 17th
century. For Grotius, the state had
a natural right to seek punishment,
which could not be prevented
by the asylum state. Grotius’
model allowed asylum states to
either deliver the individual to
the requesting state or punish
the offender in their domestic
courts.20 Emer de Vattel and
Julius Schmelzing furthered this
argument by stating that aut dedere
aut judicare was an obligation
under customary international law
for certain crimes.21 Grotius, Vattel,
and Schmelzing advocated for the
duty to extradite or prosecute to
become a universal principle under
customary international law and
to be institutionalized throughout
the international community, but
this has been opposed in academia
and judicial decisions. Samuel
Pufendorf and August Heffter
argued that the duty to extradite or
prosecute required a treaty to secure
the full force of international law.
This is reflected in contemporary
practice.22Establishing a reliable,
universal,
and
consistent
enforcement
mechanism
for
international law will require
the international community to
accept this principle as customary
international law and adapt it to
include the duty to transfer.
Customary international

law requires widespread state
practice
and
accompanying
opinion juris, which refers to
legal obligation. Cherif Bassiouni
linked the principle’s customary
international law status to the
concept of civitas maxima,
which refers to a moral order that
international law should always
secure. In practice, the duty to
extradite is described by Bassiouni
as an “imperfect obligation,” which
operates only in a moral sense and
cannot act without a treaty.23 By
ensuring prosecution either in
the requesting or asylum state,
the duty to extradite or prosecute
eliminates the jurisdictional gaps
or bars on extradition. This was
emphasised by the International
Law Commission, which stated
that the “obligation to extradite
or prosecute would necessarily
reflect an exercise of universal
jurisdiction.”24 This universality is
a significant improvement on the
current extradition system, which
has been limited by the absence
of internationally harmonized
extradition treaties.
As customary international
law, aut dedere aut judicare could
be applied to all transnational
crimes instead of being limited to
specific areas of law. Multilateral
treaties and conventions, including
the Geneva Conventions, currently

20
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grant aut dedere aut judicare to
signatories for specific crimes,
including acts of terrorism,
torture, and aircraft hijacking.25
Through customary international
law, aut dedere aut judicare could
be utilised for all transnational
crimes, thus allowing for a more
universal and consistent system
that is not limited by treaties. This
would ensure consistency, as aut
dedere aut judicare would establish
an institutionalized standard of
extraditable crimes, unconstrained
by treaty restrictions. Through
its applicability to a broad range
of crimes and its elimination of
jurisdictional gaps, the duty to
extradite or prosecute is thus a
more universal and consistent
enforcement mechanism than the
current extradition system. Aut
dedere aut judicare prioritizes
enforcement but can also resolve
the human rights concerns that
have diminished the current
system’s reliability.
In current cases where the
asylum state refuses extradition
due to human rights concerns,
there is not an obligation to try
the suspect in domestic courts.
This can result in the absence of
enforcement. Bassiouni argues
that this could be resolved if
states have alternatives to denying
extradition.
The alternative
Bassiouni suggests is for the
asylum state to prosecute the
suspect and sentence punishment

that is not cruel or unusual.26 This
argument supports the principle
of aut dedere aut judicare,
which would avoid the two
states fighting for control and the
accused evading any enforcement
mechanism. Bassiouni’s argument
and the diminished reliability
of the extradition system were
evident in the request for the
extradition of Abu Hamza alMasri in 2004. In this case, the
U.S. tried to extradite Hamza,
who had committed and led acts
of terrorism, from the United
Kingdom (“UK”).27 As a signatory
to the European Convention
on Human Rights, Britain was
unable to extradite Hamza to a
country that could enforce the
death penalty and, as a result, the
European Court of Human Rights
blocked the extradition request.
Although Hamza was successfully
extradited to the U.S. in 2012, the
extensive and arduous process
that preceded this could have been
more easily resolved through aut
dedere aut judicare. By allowing
the UK to try Hamza, the barriers
to extradition would not have
delayed the enforcement process
and, instead, would have allowed
Britain to enforce international law.
Aut dedere aut judicare provides a
reliable enforcement mechanism
that allows asylum countries
to maintain their human rights
obligations without foregoing the
enforcement of international law.
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Undoubtedly, the duty to
extradite or prosecute would be
more effective than the current
extradition system; nevertheless, it
will require extensive state practice
to become institutionalized and is
limited by logistical and political
problems.
Logistically, this
principle could be difficult to
implement if the asylum state is
unable to access the information
or evidence necessary to conduct a
trial. This evidence could include
witnesses who are unwilling or
unable to travel and, as a result,
the asylum state’s prosecution
may not be effectively supported.
Aut dedere aut judicare might
also create political problems that
undermine effective enforcement.
States may not trust the asylum
state’s court system due to political
bias or past experiences and this
could affect their willingness to
forego attempts at requesting
extradition.
Such
problems
would be further complicated if
the state supported, or appeared
to support, the suspect’s actions.
The requesting state may also
be unwilling to prioritize the
broadened
enforcement
of
international law over their desire
to seek punishment.
Michael Plachta argues
that these problems could be
resolved if the duty to extradite or
prosecute is expanded to include a
duty to transfer.28 Aut dedere aut
judicare aut transferere would
permit asylum states to extradite,
try, or transfer the subject to a

third-party state where they would
face trial. Plachta argues that
this addition would satisfy the
needs of both involved states, by
providing requesting states with
more discretionary power and, at
the same time, allowing asylum
states to ensure that enforcement
is completed effectively through
the help of international bodies,
such as the Security Council.29
Aut dedere aut judicare aut
transferere fosters international
cooperation and provides asylum
states with an alternative to
extradition or prosecution. For
the international community,
this principle would allow
international bodies to act as an
enforcer of international law and
would ensure that the extradition
process respects the suspect’s
human rights. Through trusted
third-parties, requesting states can
ensure that the prosecution will
be handled effectively. This trust
limits the possibility of future
diplomatic or military retaliation
from the requesting state if the
original extradition request is
denied. Logistically, requesting
states will be more trusting of
third-parties and international
institutions, which would allow
for the safe and collaborative
transfer of evidence and witnesses.
The international institutions
responsible
for
enforcement
can also compel states through
economic sanctions and diplomatic
pressure to transfer suspects if the
state was involved in or supportive

28
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of the suspect’s actions.30 By
analyzing the duty to extradite,
prosecute, or transfer, it is evident
that it provides the benefits of the
aut dedere aut judicare system
while resolving its logistical and
political problems.
The duty to extradite,
prosecute, or transfer is not
currently utilised in international
law, but its application and
success were demonstrated in
the Lockerbie case. In 1988,
two Libyan nationals were
suspected of collaborating to
orchestrate the bombing of Pan
Am Flight 103. In response, the
U.S. and the UK requested their
extradition despite the absence of
a bilateral extradition treaty with
Libya. The Libyan government
refused extradition based off of
the principle of aut dedere aut
judicare, which was codified in the
Montreal Convention, and began
its own investigation instead.31 The
denial of extradition frequently
results in the conclusion of the
case, but, herein, the U.S. and the
UK made it evident that the only
solution was the surrender of the
suspects.
The U.S. and the UK were
unsupportive of Libya’s attempts
to engage in domestic criminal
proceedings due to Libya’s
support of the suspects, which
led them to bring the case before
the Security Council and the

General Assembly of the United
Nations. This sequence of events
demonstrates the political problem
of aut dedere aut judicare, when
asylum states are supportive of the
suspect’s actions and are unwilling
to effectively prosecute. Due to
Libya’s political bias, the Security
Council adopted Resolution 731,
which urged Libya “to provide
a full and effective response” to
the extradition requests.32 Despite
this, Libya continued to support
its right to aut dedere aut judicare
and instituted proceedings in
the ICJ, arguing that the UK
and the U.S. had breached their
obligations under the Montreal
Convention. Bassiouni and Wise
argue that Libya had the right to
refuse extradition and prosecute,
especially since the suspects
where Libyan nationals.33 In
response, the Security Council
adopted Resolution 748, which
identified the situation as a threat
to international peace and security
and imposed economic sanctions
on Libya.
In order to ensure the
prosecution of the suspects, the
U.S., UK, and Libya, with the
cooperation of the UN, agreed to
try the suspects independently in a
third-party state, the Netherlands.
By utilising the duty to transfer,
the involved parties were able to
ensure the effective enforcement
of international law as well as

30
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the protection of the suspect’s
human rights. In the absence
of this addition, it is unlikely
that the suspects would have
been prosecuted, demonstrating
the significant benefit of aut
transferere. Plachta argues that
by allowing states to transfer
jurisdiction and deliver the accused
to a third-state, the international
community can institutionalize
a “middle path.”34 This allows
the international system to
compromise
and
cooperate
with enforcement, while still
ensuring reliability, consistency,
and universality. The addition
of aut transferere requires an
enforcer to facilitate the transfer;
by advocating an alternative to
extradition, this international body
can help to institutionalize a more
reliable and effective enforcement
mechanism.
Despite its success in the
Lockerbie case, aut dedere aut
judicare aut transferere may not
be applicable to all violations of
international law. In the Lockerbie
case, the Security Council was
able to enforce the duty to transfer
by arguing that the case was a
threat to international peace and
security, which legitimized their
action under Chapter VII of the
UN Charter.35 The scope of ratione
materiae, which refers to subjectmatter jurisdiction, is not universal
when the Security Council acts
as an enforcer and, as a result,
the international community may

need to develop another institution
or series of institutions that can
ensure aut transferere universally.
Although the Lockerbie case
demonstrates the effectiveness
of this principle, its fiscal burden
also makes it difficult to utilise
universally. In the 21st century,
international bodies have started
to gradually incorporate the duty
to transfer into international law
including the Council of Europe,
which stated that “aut dedere aut
judicare may be interpreted to
include the duty to transfer the
person to the jurisdiction of an
international organ.”36
Every year, thousands
of individuals are transferred to
other countries on the basis of
extradition treaties. Despite this,
the politicization of extradition
treaties and the push for countries
to militarily obtain suspects
has confirmed the need for a
renewed extradition system that
more effectively ensures the
enforcement of international law.
By institutionalizing aut dedere
aut judicare aut transferere, the
international system would provide
states with different approaches
to prosecution that allow them to
respect the suspect’s human rights
and enforce international law. The
incorporation of aut transferere
allows for states to transfer subjects
to neutral third-parties for trial and
would develop an international
enforcement body. If normalized,
this principle would ensure

34
Plachta,
Case:
TheThe
Role
of the
Council in
34
Plachta,“The
“TheLockerbie
Lockerbie
Case:
Role
of Security
the Security
Enforcing
the
Principle
Aut
Dedere
Aut
Judicare,”
136.
Council in Enforcing the Principle Aut Dedere Aut Judicare,” 136
35
United Nations, “Chapter VII,” UN Charter (1945)
36
International Law Commission, “The Obligation to Extradite or
Prosecute,” 13.
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reliable, consistent, and universal
enforcement. This would eliminate
the need for invasive military, or
otherwise covert, operations to
obtain suspects. Although the
duty to transfer is an expensive
solution and cannot be utilised
for all violations of international
law, this principle would improve
the effectiveness and reliability of

the current system. Through aut
dedere aut judicare aut transferere,
the international community
could distance itself from
unilateral operations and promote
multilateral law enforcement,
where global institutions and
states cooperate to ensure that
international law is enforced and
upheld.
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CHALLENGES POSED BY THE 1951 UNITED
NATIONS CONVENTION DEFINITION OF
REFUGEE FOR MEXICAN ASYLUM-SEEKERS
FLEEING ORGANIZED CRIME

Itemizing Bloodshed
By Teodora Pasca
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Introduction

The 1951 Convention
on the Status of Refugees and
its 1967 Protocol represent the
international legal standard for
who qualifies as a refugee. Yet, in
the 65 years since the Convention
was passed, it has become evident
that its terms may be interpreted
by states in an unduly restrictive
manner. The cases of individuals
fleeing pervasive organized drug
violence in Mexico illustrate the
weaknesses of the Convention’s
definition and call into question
whether current international
and domestic legal regimes can
provide appropriate relief. Indeed,
when persecuted individuals have
escaped Mexico and applied for
asylum north of the border, in
the the United States (“U.S.”),
American legal interpretations
of the Convention have proven
inadequate in protecting claimants
from harm.
Due to the inflexibility
of its grounds-based approach to
asylum, the Convention definition
of refugee may exclude Mexican
asylum-seekers fleeing organized
crime despite the legitimacy of their
persecution claims. Restrictive

interpretations of Convention
grounds are in violation of the
general moral responsibility a
state has to refugee claimants, as
well as the specific responsibility
that the U.S. has towards Mexican
asylum-seekers.
Although
asylum-seekers may employ a
number of legal routes to obtain
refugee protection, the scope of
the analysis herein is limited to
claims made under the definition
articulated in Article 1(A) (2) of
the 1951 Convention and is based
on the grounds of “membership
in a social group” and “political
opinion” specified therein.

Mexican cartels in a
sociolegal context

Mexican drug trafficking
organizations, commonly referred
to as cartels or drug gangs, are
characterized by horrific violence,
and their frequent clashes with
governments and competing
organizations mean that civilians
are often caught in the crossfire
(Buchanan, 2010). The Mexican
state, in most cases, is wholly
incapable of providing gang
victims with protection (Uchimiya,
2013). According to the United
Nations (“UN”), these victims
35

can include “gang resisters”—
individuals who refuse to join or
cooperate with gangs—as well as
marginalized people vulnerable to
being recruited, such as the young
or homeless (UNHCR, 2010).
Cartels have forcibly infiltrated
police forces and other government
institutions; in some areas of
Mexico, they have effectively
overtaken existing governing
regimes
(Buchanan,
2010).
Accordingly, rising cartel violence
in Mexico has been complemented
by corruption and rights violations
within
governments
(Cabot,
2014). Moreover, as a result
of the drug violence that took
place from 2007-2012, at least
120,000 people were killed and
an estimated 27,000 disappeared;
furthermore, 1.6 million people
have been internally displaced as
of 2013 (Cabot, 2014).
As a result of the foregoing
situation,
Mexican
citizens
frequently seek asylum in the U.S.
(Buchanan, 2010). As a party to
the 1967 Protocol, the U.S. has
adopted the definition of refugee
expressed in Article 1(A)(2) of
the 1951 Convention. Thus, an
individual is eligible to claim
asylum under international law if,
owing to well-founded
fear of being persecuted for
reasons of race, religion,
nationality, membership
of a particular social
group or political opinion,
[he] is outside the country
of his nationality and is
unable or, owing to such
fear, is unwilling to avail
himself of the protection
of that country.

A lack of universally accepted
guidelines for the definition’s
terms,
including
the
five
enumerated grounds for asylum—
race,
religion,
nationality,
membership in a social group, and
political opinion—means that it is
up to each jurisdiction to interpret
their meaning (Buchanan, 2010).
In the U.S., the Refugee Act, an
amendment to the Immigration and
Nationality Act, has implemented
the Convention definition into law,
and courts continue to grapple with
the question of how its grounds
ought to be applied (Cabot, 2014).
Although refugee claims
have traditionally been considered
in the context of government
persecution, scholars have argued
that such a narrow interpretation
of the Convention definition does
not reflect the reality of increasing
numbers of people fleeing violence
carried out by non-state actors
(Buchanan, 2010). In 2010, the
UN published a Guidance Note
with respect to how victims of
organized crime are to be treated
under international refugee law.
The Note acknowledged that
non-state actors can be agents of
persecution if that persecution
was knowingly tolerated by the
authorities or the authorities could
not otherwise offer effective
protection—both likely scenarios
in the Mexican context (UNHCR,
2010).

Problems with the
grounds-based approach
to obtaining refugee
status

Claims of persecution
under the Convention definition
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must be framed in terms of
how they relate to one of the
five protected grounds—race,
religion, nationality, social group
membership, and political opinion.
The latter two of the five grounds
are most commonly used for
cases involving Mexicans fleeing
persecution perpetuated by cartels
(UNHCR, 2010). The danger
with the grounds-based approach,
however, lies in its potential
inflexibility. Although the UN has
stated the Convention must be
interpreted fluidly so as to respond
to the case-specific nature of
asylum claims and accommodate
for emerging conceptions of
persecution (UNHCR, 2010),
the restrictive and inconsistent
manner in which the grounds
have been construed throughout
U.S. jurisprudence has created
significant difficulties for Mexican
asylum-seekers.
The UNHCR defines a
social group to be “a group of
persons who share a common
characteristic
other
than
their risk of being persecuted
[emphasis my own], or who
are perceived as a group by
society,” with that characteristic
being “innate, unchangeable, or
otherwise fundamental to identity,
conscience, or the exercise of
one’s human rights” (UNHCR,
2002). In U.S. refugee law, the
landmark decision on social group
membership, Matter of Acosta,
held that a social group must
be rooted in characteristics that
individuals “either cannot change,
or should not be required to
change because it is fundamental
to their individual identities or

consciences” (Uchimiya, 2013).
Thus, group membership cannot
be defined exclusively by the fact
that all members of the group have
faced persecution; this factor is
neither necessary nor sufficient.
While restricting the definition
in this way may seem logical
and avoids superfluous claims, it
also creates a potential barrier to
victims of the often indiscriminate
violence perpetrated by cartels.
It is clear that “all Mexicans
fearing drug crime” is too broad of
a definition to be legally feasible,
and beyond the definition provided
in Acosta, there is no consensus
in U.S. jurisprudence as to what
defines a social group (Buchanan,
2010). Nevertheless, courts have
rejected claims from asylumseekers
fleeing
persecution
due to apparent nonconformity
with the Convention definition.
In Delgado-Oritz v. Holder,
the proposed social group of
“Mexicans [returning] home from
the United States who are targeted
as victims of violent crime as a
result” was rejected for its overbreadth, as the Ninth Circuit ruled
that asylum is not available to
victims of indiscriminate violence
(Harville, 2012). The fact that
social groups are often defined
in terms of their visibility to the
general public has also resulted
in complications; in CastilloArias v. U.S. Attorney General,
it was ruled that non-criminal
informants do not constitute a
social group, because their very
nature is to remain undetected and
are therefore not “socially visible”
(Garcia, 2011). U.S. courts have
also rejected other understandings
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of “social group,” though not
necessarily on a principled
basis—leading some scholars
to conclude that the concept has
been interpreted narrowly and
incoherently (Uchimiya, 2013).
Individuals have been
more successful when claiming
social group membership on
the basis of career. Journalists,
law enforcement officers, and
other professionals come into
opposition with cartels more
frequently and are, accordingly,
typically at greater risk of harm
therefrom (Buchanan, 2010). The
frequent killing and dismembering
of police officers who refuse
to cooperate with cartels has
resulted in successful social
group classification on the basis
of “shared experience,” including
both current and former members
of the profession (Garcia, 2011).
Nevertheless, even professions
have been interpreted with
mixed results. For example, one
applicant who was kidnapped by a
cartel and ransomed for $250,000
successfully obtained asylum on
the basis of the social group of
the “wealthy class of merchants”
in Mexico (Buchanan, 2010); in
contrast, in Ochoa v. Gonzalez, the
court rejected the proposed social
group of “business owners” fleeing
persecution in Colombia, deeming
it too broad (Garcia, 2011).
Turning to the second
criterion, the UNHCR has defined
“political opinion” in the context
of asylum claims as “any opinion
on any matter in which the
machinery of state, government,
society, or policy may be engaged”
(UNHCR, 2002). A well-founded

fear of persecution can exist even
if the individual has yet to express
this opinion in their home country,
so long as it would be reasonable
to expect that they would be
targeted if their views were made
public (Uchimiya, 2013). The
concept of political opinion is not
defined in the Immigration and
Nationality Act, but has instead
been clarified throughout the case
law. In decisions such as Castro v.
Holder, Hayrapetyan v. Mukasey,
and Musabelliu v. Gonzales, the
U.S. recognized that persecution in
retaliation for “whistleblowing”—
reporting or otherwise drawing
attention to human rights
violations executed by a cartel
or a government—can constitute
persecution under the Convention
definition (Harville, 2012). These
claims are especially persuasive
in political climates characterized
by
pervasive
corruption;
under
these
circumstances,
expressing opposition to criminal
organizations has been deemed
effectively synonymous with
opposing a tyrannical government
(Harville, 2012).
Although this second ground
of political opinion has provided a
relatively more promising option
for Mexican asylum-seekers
(Harville, 2012), the relevant U.S.
jurisprudence remains murky on
some fronts. For instance, it is
unclear whether holding an antigang opinion is a political act in
itself, or whether the activities
of the gang in question must
be political in nature in order
for opposition to be considered
relevant
(Uchimiya,
2013).
Concern has also been expressed
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that persecution in Mexico often
occurs at the hands of corrupt
officials or non-state actors, not
entire governments, which can
complicate the logic between the
claimant’s persecution and their
political opinion (Buchanan,
2010). Finally, the U.S. Board of
Immigration Appeals has rejected
the idea that refusing to join a
gang constitutes the expression
of a political opinion, meaning
that “gang resisters” identified as
potential victims of persecution by
the UN may not be considered as
such in the U.S. (Uchimiya, 2013).
There is also a worry that
U.S. courts may isolate claims of
political opinion from the context
in which those opinions are held,
which would be misguided for
a number of reasons. Firstly, the
conflicts that have caused gang
activity in Mexico—which have
historically pitted governments
against guerrilla forces—are
themselves highly politicized
(Uchimiya, 2013). Furthermore,
failing to see the political dimension
to gang activity would completely
disregard the corruption in
Mexico; as mentioned, the power
of certain cartels is so great such
that they have basically infiltrated
the government. The distinction
between “public” and “private”
persecution in such contexts is thus
entirely artificial (Harville, 2012).
Nevertheless, courts frequently
fail to read political dimensions
into the claims of Mexican asylumseekers, often dismissing such
logic due to a lack of supporting
evidence (Uchimiya, 2013).
The ultimate result of
these legal complications is that

the majority of Mexican asylumseekers are unsuccessful in their
claims (Harville, 2012). One
source pegged the grant rate for
Mexican asylum claims at 23 per
cent in 2008, and at 9 per cent in
2013 despite escalating violence
in the region (Cabot, 2014). In
2011, the Executive Office for
Immigration Review reported
the success rate for the asylum
and non-refoulement claims of
Mexicans at an abysmal 1 per cent
(Harville, 2012). Buchanan and
Cabot have attributed a portion of
asylum denials to restrictive legal
standards and the difficulty of
adapting to inflexible Convention
criteria. Of all asylum claim
withdrawals, the percentage of
withdrawals made by Mexicans
is significantly higher than for
individuals of other nationalities,
which has also been attributed to
difficulties during the application
process (Cabot, 2014).

The state’s ethical
responsibilities to asylumseekers

Granting the state the
exclusive power to adjudicate
asylum
claims
immediately
engages questions about the state’s
ethical responsibilities. Under the
conventional view of international
affairs, the Convention imposes
upon state sovereignty by limiting
the right of the state to control the
entry and terms of residence of its
non-citizens (Carens, 2003). This
attitude is made evident when
examining the language in Article
14(1) of the Universal Declaration
of Human Rights, which specifies
that “everyone has the right to
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seek and to enjoy” asylum, but
not the right for asylum to be
granted — the latter proposition
was rejected when the UDHR
was drafted, as states feared this
would wrongfully interfere with
sovereignty (Talib, 2012). With
this in mind, there is a concern that
state discretion can unduly restrict
the protection of individuals with
legitimate asylum claims.
Joseph Carens argues that,
with respect to asylum claims, the
state is directly involved in the fate
of those who apply for protection,
and it is morally impermissible
to put these individuals in harm’s
way (Carens, 2003). At this point,
it should be noted that, although an
individual denied asylum cannot
rely on refugee status to stay in
the country, the state is prohibited
from removing them to a state
where they might experience
persecution, in accordance with
the international principle of nonrefoulement (Uchimiya, 2013).
The legal mechanics associated
with non-refoulement claims are
outside the scope of this paper.
However, the concept is grounded
in the Convention definition of
“refugee”—meaning that, in many
cases, it will be difficult, if not
impossible, for an individual who
cannot conform to its grounds
to successfully claim that the
principle applies (Buchanan,
2010). Interpreting the Convention
definition in a restrictive manner
could consequently mean leaving
unsuccessful claimants to fend
for themselves when they are
inevitably expelled from the
country in which they sought
refuge (Talib, 2012).

The
U.S.
also
has
responsibilities
to
Mexican
asylum-seekers in particular.
It is hypocritical that the U.S.
continues to turn away Mexicans
in large numbers despite directly
contributing to the conflict that
has caused the immigration influx.
Ninety per cent of illegal firearms
in Mexico come from the U.S.,
which has aggravated the conflict’s
ongoing militarization; Mexico
also remains the primary provider
of methamphetamines, marijuana,
and cocaine for Americans (Cabot,
2014). Furthermore, the growth
of Central American gangs is
historically tied to the U.S.’s
deportation of gang members;
for example, members of Mara
18, a Mexican gang formed
in Los Angeles in the 1960s,
were deported and scattered
across El Salvador, Honduras,
and Guatemala, resulting in an
exponential increase in gang
violence in the relevant regions
(Uchimiya, 2013).
The U.S. therefore possesses
both a general ethical responsibility
to asylum-seekers, and a specific
moral responsibility to Mexican
asylum-seekers. Not only is the
Convention definition too narrow
to assist those who are unable to
frame their cases on the basis of its
terms (Uchimiya, 2013), but the
U.S.’s restrictive interpretations
of the Convention violate its
moral obligations in light of the
consequences of rejecting these
claims (Talib, 2012).

to refugee status articulated in
the 1951 Convention and its
interpretations in U.S. law can
unduly restrict the claims of
Mexican asylum-seekers who
express
legitimate
concerns
of persecution at the hands of
criminal organizations. At the
same time, Carens has pointed out
the practical limitations associated
with expanding the definition;
in political climates that favour
restrictive migration policies, any
efforts to revise the Convention
definition may be ineffective
or backfire altogether (Carens,
2003). Currently heightened anti-

immigrant sentiments in the U.S.
may render it unwise for courts or
legislatures to attempt to reinterpret
the Convention—if this prospect
is at all likely. Accordingly, a
more realistic proposition is to
resist restrictive interpretations
of the current framework
through strategic legal advocacy
(Uchimiya, 2013). If it intends to
fulfill its ethical responsibilities,
the U.S. must invest in large-scale
and coordinated efforts on the part
of lawyers and legal organizations
to conduct this work and to afford
asylum-seekers with access to
counsel in the first place.

Conclusions: What should
be done?
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The grounds-based approach
41

Bibliography
Buchanan, H. (2010). Fleeing the drug war next door: Drug-related
violence as a basis for refugee protection for Mexican asylumseekers. Merkourios: Utrecht Journal of International and
European Law, 27(72), 28–60.
Cabot, J. A. (2014). Problems faced by Mexican asylum seekers in the
United States. Journal on Migration and Human Security, 2(4),
361–377.

United Nations High Commissioner for Refugees. (2002). Guidelines
on International Protection No. 2: “Membership of a Particular
Social Group” within the context of Article 1A(2) of the 1951
Convention and/or its 1967 Protocol Relating to the Status of
Refugees. United Nations High Commissioner for Refugees.
United Nations High Commissioner for Refugees. (2002). Guidelines
on International Protection: Gender-related persecution within the
context of Article 1A(2) of the 1951 Convention and/or its 1967
Protocol Relating to the Status of Refugees. United Nations High
Commissioner for Refugees.

Convention Relating to the Status of Refugees, 189 U.N.T.S. (July 28,
1951).
Carens, J. (2003). Who should get in? The ethics of immigration
admissions. Ethics and International Affairs, 17(1), 95–110.
Immigration and Nationality Act, 8 U.S.C. (June 27, 1952).
Garcia, S. (2011). Asylum for former Mexican police officers persecuted
by the narcos. Boston College Third World Law Journal, 31(2),
235–267.
Harville, B. H. (2012). Ensuring protection or opening the floodgates?:
Refugee law and its application to those fleeing drug violence in
Mexico. Georgetown Immigration Law Journal, 27, 135–185.
Protocol Relating to the Status of Refugees. January 31, 1967. U.N.T.S.
No. 606
Talib, M. (2012). Numbers versus rights: State responsibility towards
asylum seekers and the implications for the international refugee
regime. Georgetown Immigration Law Journal, 27(2), 405–430.
Uchimiya, D. (2013). Falling through the cracks: Gang victims as
casualties in current asylum jurisprudence. Berkeley La Raza Law
Journal, 23.
United Nations High Commissioner for Refugees, Division of
International Protection. (2010). Guidance note on refugee claims
relating to victims of organized gangs. United Nations High
Commissioner for Refugees.

42

43

Trigger Warning: This article discusses rape.
The positions defended herein about the decriminalization of rape do
not represent the opinions of the Intra Vires Editorial Board.

A DEFENSE OF FOUCAULT’S
DECRIMINALIZATION OF RAPE

Foucault, Feminism, and the
Formative Matrix of Sexuality
By Tanzim Rashid

Introduction

In
1977,
during
a
roundtable discussion, Michel
Foucault advocated for the
decriminalization of rape as
a sexual crime.1 Foucault’s
statement, once put into proper
context, coheres with his broader
formulations
about
power,
knowledge, and sexuality. Be
that as it may, certain strands
of feminist thought have taken
issue with Foucault’s suggestion
and have levied comprehensive
critiques of both his particular
statement and the broader theory
with which it is entangled.
Specifically, Linda Alcoff argues
that, because sexuality is selfconstituting, sexual crimes—such
as rape—carry with them a unique
harm to their victim. Moreover,
Alcoff argues that because
sexuality is pre-discursive, it
serves as an intrinsic—rather than
socially constructed—feature of
rape. Ann Cahill raises a similar
critique of Foucault, arguing that
rape plays a role in producing
sexual hierarchies; desexualizing

it would be to obscure and dismiss
that process. As I will argue
herein, however, these and other
feminist thinkers have failed to
address the repudiations to their
critiques that Foucault has built
in to his theories. As a result,
they have failed to recognize
how
Foucault’s
suggestion
challenges the common, and often
counterproductive, assumptions
they make with regards to the act
and crime of rape. I will conclude
my argument by positing that
Foucault, in providing rebuttals to
feminist critiques, and in offering
a solution to the problems he
identifies, manages to preserve
both the tenability and desirability
of his suggestion to decriminalize
rape as a sexual crime.

Foundations of
Foucauldian Thought

Before
Foucault’s
argument for the desexualization
of rape can be contextualized,
dissected, and defended, the
relevant theoretical building
blocks upon which his statements

1
Michel Foucault, “La Folie Encerclee,” in Politics, Philosophy,
Culture: Interviews and Other Writings 1977-1984 ed. Lawrence Kritzman
(Paris: Change Collective, 1977), 200.

44

45

are grounded must be established.
Foucault believes that power
functions on both a juridical and
productive level.2 In other words,
beyond functioning simply as a
repressive force (i.e. in a juridical
manner), power actively produces
discourses that produce techniques
of inscription and a collection of
knowledge related to a myriad
of subjects (i.e. productive).
One of the most notable of these
discourses, and the most relevant
to this paper, originate from the
human (sexual) sciences.3 These
scientific discourses produce
a microphysics of power—a
diffuse set of tools, methods,
and techniques which produce a
political technology of the body;
which is to say, a knowledge
and mastery of the human body.4
While the distribution of this
power-knowledge is disparate,
its results—the exercise of power
and subsequent inscription of
knowledge upon the material body
and abstract soul—are coherent
among all of its nodes.5
One of the ways in which
power is exercised upon the body
and soul is through the law and
its mechanism of punishment.
With the dominance of sexual
scientific discourse, the object
of legal punishment has shifted

away from the criminal act and
toward its agent—their passions,
instincts and perversions.6 In this
way, sexuality itself becomes an
object of punishment—a subject
reproduced
through
sexual
scientific discourses, corpuses of
knowledge, and the techniques
of inscription they generate.7
Sexuality, therefore, is the
product of discursive processes
engineered by the structures of
power. Before dissecting and
defending Foucault’s suggestion
for the desexualization of rape,
his statement must first be
contextualized within his broader
theory.

Contextualizing Foucault’s
Desexualization of Rape

In La Folie Encerclee, a
series of debates regarding the
theme of repression, Foucault
argues that rape should be
decriminalized as a sexual crime.
This statement is best understood
when contextualized within the
broader message that Foucault
was attempting to convey.
Foucault, within the same debate,
asserts that sexuality and the
practices associated with it ought
not, in any circumstances, be the
object of punishment.8 Instead,
when one punishes rape, one

2
Michel Foucault, The History of Sexuality, Volume 1 (New York:
Vintage Books, 1976), 82.
3
Michel Foucault, Discipline and Punishment: The Birth of the
Prison, trans. Alan Sheridan (New York: Vintage Books, 1979), 23.
4
Ibid., 26.
5
Ibid.
6
Ibid., 17.
7
Ibid., 23.
8
Ibid.
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should simply be punishing it as
a brand of physical violence and
not as something distinguished
therefrom.9
Foucault expands on
this line of thinking, positing
that by separating the sexual
organ from any other organ in
the body, the law implies that
sexuality has a “preponderant
place”10 in the human body
and identity. This designation
of
preponderance
enables,
during punishment, the nodes
of power—such as legislatures,
medical professionals, and social
workers—to
intervene
and
expand the matrix of punishment
under which people, especially
women, have their identities and
bodies constituted.11 In this way,
Foucault’s effort to counter the
technology of sex by breaking
the bond between sexuality and
the crime of rape is purposed as
a “liberating blow against the
disciplinary discourse which
constructed sexuality as a means
of social and political power.”12
In other words, desexualizing the
crime of rape would neutralize
discourses
entangled
with
sexuality that function to expand
the restrictive, and therefore
oppressive, disciplinary matrix.

This last point made by Foucault
is important because it offers a
normative reason for why a legal
system, and a society as a whole,
may want to desexualize rape. In
this way, Foucault allows for his
primarily descriptive theory to
offer and support a prescriptive
suggestion. Foucault’s sentiments,
however, have been met with
criticism from certain feminist
thinkers.

Feminist Critiques and
Foucauldian Responses
to the Desexualization of
Rape

Foucault’s
insistence
that rape be decriminalized as
a sexual crime has fomented
a strong pushback from some
feminist thinkers. Linda Alcoff,
a prominent feminist thinker,
offers two arguments in response
to Foucault. First, she argues
that “sexual practices are selfconstituting;”13 which is to say,
they form a person’s identity
and sense of self. Second, she
argues that sexual practices are
“pre-discursive.”14 They have
thus existed before society and
the discourses it generates. As a
result, sexual practices which are
weaponized, such as rape, are
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uniquely harmful to their victims
because “the phenomenology
of sex itself.”15 Otherwise put,
the structures of experience and
consciousness associated with
sexuality
involve
sensitive,
vulnerable,
and
psychically
important areas of the body which,
if violated, affect the identity of
the victim themselves.16 This is
a fact which Alcoff maintains
is consistent “across cultural
differences.”17 The physical act
of rape may thus be understood
as distinct from the physical act
of assault, which lacks the sexual
quality necessary for it to inflict
unique harm onto a person’s
identity.
Foucault himself concurs
with Alcoff that sexual practices
are, in fact, self-constituting.18
However, this is a phenomenon
which Foucault believes is
exclusive to the Modern West.19
By contrast, in the Early Medieval
West, identity was derived from
blood and alliance as opposed
to sexuality. Individuals were
then identified as either “bastard
or legitimate,”20 “upper or
lower class,”21 or “of this or
that family”22—not by their
sexual desires or experiences.
Alcoff’s assertion that sexuality
is universally self-constituting is,

therefore, empirically incorrect, as
societies in the past have generated
identity from sources other than
sexuality.
This fact is significant.
Part of Foucault’s argument for
the decriminalization of rape as a
sex crime is predicated on the idea
that the physical act of rape does
not inflict harm that is unique or
distinct from the harm caused by
a physical assault. As such, if it is
true that rape is not universally—
and therefore not absolutely—
self-constituting, there then exists
room for one to conceive of a
society wherein, as a result of
differing historical developments
or a change in how identity is
constructed, rape is not uniquely
harmful. In such a society, rape
would not categorically demand
a unique classification in the
criminal law. Foucault’s suggestion
for the decriminalization of
rape thus becomes tenable and,
compounded with its liberatory
function, potentially desirable.
Foucault also responds to Alcoff’s
second argument—that sexuality
is pre-discursive and therefore
uniform across all societies—
by providing the example of the
Dayak community in Gerai.
In the Dayak community,
“male and female genitals are
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understood […] as the same.”23
In other words, the penis and
the vagina, apart from being
aesthetically different, signify
the same meanings; they are
instruments of bodily function
and tools of reproduction.24
Males are not conceived of as
sexually aggressive, and females
are not conceived of as sexually
vulnerable.25 Further to that,
there is no clear indication of
how exactly the penis can be
used as a weapon to hurt others,
nor of how the vagina can be a
target of aggression.26 For these
reasons, what is or is not sexual
in Gerai differs greatly from that
in the West, where notions of the
dominant aggressive male and
vulnerable submissive female are
internalized and become central
to the practices of gendering.27
In this way, Alcoff’s description
of sexuality as pre-discursive is
empirically incorrect, because
conceptions of sexuality are
not uniform across all societies.
Instead, because sexuality is a
product of the dominant discourses
which arise from specific societies,
it dramatically differs between
variations of them.
Foucault’s insistence that
rape ought to decriminalized
as a sex crime is therefore not
obstructed by the false notion that
sexuality predates society and its

dominant discourses, and, as a
result, is inherent in the act of rape.
In actuality, the act of rape and the
sexual connotations which are
often entangled in it are not outside
the realm of society’s discursive
processes. Insofar as the discourses
of a society can be altered through
resistance,28 the physical act of
rape can be disentangled from
its sexual connotations and
become conceptually equivalent
to the act of physical assault—
thus
requiring
no
unique
classification in criminal law. In
this way, Foucault’s suggestion
for
the
decriminalization
of rape is rendered tenable
and, in combination with its
liberatory function, desirable.
Ann Cahill, a feminist who has
also levied critiques against
Foucault’s suggestion for the
decriminalization of rape as
a sexual crime, has instead
focused on how such a change
would obscure rape’s role in the
production of sexual hierarchies.
In response to Foucault’s
suggestion
that
rape
be
decriminalized as a specifically
sexual crime, Cahill argues that
desexualizing rape would be to
“legitimate the sexual oppression
of women.”29 To further flesh
out this particular quotation
and the argument underlying
it, Cahill posits that the act of

23
Ibid., 16.
24
Ibid.
25
Ibid.
26
Ibid.
27
Ibid.
28
Brent L. Pickett, “Foucault and the Politics of Resistance,” Polity
28, no. 4 (1996): 445.
29
Cahill, “Construction of the Feminine Body”, 60.

49

rape itself is a manifestation of
power discourses which define
females as “inferior”30 to their
male counterparts and “socially
expendable.”31 These meanings
shape a woman’s experience of
rape and determine their bodily
comportment.32 Therefore, failing
to recognize rape as sexualized
crime is to ignore its function
in defining a woman’s identity
and experience, and to prevent
the penal system from punishing
the patriarchal and misogynistic
values which underlie it.33
Foucault, however, conceives of
the recognition of the sexuality of
rape not as a means of identifying
and acknowledging its role in
producing sexual hierarchies, but
as a technology of power that
generates sexual criminality.34
Foucault
begins
his
argument by maintaining that
the introduction of discourses
and practices related to human
sciences into the law and penal
system has transformed bodily
punishment into a process of
categorizing and refashioning
the soul.35 These processes have
not driven the criminal—a sex
offender, in this case—away from
sexual criminality, but instead
have constituted him in terms of
30
31
32
33
34
35
36
37
38
39

it.36 By classifying, criminalizing,
and sexualizing the physical act
of rape, the penal system orients
its punishment in terms of the
offender’s sexual activity.37 This
punishment—enacted
through
legal designation, mandatory
psychiatric treatment, and postincarceration
surveillance—
inculcates sexual criminality into
the identity of the offender.38
Therefore, when the sex offender
seeks to express their being, they
will express the sexual criminality
which the penal system has
inculcated within them. As a result,
the likelihood of these offenders
reproducing their sexual crimes
would increase significantly.39
While appreciating that the
sexuality of rape may allow for the
acknowledgement of a woman’s
sexual victimization and the
gender asymmetries it represents,
such recognition also allows for, in
certain instances, the reproduction
of the same sexual crimes which
result in those experiences and
oppressive dynamics. As such,
while the punishment of an
offender’s sexuality may be a
means of tackling misogyny and
patriarchy, it is also a means of
reproducing them by generating
sexual criminality. Therefore, as
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Foucault suggests, decriminalizing
rape as a sexual crime would help
neutralize the sexual objective
of its corresponding punishment
and, by virtue of that, help reduce
sexual criminality.

Conclusion

Michel
Foucault’s
suggestion
for
the
decriminalization of rape has been
met with stark opposition from
certain feminist thinkers. However,
through the use of Foucauldian
thinking, it becomes clear these
critiques are either empirically
incorrect or counterproductive
to their aims. Specifically, I have
shown how sexuality is neither
universally
self-constituting
nor pre-discursive and, as a
result, why Alcoff’s critiques
fail to compromise the tenability
of
Foucault’s
suggestion.
Moreover, I have shown how
the sexualization of rape, while
acting to acknowledge the
gender hierarchies it reproduces,
generates sexual criminality—
which, in effect, outlines the
fallacy in Cahill’s critique. In
proposing Foucauldian responses
to critiques which Foucault faces
for his proposition to decriminalize
rape, I have shown how Foucault’s
suggestion fits into, and is rendered

tenable by, his broader theoretical
framework. More importantly, I
have shown why the tenability of
his suggestion, compounded by
its liberatory function, allows for
the decriminalization of rape to be
understood as desirable.
I’d like to conclude this
paper by briefly offering my
personal view on this contentious
and highly sensitive topic. The
ideas proposed in this paper, by
Foucault and myself, are part and
parcel with the academic exercise
that this dialogue is predicated on.
However, the experiences of those
who have been victimized by
sexual assault cannot and should
not be forgotten when engaging
in these often hypothetical
and abstract arguments. These
discussions may take place in
the realm of scholarship, but
the conclusions made have real
implications on the lives of
victims and their loved ones. For
this reason, it is my belief that any
academic exercise of this nature
should, at the very least, include a
concluding remark—such as this
one—reminding the reader that
what we view as a discussion may
be viewed by victims as a debate
regarding the legitimacy of their
experiences.
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The Obama Administration’s
Use of Drones Against NonState Actors
By Hélène Emorine
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SELF-DEFENSE OR MURDER?

After the September 11,
2001 terrorist attacks, President
George W. Bush declared a Global
War on Terrorism. Prior to the 9/11
attacks, terrorist organizations
were strictly dealt with under
national law; international law, for
its part, was reserved for action
between states. 1 In response
to the 9/11 attacks, the Bush
Administration implemented a
policy of “kill or capture,” relying
almost exclusively on the use
of Unmanned Aerial Vehicles
(“UAVs”), known as drones.
The
Obama
Administration
has increased the use of drones
geographically and in terms of
raw numbers, making drones a
cornerstone of the United States
(“U.S.”) Government’s fight
against terrorism.2 The drone
program has targeted members
of al Qaeda and the Taliban in
Afghanistan, Pakistan, Somalia
and Yemen, raising important
questions about the legality of
drone warfare and its implications.

Obama described the
U.S.’ use of drones against al
Qaeda as a “just war […] waged
proportionally, in last resort, and
in self-defence.”3 This essay seeks
to examine the veracity of this
statement, determining whether
the Obama Administration’s use
of drones against non-state actors
is lawful under international law.
Ultimately, it argues that the use
of drones against non-state actors
is, indeed, lawful in pursuing the
right to self-defence. Despite this
legality, however, drones raise
ethical questions about the secrecy
of their operations, the nature of the
authority thereon, and collateral
damage. Moreover, drones appear
to weaken the legitimacy and
stability of the local governments
in whose jurisdictions they fly,
thus undermining drones’ relative
efficiency as a counterterrorism
strategy.
The fundamental principles
regulating the use of force are
found in the United Nations
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(“UN”) Charter. Article 2(4) states
that “All Members shall refrain in
their international relations from
the threat or use of force against
the territorial integrity or political
independence of any State, or in
any other manner inconsistent
with the Purposes of the United
Nations.”4 However, Article 51—
perhaps contradictorily—provides
states with the right to self-defence
if “an armed attack occurs against
a Member of the United Nations.”5
After the 9/11 attacks, both the UN
Security Council and the North
Atlantic Treaty Organization
(“NATO”) recognized that the
attacks triggered the right to selfdefence under Article 51 of the
UN Charter and under the North
Atlantic Treaty. Neither the UN
nor NATO explicitly stated that
there would be geographic or time
limits that might constrain the
U.S.’ actions against al Qaeda.6
Therefore, according to the UN
Charter, the U.S. can legally use
force against al Qaeda pursuant to
Article 51 in response to the armed
attacks perpetrated by al Qaeda
against the U.S. and its nationals.
International law does
not have explicit rules governing
states’ actions in relation to armed
attacks by non-state actors. Some
scholars claim that only when
a state is found to be legally
responsible for a significant act of

violence committed by a terrorist
group can the victim state claim
the right to self-defence under
Article 51 of the UN Charter. When
there is no state responsibility
for the acts of a terrorist group,
the crime is viewed as an act of
criminal violence rather than an
act of war and is, thus, treated
under national criminal law.7 The
international community uses
different methods to determine
whether or not a non-state actor’s
acts can be attributable to the state.
In the Nicaragua v. United States
case, the International Court of
Justice (“ICJ”) ruled that the
acts of the Contras, a rebel group
supported by the U.S., were not
attributable to the U.S. because
it did not have effective control
over the rebels.8 In the Prosecutor
v. Tadic Case, the International
Criminal Tribunal for the Former
Yugoslavia (“ICTY”) declared
that a criminal act committed by
a non-state actor was attributable
to the state if the state had a role
in “organising, coordinating or
planning the military actions of
the military group, in addition to
financing, training and equipping
or providing operational support
to that group.”9 Heeding these
precedents, it would seem that it
must first be determined whether
or not the acts of a terrorist group
in State X can be attributable to
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X before State Y can claim selfdefence. Thus, the U.S. has argued
that the Taliban were Afghanistan’s
de facto government in 2001,
and the acts of al Qaeda were
attributable to the Taliban and
therefore to Afghanistan.10
Article 51 does not,
however, explicitly state that an
armed attack must be perpetrated
by a state in order for the right
to self-defence to be invoked.
Furthermore, state practice shows
that armed attacks perpetrated by
non-state actors can give rise to the
right to self-defence. For example,
in the Caroline Case, Britain
claimed the right to self-defence
against American nationals who
were acting independently from
the U.S. and supporting Canadian
rebels. Both Britain and the U.S.
agreed that, under international
law, armed attacks by non-state
insurgents triggered the right
to self-defence even though the
United States and Britain were not
at war with each other.11 Therefore,
the U.S can lawfully invoke the
right to self-defence against al
Qaeda despite its status as a nonstate actor and the fact that it is
not at war with any of the states in
which al Qaeda is present.
The U.S. has stated
that, because an act of war was
committed by al Qaeda on 9/11,
it is at war wherever al Qaeda
is present—notably Pakistan,
Afghanistan,
Yemen,
and
Somalia, at the time when this
paper was written.12 According
10
11
12
13

to the principle of sovereignty,
a state has the highest authority
within its territory. The U.S.’ use
of drones beyond its territory, in
other sovereign states, thus raises
the question of whether or not
the U.S. must gain these states’
permission in order to conduct
drone attacks within their territory.
Neither Article 51 nor customary
international
law
explicitly
necessitate that the victim state
gain consent of the state. In fact, it
can be argued that, by adhering to
the UN, states have already given
their consent to all Articles of the
Charter, including Article 51.13
Furthermore, in DRC v.
Uganda, the ICJ, in ruling against
the latter, referred to the Declaration
on Principles of International Law
Concerning Friendly Relations
and Cooperation Among States
in Accordance with the Charter
of the United Nations, as well as
the prohibition therein against
aiding a non-state actor involved
in terrorist activities against
another state. It was thus decided
that states that provide assistance
to non-state actors engaged in
terrorist acts, and states that fail to
attempt to prevent non-state actors
from committing such acts, have
equally violated international law.
In the case of the latter—where the
state cannot or will not prevent the
acts of a non-state actor within its
territory—the ICJ ruled that the
victim state has the right to invoke
self-defence and take measures
against the non-state actor within
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the state’s territory.14 In such a
case, the issue of consent may be
circumvented.
A similar principle was
articulated in Resolution 1373,
adopted by the Security Council
after the 9/11 attacks. There have
been continuous attacks conducted
by al Qaeda and the Taliban
from Afghanistan and Pakistan
against U.S. military personnel;
yet, neither state could control
the movement of al Qaeda and
Taliban fighters between the two
states.15 For these reasons, the U.S.
may lawfully use drones against
members of al Qaeda in sovereign
states, even without those states’
consent.
According to the principles
of jus in bello, in order for a
state to lawfully engage in the
use of force, it must satisfy three
criteria: necessity, distinction,
and proportionality.16 Necessity is
understood as military necessity;
that is, the action must be done
with the express purpose of
defeating the enemy, rather than
simply for retribution. So defined,
the U.S.’ use of drone warfare may
rightfully be classified as necessary
following the 9/11 attacks, insofar
as it intends to, broadly, bring
about the fall of al Qaeda.
With regards to distinction,

Article 28 of Protocol I to the
1949 Geneva Conventions states
that during times of international
armed conflicts, the parties to the
conflict must distinguish between
civilians and combatants and can
only target military objectives.17
In regards to oft-related point of
proportionality, Article 51 prohibits
“an attack which may be expected
to cause incidental loss of civilian
life, injury to civilians, damage to
civilian objects, or a combination
thereof, which would be excessive
in relation to the concrete
and direct military advantage
anticipated.”18 Under the laws of
war, civilians can, thus, only be
targeted if they participate actively
and directly in the hostilities.19
Critics of the drone program
argue that targeted killings and
the subsequent civilian collateral
damage violate the human right to
life enshrined in Article 6 of the
International Covenant on Civil
and Political Rights (“CCPR”).
Philip Alston, the UN Special
Rapporteur
on
extrajudicial,
summary, or arbitrary executions,
has stated that drones may lead to
arbitrary killing, and that human
rights enshrined in customary
international law, treaties, and
the UN Charter still apply even
when the right to self-defence is
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invoked.20 The human right to life
gives human beings the right to
not be arbitrarily deprived thereof.
Under international law, if the
right to self-defence is invoked,
the victim state can lawfully
participate in targeted killings
against those who are actively
involved in hostilities.21 However,
targeted killings raise the question
of proportionality, as well as
distinction. In 2005, the Supreme
Court of Israel ruled that targeted
killings are disproportionate when
the individual can be arrested. To
be sure, the arrest of an al Qaeda
fighter raises important practical
and legal difficulties. Practically,
sending in U.S. military personnel
to arrest a member of al Qaeda
poses significant risks to the
personnel’s safety; legally, the
foreign state in which the fighter
is located must consent to the
U.S. arresting someone on its
territory.22 According to the Obama
administration, a cost-benefit
analysis of the use of drones
relative to other options such as
troops on the ground satisfies the
condition of proportionality.23
In this way, U.S. drone warfare
may be construed as legal under
international humanitarian law

despite the more contentious issues
of proportionality and distinction
as applied thereto.
While
the
Obama
administration’s use of drone
warfare may be lawful under
international law as discussed
above, the ethical and strategic
implications of the use of drones
remain important aspects of the
drone program. Perhaps the most
pressing ethical issue concerning
the Obama administration’s drone
policy is the secrecy that surrounds
it. Drone operations are conducted
with very little congressional
oversight. Moreover, reliable
statistical information is nearly
impossible to obtain because
drone strikes are conducted in
regions which are ungoverned and
wherein the central government
has limited ability to monitor
attacks or investigate their
effects.24 U.S. officials argue that
the precision of drone technology
ensures that very few civilians
are killed, yet their reluctance to
release data regarding the strikes
makes holding the administration
accountable for civilian casualties
very difficult.
According to a rare report
released by the White House on
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July 1, 2016, between January
20, 2009 and December 31, 2015,
473 drone strikes killed between
2,372 and 2,581 combatants, as
well as 64 to 116 non-combatants.
There are several issues with this
report: it does not explain how it
differentiates between combatants
and non-combatants, does not
specify where the drone strikes
occurred, and does not reveal
the identity of those who were
killed.25 The identity of the target
is important, because gauging
whether the jus in bello principle of
proportionality is violated requires
knowing the strategic importance
of the individual targeted. Indeed,
if a strike kills a high-ranking
combatant, the collateral damage
may be proportional to the value
of the target. If, however, the
target was low-level, the collateral
damage may render the strike
disproportional. According to the
Bureau of Investigative Journalism,
there have been 528 strikes that
have killed 4,189 individuals, of
whom 474 were civilians.26 The
disparity between this data and
that officially released by the
Obama Administration illustrates
the difficult of obtaining reliable
facts regarding the U.S. drone
program. While the White House
cites security and intelligence

considerations as to why it
cannot release more information,
it does release a significant
amount of information regarding
its operations in Afghanistan,27
which makes it seem like it is
possible for the government to be
more forthright with information
whilst still respecting security
requirements.
In response to criticisms
regarding the ethical implications
of drone strikes, John O. Brennan,
the Assistant to the President
for Homeland Security and
Counterterrorism, argued that
targeting individuals through
drones conforms to the principles
of necessity, distinction, and
proportionality as it distinguishes
between
civilians
and
combatants.28 However, the U.S.’
targeting is controversial, as it
classifies all males of military age
within a strike zone as militants
unless evidence shows, after the
attack, that they were civilians.29
This assumption of guilty by
association not only clouds the
reliability of data, but also makes
it highly likely that civilians
have been killed by drones—
in turn, increasing the number
of civilian deaths beyond what
is proportionate. Additionally,
the Central Intelligence Agency
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(“CIA”) has developed a pattern
of behaviour criteria to target those
who display suspicious behaviour.
These attacks—dubbed signature
strikes—are authorized without
prior knowledge of the identity of
the target and can be triggered by
actions such as crossing a border
multiple times.30 This targeting
raises the risks of drone operators
misinterpreting the behaviour
of individuals and targeting
civilians. Furthermore, the U.S.
has adopted a policy of doubletap strikes, which strike a target a
second time shortly after the first
strike. This increases the risk of
harming civilians since medical
personnel and/or bystanders may
no longer be able to aid the victim
after the first strike.31 Heeding
these considerations, it appears as
though U.S. drone strikes do not
always clearly distinguish between
civilians and non-combatants—
rendering them unethical at best
and illegal at worst.
Another ethical concern
applies to those who operate
drones and, specifically, the fact
that the CIA—rather than the
military—carries out some of the
drone campaigns, particularly
those beyond Afghanistan. CIA
operatives are not members of

the U.S. armed forces and are not
bound by the Uniform Code of
Military Justice which regulates
the respect of laws and customs
of war. The CIA’s involvement in
drone operations is questionable
because under the law of armed
conflict only lawful combatants
may take part in the use of force.32
Additionally, critics of the drone
program have argued that drones
create a moral distance between
the operator and the target which
dehumanizes killing and can lead
to gratuitous deaths.33
The most convincing
argument in favour of drone
strikes is that drones are an
effective method to combat
terrorism and do not endanger
U.S. military personnel.34 While
this is certainly a valid point,
it fails to take into account that
drones may very well undermine
the overall goal of the U.S. to
eradicate terrorism. In its National
Strategy for Counterterrorism,
the U.S. identified the defeat
of al Qaeda, building up weak
states, and cooperation with
local governments as some of its
foreign policy goals.35 However,
evidence shows that the use of
drones in foreign states weakens
the local government’s authority
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and legitimacy, and fuels antiAmerican resentment.36 Both
Pakistan and Yemen have publicly
condemned the U.S.’ use of drones
within their territory, yet privately
support them. This makes it seem
to the people of those countries
that the U.S. is violating their
sovereignty; this is especially
true given that their government’s
support of the program is covert.
While the U.S. may have the right
to conduct drone strikes in these
states, it leads to the perception
that the government is powerless
to stop this perceived violation
of sovereignty and is therefore
weak and illegitimate. Indeed
former Pakistan President Asif Ali
Zardari described drone strikes as
“counterproductive and difficult to
explain by a democratically elected
government.”37 Additionally, the
deaths of innocent civilians fuels a
desire for revenge which can lead
individuals to join al Qaeda and its
affiliate groups.38
In conclusion, in his
administration’s effort to defeat
terrorism,
President
Barack
Obama greatly relied on drone
warfare as a preferable alternative
to using Special Forces or boots
on the ground. While the U.S.’ use
of drone warfare against al Qaeda
may be lawful under international
law pursuant to the right to selfdefence, its secrecy, targeting
practices, and the nature of the
authority of who conducts drone
strikes pose ethical challenges
to the drone policy. While the

White House did, indeed, publish
a report regarding its drone policy
late in Obama’s presidency, its
vagueness make it difficult to
evaluate the extent to which the
U.S. respects the jus in bello
principles of distinction and
proportionality. Additionally, CIA
operatives who take part in the
drone strikes are not bound by the
Uniform Code of Military Justice.
Important criticism is also raised
regarding the moral distance that
drones establish between the
operator and the target which
may lead to the dehumanization
of the target. Finally, evidence
has shown that in the long-run,
the drone program undermines
the U.S.’ counterterrorism goals
by increasing anti-American
resentment and weakening the
legitimacy of the local government.
Until now, the U.S. has
been the only state to use drones
extensively as a counterterrorism
strategy. As such, it has the power
to set precedent and influence how
international law will treat drone
strikes against non-state actors in
the future. The U.S. thus runs the
risk of other states mimicking their
drone policy and raising further
questions regarding the legal,
ethical, and strategic implications
of drones as a legitimate means
of self-defence against non-state
actors.
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IMPACT, EFFICIACY, AND IMPLICATIONS

the numerous harms associated
with HIV. However, both the
Canada’s current laws Cuerrier and Mabior decisions,
regarding the non-disclosure of and their subsequent applications,
human immunodeficiency virus have engendered considerable
(“HIV”) status are outlined in controversy, criticism, and debate
R. v. Cuerrier (1998) and R. v. on a wide variety of grounds.
Mabior (2012). In Cuerrier, Specifically, several commentators
the Supreme Court of Canada argue that the Cuerrier and Mabior
(“SCC”) held that, in the case decisions discourage healthcare
of sexual intercourse, HIV non- engagement (Patterson et al.,
disclosure will constitute fraud 2015), hinder HIV prevention and
and, therefore, vitiate consent if support efforts (Mykhalovskiy,
doing so places a complainant at a 2011), increase HIV related stigma
significant risk of suffering serious (Galletly and Pinkerton, 2006),
bodily harm. In Mabior, the SCC and are actually inconsistent with
revisited the test articulated in a realistic possibility of HIV
Cuerrier and held that a significant transmission (Hartford, 2014).
Although
recent
risk of suffering serious bodily
technological
and
medical
harm arises when a realistic
possibility of HIV transmission advances mean that HIV is no
is established. Anything short of longer a “death sentence” for many
using a condom and having a low Canadians, the harms associated
viral load will constitute a realistic with HIV—transmission, stigma,
possibility of HIV transmission inconvenience, and healthcare and
(Mabior, 2012). The critical factor personal monetary costs—remain
in these cases in determining guilt significant and are, consequently,
is whether the defendant knew he necessary to resolve. However, as
these criticisms suggest, Canada’s
or she was infected with HIV.
Writing for the Majority in current laws are ineffective,
Cuerrier (1998, para 147), Justice and even counterproductive, to
Cory argued that “the Criminal resolving these issues. As such,
Code does have a role to play” in order to gain insight into the
in protecting society against impact and efficacy of Canada’s
current
HIV
non-disclosure
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laws, this paper examines their
personal, social, practical, and
legal implications. Specifically,
three arguments are advanced: (1)
R. v. Currier and, by extension,
R. v. Mabior, fail to promote
the resolution of, and will only
exacerbate, the harms associated
with HIV—especially with respect
to HIV transmission; (2) Canada’s
current
HIV
non-disclosure
laws cannot be justified on legal
grounds, as they infringe the s.
7 Charter rights of HIV positive
individuals—and
Canadian
citizens, more generally—by
depriving them of their right to
security of persons in a manner
that is not in accordance with the
principles of fundamental justice;
and (3) the SCC’s decision in
Mabior fails to resolve, and actually
raises uncertainty, regarding what
constitutes a realistic possibility
of transmission, and is also
inconsistent
with
disclosure
requirements in cases involving
similarly harmful STIs.

The Efficacy of Canada’s
Current Approach to HIV
Non-Disclosure

One—and perhaps the
most significant—reason Canada’s
current HIV non-disclosure laws
fail to promote the resolution of
the harms associated with HIV, is
that they will fail to meaningfully
stem HIV transmission. In fact,
it is likely that Canada’s current
laws actually increase HIV
transmission.
According to the Public
Health Agency of Canada
(“PHAC”), as of 2014, there were
approximately 75,500 persons

living with HIV/AIDS (“PHAs”) in
Canada (Public Health Agency of
Canada, 2014). The PHAC (2014)
also estimated that approximately
16,020 (21%) of Canadian PHAs
were unaware of their HIV
serostatus. According to Marks et
al. (2005), 54-70% of HIV cases
in the United States are caused
by individuals unaware of their
HIV positive serostatus. Thus,
according to O’Byrne (2012), since
it is reasonable that the figures
collected by Marks et al. (2005)
will translate well to Canada, the
rates of HIV transmission among
PHAs unaware of their positive
serostatus will be significantly
higher than the rates of HIV
transmission among PHAs aware
of their positive serostatus. In
other words, PHAs unaware of
their HIV positive serostatus
contribute to a greater number of
new HIV cases than those aware
of their status.
An obvious solution to
address this issue, and consequently
curb HIV transmission, is to take
steps to increase awareness among
PHAs unaware of their positive
serostatus. However, evidence
suggests that Canada’s current nondisclosure laws will undermine the
prevention of HIV transmission
by reducing the likelihood that
unaware individuals take steps
to become aware of their HIV
positive serostatus (O’Byrne,
2012). Indeed, although the SCC
later ruled in R. v. Williams (2003)
that HIV disclosure was required
if an individual strongly suspected
they were HIV positive (regardless
of an actual HIV diagnosis), as
it currently stands following the

66

decisions in Cuerrier and Mabior,
individuals unaware of their HIV
positive serostatus are immune
to being charged and prosecuted
for HIV non-disclosure. It is
important to note that the SCC
failed to identify precisely the
level of suspicion required for
serostatus disclosure in Williams
(O’Byrne, 2012). This ambiguity
makes it all the more likely that
prosecutors will instead rely on
the test outlined in Cuerrier.
O’Byrne (2012) suggests
people might deliberately choose
to remain unaware of their HIV
positive serostatus in order to avoid
criminal liability. Specifically,
“[l]aws which target PHAs who
are aware of their serostatus may
deter PHAs who are unaware of
their serostatus from wanting to
undergo HIV testing” (O’Byrne,
2012, p. 76). Importantly, as
O’Byrne et al. (2013) later found,
several participants supported
O’Byrne’s (2012) hypothesis,
noting that they believed Canada’s
current HIV non-disclosure laws
provided incentives to remain
unaware of their HIV serostatus.
This sentiment, and the evidence
that supports it (more of which
is discussed below), directly
contrasts with the ruling in
Cuerrier (1998, para 143), in
which Justice Cory states “[i]t is
unlikely that individuals would
be deterred from seeking testing
because of the possibility of
criminal sanctions arising later.”
Moreover, among those
aware of their HIV positive
serostatus,
the
successful
prevention of HIV transmission is
largely dependent on acquiring the

tools, knowledge, and confidence
needed to actively take steps
to reduce one’s likelihood of
transmitting HIV (Galletly and
Pinkerton, 2006). Acquiring these
is, in turn, often highly contingent
on establishing close and “open”
relationships with counsellors
(Mykalovskiy, 2011; Patterson et
al., 2015). Justice Cory suggests
that the criminalization of HIV
non-disclosure will “protect and
serve to encourage honestly,
frankness and safer sexual
practices” (Cuerrier, 1998, para
147; emphasis added). However,
the criminalization of HIV nondisclosure will likely discourage
openness regarding HIV nondisclosure and sexual practices
within counselling relationships,
with
consequent
negative
impacts in sexual relationships
(Mykhalovskiy, 2011).
Mykhalovskiy
(2011)
notes that HIV counsellors
believed criminalization had
hampered their ability to establish
meaningful and open relationships
with clients. Several factors were
offered to explain this finding.
First, counsellors believed that
the criminal law made persons
living with HIV/AIDS (PHAs)
less likely to begin or maintain
relationships with public health
officials (Mykhalovskiy, 2011).
Subsequently, many healthcare
providers were acutely aware
of the limits of their client’s
confidentiality
(Mykhalovskiy,
2011). Many noted that they were
aware of several cases in which
confidential information gathered
in HIV prevention counselling
sessions became “exposed” in court
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due to a subpoena (Mykhalovskiy,
2011). This led many counsellors
to exercise caution, which often
involved limiting and restricting
open discussion around the barriers
their clients faced regarding HIV
positive serostatus disclosure
(Mykhalovskiy, 2011). Finally,
many felt strongly that PHAs
had become less forthcoming
and willing to discuss sexual
practices and issues due to fears
that this information would be
subpoenaed, and exposed in court
(Mykhalovskiy, 2011).
Several
other
studies
strongly
corroborate
Mykhalovskiy’s (2011) findings.
For example, Mykhalovskiy’s
findings correlate directly to a
study conducted by O’Byrne
and Gagnon (2012), who found
that non-disclosure prosecutions
hurt therapeutic relationships
between nurses and PHAs, in turn
negatively affecting nurses’ ability
to provide appropriate and timely
care. Moreover, one HIV positive
respondent in the O’Byrne et al.
(2013, p. 103) study believed that
public health departments and the
police were closely connected,
working in tandem to “[build]
records […] against me.” Similar
beliefs were echoed by several
other respondents (O’Byrne et
al., 2013). Media releases relating
to HIV non-disclosure cases,
which formed the basis for many
of these beliefs, had the effect of
creating an environment in which
HIV positive men who slept
with men did not view public
health services as a safe place
for discussing previous sexual
practices (O’Byrne et al., 2013).

Thus, since many HIV positive
individuals appear to be reluctant
to seek out treatment and testing,
public health officials will be far
less likely to be able to help stem
HIV transmission.
Similarly, public health
officials are also less likely or
willing to extend their help to
HIV positive individuals who seek
it if they fear that their client’s
confidentiality will be jeopardized.
At the very minimum, even those
who extend their help will be
hampered. In either scenario,
Canada’s current HIV nondisclosure laws are at the root of
the problem. The criminal law’s
objective of protecting society
by preventing and reducing HIV
transmission is clearly antithetical
in this case to the public policy
objective
of
encouraging
disclosure.
Furthermore, according to
Justice Cory (Cuerrier, 1998, para
145), the continued stigmatization
of persons with HIV “arises as a
result of a sexual assault and not
because of the disease.” Evidence
suggests otherwise, however.
Although HIV was highly
stigmatized prior to the introduction
of criminal law, criminalization
increases stigmatization and
discrimination by labeling HIV
positive individuals as criminal
or dangerous, and also by
perpetuating an “us versus them”
attitude (Ahmed et al., 2011;
Galletly and Pinkerton, 2006).
In Canada, Adam et al. (2014)
and Kirkup (2015) note that the
media is largely responsible for
contributing to and reinforcing
stigma
and
discrimination
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against HIV positive individuals.
Importantly, media attention
towards HIV status non-disclosure
in Canada continues to increase,
largely in response to the increasing
number of HIV status nondisclosure prosecutions (Adam
et al., 2014). Most of this media
coverage is highly sensationalistic,
gendered, racialized, and focuses
predominately on high profile
cases (Adam et al., 2014).
The normative message
sent by criminalization, and media
discourses surrounding HIV nondisclosure prosecutions, effectively
advance the stigmatization and
discrimination faced by HIV
positive individuals—especially
those belonging to marginalized
groups (Adam et al., 2014)—
regardless of their sexual activity.
Consider, for example, an HIV
positive individual who has
refrained from sexual activity
altogether after learning of his
or her HIV positive serostatus.
Because of the normative message
sent by Canada’s current HIV nondisclosure laws, and subsequent
media portrayals of HIV positive
individuals,
an
otherwise
responsible and cautious individual
will be even more stigmatized than
they would have been otherwise,
based on the actions of others.
To be sure, public health and
education campaigns have been
instrumental in helping to reduce
HIV stigma and discrimination by
challenging stereotypes and myths
regarding HIV (Herek, 2002).
However, criminalization of
HIV non-disclosure hampers the
effectiveness of such campaigns
and often expresses a contradictory

message (Galletly and Pinkerton,
2006).
This
effectively
increases HIV-related stigma
by undermining and opposing
programs that actually decrease
stigma and discrimination. With
this in mind, the effect of HIV status
non-disclosure law in Canada,
and its link to stigmatization and
discrimination, is troubling for
several reasons.
First, Canada’s current
HIV non-disclosure laws increase
HIV stigmatization. This, in turn,
negatively affects emotional and
physical wellbeing among HIV
positive individuals. As Breet
et al. (2014) and Turan et al.
(2017) note, HIV-related stigma
is implicated in a variety of poor
emotional and physical health
outcomes—including
PTSD,
depression, anxiety, lower quality
of life, self-esteem and self-blame
issues, vulnerability, and, more
generally, poor mental health.
As one respondent in the Adam
et al. (2014, p. 43) study aptly
stated, the increasing number of
HIV non-disclosure prosecutions
left him “nervous [,…] scared
[,…] and [feeling] like a loner.”
Criminalization will only serve to
amplify these negative outcomes.
Second, increasing HIV
stigmatization through HIV nondisclosure laws will continue to
interfere with efforts to reduce
HIV transmission, particularly in
minority communities and groups.
Indeed, the undesirable effects
of stigma and discrimination
appear to fall disproportionately
on racial and ethnic minorities
(e.g. black men from African
or Caribbean communities) and
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other at-risk populations (Adam
et al., 2014; Ahmed et al., 2011).
This is an especially troubling
facet given that epidemiological
data demonstrates African and
Caribbean
communities
are
disproportionately affected by
HIV (Gardezi et al., 2007). The
consequence of this is the avoidance
of public health services, high
rates of undiagnosed rates of HIV
positive status, and late diagnoses
of HIV positive status among HIV
positive people from Caribbean
and African communities (Gardezi
et al., 2007).
Stigma has also been
identified as a serious barrier
to HIV diagnoses in women
(Lawless et al., 1996). As Lawless
et al. (1996, p. 1373) note, medical
practitioners frequently hold the
opinion “that only ‘some kinds’
of women are likely to be infected
with HIV.” This view stems
primarily from the assumption
that HIV status is strongly based
on belonging to a “risk group”
(e.g. drug users and prostitutes)
(Lawless et al., 1996). Symptoms
of HIV among women who do
not fit within these categories
are therefore unrecognized and
delayed—further increasing the
risk of HIV transmission to sexual
partners and to children of HIV
positive mothers (Lawless et al.,
1996). Importantly, Gardezi et
al. (2007) and Lawless’ (1996)
findings support O’Byrne’s (2012)
contention that Canada’s current
approach will only contribute
to HIV positive serostatus
unawareness. Additionally, due to
this stigma, women who belong
to these “risk groups” often

experience judgmental attitudes
from medical personnel and
healthcare services (Lawless et
al., 1996). This not only makes it
difficult for these women to access
and make use of good quality
medical care, support, and services,
but also leads many women to
develop strategies to avoid stigma
and discrimination, including
“shopping around to find services
and practitioners with whom they
were comfortable, not disclosing
their HIV status and/or drug use,
or avoiding and withdrawing from
services and support networks”
(Lawless et al., 1996, p. 1373).
More generally, constant and
incessant fears of becoming
stigmatized and discriminated
against were also cited as major
reasons for non-disclosure to
sexual partners and the avoidance
of sexual relationships altogether,
among HIV positive women
living in Ontario (Kapiriri et al.,
2016). Thus, since HIV nondisclosure criminalization only
reinforces and increases HIV
related stigma, Canada’s current
approach will decrease physical
and emotional wellbeing among
HIV positive individuals, while
also undermining efforts to stem
HIV transmission.
In light of the preceding
evidence, it is worthwhile to
quote Chief Justice McLachlin’s
decision in Mabior. Based on the
apparent lack and certainty of
evidence and studies regarding
the effect of criminalization on
HIV transmission, Chief Justice
McLachlin argued that
[s]ome
interveners
challenge the use of the
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criminal law in the case
of HIV on the ground
that it may deter people
from seeking treatment or
disclosing their condition,
thereby increasing the
health risk to the carrier
and those he has sex
with. On the record before
us, I cannot accept this
argument. (Mabior, 2012,
para 59)
The data detailed above seriously
challenge this statement. Indeed,
the evidence demonstrates that
Canada’s current HIV nondisclosure laws deter treatment
seeking and disclosure, and
therefore increase the health
risks PHAs pose to their sexual
partners. Moreover, although
HIV is no longer a death sentence
for many Canadians, it still
remains particularly harmful.
The successful treatment, and
consequent reduction of related
harms, of HIV is contingent on
actually being able to access
treatment. Since Canada’s current
approach discourages this, in
addition to increasing stigma and
likelihood of HIV transmission,
the health of
HIV positive
individuals, and Canadian citizens
more generally, is also jeopardized.

Practical and Legal Issues
Regarding Cuerrier and
Mabior.

In
Cuerrier,
several
intervenors argued that public
health measures, rather than the
criminal law, would be effective
in resolving the harms associated
with HIV. Nevertheless, the SCC
ruled that the criminal law had

a role to play. The objective of
Canada’s HIV non-disclosure
laws is outlined in paragraph 147
of Cuerrier (1998), where Justice
Cory states that “[t]his section [s.
265, for while HIV transmission
and serostatus disclosure are
not formally enacted in criminal
statutes, the legal precedents
are subsumed under s. 265 of
the Code] like so many other
principles of the Code is designed
to protect society and this
protective role must be recognized
and reinforced” (Cuerrier, 1998,
para 147). However, Canada’s
current HIV non-disclosure laws
cannot be justified from a legal
perspective, as they infringe the
s. 7 Charter rights of Canadian
citizens and HIV positive
individuals by depriving them of
their right to security of persons in
a manner that is not in accordance
with the principles of fundamental
justice.
As demonstrated above,
contrary to the assertions
articulated by the SCC, the tests
outlined in Cuerrier and Mabior
will increase the likelihood of
HIV transmission and other
related harms. It is surely the case
that the application of any law
that increases Canadian society’s
exposure to a “significant risk of
serious bodily harm” infringes
on the security of persons. Just
as prohibitions on bawdy-houses,
living off the avails of prostitution,
and communicating in public
for the purposes of prostitution
violated s. 7 Charter rights by
imposing dangerous conditions
on prostitutes (Canada (Attorney
General) v. Bedford, 2013),
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provisions that discourage HIV
positive serostatus disclosure,
deter HIV diagnoses, and hamper
effective HIV treatment similarly
impose dangers on the Canadian
public. This carries even greater
weight given the SCC’s position
that disclosure is the responsibility
of the infected individual, and
not their HIV negative partner
(Cuerrier, 1998). Security of
persons is not limited to physical
security, but also extends to “serious
state imposed psychological
stress” (Morgentaler, 1988, para
22). As demonstrated above, since
Canada’s HIV non-disclosure laws
reinforce and amplify feelings of
stigma, paranoia, isolation, and
poor mental health, in addition to
the physical aspect of the security
of persons, the psychological
safety of PHAs is violated as well.
These s. 7 Charter
infringements cannot be justified
in accordance with the principles
of fundamental justice. This is
particularly clear when the principle
of arbitrariness is considered. The
concept of arbitrariness can be
traced back to R. v. Morgentaler
(1988). Therein, the SCC held
that, although Canada’s abortion
laws were put in place to protect
women, they were arbitrary,
as they detrimentally affected
women’s health. Similarly, in
Canada
(Attorney
General)
v. PHS Community Services
Society (2011), since evidence
indicated that safe injection sites
contributed to the protection of
public health and safety, the SCC
held that the Minister’s failure
to grant safe injection sites an
exemption from drug possession

laws was arbitrary. Although
HIV transmission and serostatus
disclosure are not criminalized
under formally-enacted statues,
as demonstrated above, the legal
precedents established in Cuerrier
and Mabior have the effect of
undermining
their
intended
purpose—namely, to protect
society from the harms associated
with HIV transmission.
In addition, the negative
harms associated with the
criminalization of HIV nondisclosure call into question
whether
criminalization,
for
whatever reason (e.g. deterrence
and denunciation), can be justified
as a measure to protect society. This
problematizes one fundamental
principle of justice—specifically,
gross disproportionality. A law
will be grossly disproportionate
“where the seriousness of the
deprivation is totally out of
sync with the objective of the
measure” (Bedford, 2013, para
120). If a particular law deprives
an individual of their life, liberty,
or security of persons, and if the
law was implemented for the
express purpose of protecting
society, it seems reasonable to
conclude that the most grossly
out of sync the law could possibly
be is if the law threatened the
protection of society. Far from
protecting society from the risk
of HIV transmission, as has been
repeatedly stressed, Cuerrier and
Mabior effectively increase the
risk of HIV transmission (and its
associated harms) by deterring
disclosure and the seeking of
treatment.
The
gross
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disproportionality of Canada’s
current
HIV
non-disclosure
laws is especially clear when
the focus turns to minority and
disadvantaged PHAs (as opposed
to majority groups and other HIV
positive individuals generally).
Before addressing this point, it is
worthwhile to keep in mind the
SCC’s recent ruling in Bedford
(2013). The SCC held in this
case that provisions prohibiting
living off the avails of prostitution
were grossly disproportionate,
because the “provision’s negative
effect on the security and safety
of prostitutes [was] grossly
disproportionate to its objective
of protecting prostitutes from
harm” (Bedford, 2013, para 139).
Likewise, as research indicates,
minority and disadvantaged groups
(e.g., drug addicts, prostitutes, the
poor, and particularly women who
occupy these roles) face serious
challenges to accessing condoms
and antiretroviral therapy/drugs
(“ART/V”) (Symington, 2013;
Zierler and Krieger, 1997), which
places them at serious physical
risk. As Zierler and Krieger (1997)
note, women in precarious and
abusive relationships who demand
that their male partners wear a
condom often face the risk of
violent retaliation. Studies of sex
workers have also demonstrated
that women fear violence when
they insist upon condom use
by clients (Lurie et al., 1995).
Symington (2013, p. 493; emphasis
added) also argues that since the
male partner in a heterosexual
relationship often holds power in
sexual relationships, when faced
with the possibility of violence, if

the male partner refuses to wear a
condom, “women have no options
that will not expose them to the
possibility of prosecution.” The
following quote from Zierler and
Krieger (1997, p. 317) reinforces
Symington’s point: “arguing
against the ethics of mandatory
partner notification is evidence
that the risk of violence women
[in precarious relationships] face
by disclosing their HIV status is
greater than the risk their male
partners face of female-to-male
sexual transmission of HIV.” In
this context, security of persons
is further threatened in cases
where the male partner withdraws
financial or material support for the
dependent female partner—cases
which often involve the female’s
children (Zierler and Kreiger,
1997). Additionally, many PHAs—
and
principally
aboriginals,
drug users, women involved in
sex work, and individuals from
marginalized populations—face
significant barriers to accessing
the healthcare, social services, and
treatment necessary to reduce their
viral loads through ART/V therapy
(Symington, 2013). With this in
mind, it is particularly concerning
that Justice Cory argued that
“[in]
these
circumstances
[marginalization] it is, I trust,
not too much to expect that the
infected person would advise his
partner of this infection” (Cuerrier,
1998, para 144).
Thus, since Cuerrier and
Mabior seriously threaten the
security of persons of Canadian
citizens with and without
HIV—especially among poor
and marginalized individuals
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with HIV—while also doing
little to protect society from
HIV transmission, Canadian
HIV non-disclosure laws are
grossly disproportionate, and
therefore violate the principles of
fundamental justice.

Problems With the
“Realistic” Possibility of
Harm

A primary issue addressed
in Mabior concerned the vagueness
of the “significant risk of serious
bodily harm” test established
in Cuerrier. The SCC therefore
sought to clarify “the precise
circumstances when failure to
disclose HIV status vitiates consent
and converts sexual activity into a
criminal act” (Mabior, 2012, para
3). Unfortunately, Mabior has not
only failed to resolve uncertainties
concerning HIV disclosure, but has
actually raised new uncertainties.
It is also inconsistent with the
standards for disclosure in cases
involving
similarly
harmful
sexually transmitted infections
(“STIs”).
Hartford
(2014)
demonstrates that, after factoring
the effects of condoms and ARV
treatment into the baseline rate
of HIV transmission for vaginal
intercourse, the realistic possibility
of transmission threshold for HIV
is somewhere between 0.0057%
and 0.0286%. However, the risk
of HIV transmission through anal
intercourse (0.1115%) exceeds
this range even when condoms
are used and one’s viral load is
low (Hartford, 2014). In fact,
the risk of HIV transmission in
this scenario is higher than the

risks of HIV transmission when
condoms and ARV are used on
their own (0.0521% and 0.0286%
respectively) (Hartford, 2014).
Since the use of condoms and ARV
treatment independently from one
another is expressly precluded from
being able to satisfy the realistic
possibility of transmission test, the
Mabior decision raises questions
as to whether homosexuals will
be forced to disclose even if
they use a condom and have a
low viral load. If yes, the law
will disproportionately affect
homosexuals—a
particularly
disturbing outcome. If not, the
law is clearly inconsistent. One
might point out that this could
be dealt with on a case by case
basis. However, the SCC has
expressly rejected a “case-by-case
fact based” approach (Mabior,
2012). The SCC has also failed
to consider other factors that
further affect the risk of HIV
transmission, including whether an
individual is circumcised, whether
anal intercourse occurs between
heterosexual as opposed to
homosexual couples, and whether
an HIV positive individual is
affected by other STI’s, such as
gonorrhoea (Hartford, 2014).
The problems raised by
these uncertainties are twofold.
First, the ambiguity in the law, and
the restrictions on proceeding by
way of a case-by-case fact-based
basis, create opportunities for
discrepancies and inconsistencies
to arise when individuals are
charged
and/or
successfully
convicted. This is precisely the
problem that arose in light of
the ambiguities surrounding the
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significant risk of bodily harm test
established in Cuerrier. Second,
just as ambiguity regarding
the “significant risk of bodily
harm” disclosure requirements in
Cuerrier left PHAs feeling “angry,
confused, and frightened,” and
“made it more difficult to provide
meaningful
HIV
prevention
counseling and support about HIV
non-disclosure” (Mykhalovskiy,
2011, p. 3 and p. 7), it is reasonable
that ambiguity regarding a
“realistic possibility of harm” will
have similar effects.
Finally, one also wonders
whether the effects of HIV
stigmatization clouded the SCC’s
judgment, when the realistic
probability
of
transmission
threshold in Mabior is compared
the threshold for STIs that also
carry a significant risk of serious
bodily harm, such as Hepatitis C.
Like HIV, Hepatitis C is incurable,
reduces life expectancy, and
requires expensive treatment that
often entails serious side effects
(Hartford, 2014). However, in
R. v. Jones, “the court held that a
risk of transmission of hepatitis
C between 1.0 and 2.5% was “so
low that it cannot be described as
significant”’ (Jones, 2002, para
33, as cited in Mabior, 2012, para
90). Thus, as Hartford (2014, p.
178) states, “Mabior criminalizes
behaviour in the context of HIV
that would not be criminalized
in the context of other deadly
STIs.”
Inconsistencies
such
as this seriously erode the
public’s confidence in the fair
administration of justice.

Conclusion

Canada’s current HIV
non-disclosure laws will fail to
resolve, and will likely exacerbate,
the harms associated with HIV,
especially with respect to HIV
transmission. Moreover, these laws
infringe the s. 7 Charter rights to
security of persons of HIV positive
and negative citizens in a manner
that is not in accordance with the
principles of fundamental justice.
Specifically, Canada’s current HIV
non-disclosure laws are arbitrary
and grossly disproportionate, as
they contravene their intended
objective of protecting society—
especially
those
who
are
disadvantaged and/or individuals
belonging to a minority group.
Finally, the realistic possibility
of transmission test articulated
in Mabior is ambiguous and
inconsistent, thus raising issues
regarding the fair and equal
administration of justice.
The preceding arguments
raise an obvious issue: if the
criminalization of HIV nondisclosure is so problematic,
what steps should be taken to
protect society? A variety of
alternatives have been proposed
and successfully implemented—
including public health laws,
public health and education
campaigns and, more generally,
policies and programs focused on
addressing stigma and structural
barriers to condom use and ARV
(Herek, 2002). If Parliament is
truly concerned with the health and
protection of Canadian society,
these approaches should receive
serious consideration. Indeed,
these approaches would help to
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create an environment that helps
protect PHAs and HIV negative
Canadians from the harms
associated with HIV. Compared
to Canada’s current HIV nondisclosure laws, this would be lifechanging for those vulnerable and/
or befallen to HIV.
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