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DAZED & 
CONFUSED

BY BRUCE E. REINHART

s marijuana legal anywhere in the United States? Will the 
federal government prosecute you for selling it? Can doctors 
prescribe it? Can a lawyer help clients set up and run a marijuana 
business? How must a lawyer counsel a client who wants to be 
in the marijuana business?

The current legal status of marijuana is simple but also confusing. 
Here’s the simple part. Possessing, growing, distributing, or prescribing 
marijuana is illegal under federal law. Under the supremacy clause 
of the U.S. Constitution, federal law supersedes all state laws to the 
contrary. So, marijuana is illegal everywhere in the United States.

Here’s the confusing part. There is a burgeoning “legal marijuana” 
industry. Twenty-eight states have passed medical marijuana laws. 
Eight states and the District of Columbia now allow recreational use. 
Dispensaries are popping up around the country. People are getting 
“medical marijuana cards” and other authorizations for “legal” 
consumption. There is an expanding economy in providing goods and 
services to the marijuana industry. The Department of Justice (DOJ) 
says marijuana has no currently accepted medical use, but has adopted 
a policy (for now) not to charge certain conduct that complies with 
state marijuana laws. Congress refuses to change federal laws related 
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to marijuana, but (for now) says DOJ cannot spend money to 
prosecute conduct that complies with state laws.

For lawyers, this dichotomy presents unique challenges. 
There are two categories of potential clients: (1) businesses that 
directly manufacture, distribute, or sell marijuana in compliance 
with state law (legal marijuana businesses); and (2) third parties 
who help these businesses operate or refer customers to them, 
including doctors, bankers, investors, lawyers, landlords, 
real estate brokers, and vendors (ancillary service providers). 
There are two primary categories of legal services these clients 
currently want: (1) advice about the legality of proposed future 
actions (counseling), and (2) transactional services to assist the 
operations of the legal marijuana business (assistance).

State and local bar associations have been struggling to 
address the ethical implications of lawyers providing services 
to marijuana clients. It is universally understood that a lawyer 
cannot ethically assist a client in conduct that the lawyer knows 
or reasonably should know is criminal. Rule 1.2(d) of the ABA 
Model Rules of Professional Conduct states:

A lawyer shall not counsel a client to engage, or assist 
a client, in conduct that the lawyer knows is criminal 
or fraudulent, but a lawyer may discuss the legal 
consequences of any proposed course of conduct with a 
client and may counsel or assist a client to make a good 
faith effort to determine the validity, scope, meaning or 
application of the law.

A number of states have modified their version of Rule 1.2 to 
address the tension between federal and state marijuana laws. 
These modifications generally permit the lawyer to counsel 
and/or assist a client in conduct that the lawyer reasonably 
believes is lawful under state law, so long as the lawyer also 
advises the client about related federal law and policy. (See, 
e.g., Ill. Rules of Prof’l Conduct R. 1.2(d)(3) (“[A] lawyer may 
. . . counsel or assist a client in conduct expressly permitted by 
Illinois law that may violate or conflict with federal or other 
law, as long as the lawyer advises the client about that federal 
or other law and its potential consequences.”); Or. rules Of 
PrOf’l COnduCt R. 1.2(d) (“[A] lawyer may counsel and assist 
a client regarding Oregon’s marijuana-related laws. In the event 

Oregon law conflicts with federal or tribal law, the lawyer 
shall also advise the client regarding related federal and tribal 
law and policy.”).) Other bar associations around the country 
have issued advisory opinions saying that a lawyer can provide 
legal counseling and/or legal assistance to marijuana industry 
clients without running afoul of their jurisdiction’s rules of 
professional conduct, so long as the lawyer also advises the 
client regarding federal law and policy. (See, e.g., Ohio Bd. of 
Prof’l Conduct, Op. 2016-6 (2016) (counseling only); Wash. 
State Bar Ass’n Comm. on Prof’l Ethics, Advisory Op. 201501 
(2015) (counseling or assistance).)

None of these regulatory bodies has stated the scope of 
the advice the lawyer must give about federal law and policy. 
Adequately advising the client regarding federal law and policy 
is not as simple as it might appear at first blush. Federal laws 
and policies are broad, detailed, and complex. Legal marijuana 
business operators can be prosecuted under federal drug and 
money laundering criminal statutes. (See, e.g., 18 U.S.C. 
§§ 1956, 1957; 21 U.S.C. §§ 841, 856.) Ancillary service 
providers can be prosecuted under these same statutes as 
coconspirators or aiders and abettors. (18 U.S.C. § 2; 21 U.S.C. 
§ 846). There also are tax and bankruptcy implications, as 
well as potential civil monetary penalties, asset forfeiture, and 
regulatory sanctions. The consequences of giving inadequate 
advice could be devastating for the lawyer as well as the client. 
The lawyer could be exposed to bar sanctions and malpractice 
liability, or worse. Lawyers therefore should not be comfortable 
that they are fully complying with their ethical obligations 
by summarily telling the client that the proposed conduct is 
prohibited by federal law.

This article explores the legal and ethical pitfalls lawyers 
face in providing counseling and assistance to “legal” marijuana 
industry clients. If the Trump administration changes DOJ 
policy, the entire marijuana industry could come crashing down, 
with massive federal prosecutions and seizures. Even without a 
change in DOJ policy, tremendous legal and ethical risks exist 
for any lawyer representing clients in this market, despite state 
laws and bar opinions to the contrary.

THE CURRENT STATE OF MARIJUANA REGULATION 
IN THE UNITED STATES
First, some background. No drug can be sold or prescribed in 
the United States without first obtaining approval from the Food 
and Drug Administration (FDA). The FDA will only approve 
a drug that has been demonstrated to be safe and effective for 
human use. Certain approved drugs are deemed “controlled 
substances” and are further regulated by the Drug Enforcement 
Administration (DEA) under the Controlled Substances Act 
of 1970 (CSA). As required by a 55-year-old international 
treaty, the Single Convention on Narcotic Drugs of 1961 (see 
21 U.S.C. § 801(7)), the CSA divides controlled substances into 
five “schedules.” Controlled substances are scheduled based 
on the drug’s acceptable medical use and the drug’s abuse or 
dependency potential. As relevant here, Schedule I contains 
substances that have been determined to have “a high potential 
for abuse,” “no currently accepted medical use in treatment in 
the United States,” and “a lack of accepted safety for use of the 
drug or other substance under medical supervision.” (21 U.S.C. 
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§ 812(b)(1).) Therefore, Schedule I controlled substances 
cannot be prescribed; it is a federal crime to possess, distribute, 
or dispense a Schedule I controlled substance. Marijuana is a 
Schedule I controlled substance, treated the same as heroin, 
LSD, and ecstasy.

In contrast, Schedule II contains substances with 
accepted medical use, but with “a high potential for abuse,” 
with use potentially leading to “severe psychological or 
physical dependence.” (Id.) Examples include cocaine, 
methamphetamine, and oxycodone. An accepted medical use 
is what differentiates a Schedule I substance from a Schedule 
II substance.

The DEA has authority to reclassify a drug to a different 
schedule if new evidence arises. As part of the reclassification 
process, the DEA must obtain from the FDA a scientific and 
medical evaluation and a recommendation as to whether the 
controlled substance should be rescheduled. In making this 
evaluation and recommendations, the FDA must consider the 
following eight factors:

(1) Its actual or relative potential for abuse.
(2) Scientific evidence of its pharmacological effect, if 

known.
(3) The state of current scientific knowledge regarding 

the drug or other substance.
(4) Its history and current pattern of abuse.
(5) The scope, duration, and significance of abuse.
(6) What, if any, risk there is to the public health.
(7) Its psychic or physiological dependence liability.
(8) Whether the substance is an immediate precursor of 

a substance already controlled under this subchapter.
(21 U.S.C. § 811(c).)

Since the CSA was enacted in 1970, marijuana has been 
classified under Schedule I. True medical marijuana can 
exist in the United States only if marijuana is reclassified to 
Schedule II. Then, doctors could lawfully prescribe it. Until that 
change occurs, it remains illegal for anyone to grow, prescribe, 
dispense, or distribute marijuana.

Advocates have repeatedly tried to get marijuana reclassified 
to Schedule II. A number of bills have been introduced in 
Congress to remove marijuana from Schedule I, but none has 
passed. (See, e.g., H.R. 499, 113th Cong. (2013).) Taking a 
different approach, the governors of Washington and Rhode 
Island petitioned the DEA in 2011 to use its administrative 
authority to reclassify marijuana. Importantly, the petition 
sought to reschedule all forms of marijuana and marijuana 
derivatives.

As required by law, the DEA asked the FDA to provide “a 
scientific and medical evaluation of the available information 
and a scheduling recommendation for marijuana.” (See Denial 
of Petition to Initiate Proceedings to Reschedule Marijuana, 
81 Fed. Reg. 53,767, 53,792 (Aug. 12, 2016).) The FDA 
recommended, and the DEA agreed, that marijuana remain 
in Schedule I. The FDA noted that it had “broadly evaluated 
marijuana, and did not focus its evaluation on particular strains 
of marijuana or components or derivatives of marijuana.” (Id. 
at 53,768.) The FDA found:

• “[T]he available evidence is not sufficient to determine 
that marijuana has an accepted medical use.”

• Although “research with marijuana has progressed 
. . . more research is needed into marijuana’s effects, 
including potential medical uses for marijuana and its 
derivatives.”

• Existing scientific studies of marijuana suffered from 
methodological flaws. In particular, future studies “need 
to focus on consistent administration and reproducible 
dosing of marijuana, potentially through the use of 
administration methods other than smoking.”

(Id.)
Despite finding that marijuana had no current medical use, 

the FDA urged that the federal government ensure support for 
further clinical research into therapeutic and medical uses for 
marijuana and marijuana-derived drugs. On August 12, 2016, 
the DEA adopted the FDA’s recommendation. It ruled that 
marijuana continues to have no currently accepted medical use 
in treatment in the United States, so it should not be reclassified 
to Schedule II.

WHAT SHOULD A LAWYER TELL A CLIENT ABOUT 
FEDERAL MARIJUANA LAW AND POLICY?
Medical marijuana does not exist in the United States. 
Federal law still broadly criminalizes manufacturing, 
distributing, and possessing marijuana. It is punishable by 
up to life imprisonment to “knowingly or intentionally . . . 
manufacture, distribute, or dispense, or possess with intent to 
manufacture, distribute, or dispense, a controlled substance.” (21 
U.S.C. § 841(a).) A doctor can prescribe, and a pharmacist can 
dispense, a controlled substance only “for a legitimate medical 
purpose [and while] acting in the usual course of his professional 
practice.” (21 C.F.R. § 1306.04.) Because, by definition, Schedule 
I substances like marijuana have no legitimate medical purpose, 
they cannot be prescribed or dispensed.

Recognizing that marijuana cannot lawfully be prescribed, 
states have adopted other terms to describe the document a 
“patient” uses to obtain marijuana. These terms include an 
“order” (Florida), a “recommendation” (California), and a 
“certification” (Arizona). Regardless of what the document is 
called, it is illegal; federal law prohibits a doctor from helping 
someone obtain medical marijuana. Doctors or pharmacists 
helping a patient obtain marijuana risk losing their DEA 
registration, being excluded from the Medicare program, losing 
their assets, and going to prison. (See, e.g., 21 U.S.C. § 824(a); 
42 U.S.C. § 1320a-7.)

The federal government has not immunized marijuana 
businesses that comply with state laws. Many people 
incorrectly believe that DOJ has agreed not to prosecute 
marijuana businesses that comply with state laws. On August 29, 
2013, DOJ issued policy guidance on criminal enforcement of 
federal marijuana laws (the so-called “Cole Memorandum”). 
(Memorandum from James M. Cole, Deputy Attorney Gen., 
U.S. Dep’t of Justice, to U.S. Attorneys, Guidance regarding 
Marijuana Enforcement (Aug. 29, 2013), available at http://
tinyurl.com/zukglx4.) The Cole Memorandum directs federal 
prosecutors to generally refrain from prosecuting marijuana 
businesses that are complying with state law. The guidance 
does not say that these kinds of businesses are immune from 
federal prosecution, however. Rather, it states:
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[P]rosecutors should continue to review marijuana 
cases on a case-by-case basis and weigh all available 
information and evidence, including, but not limited to, 
whether the operation is demonstrably in compliance with 
a strong and effective state regulatory system. . . . The 
primary question in all cases—and in all jurisdictions—
should be whether the conduct at issue implicates one or 
more of the [DOJ’s] enforcement priorities.

(Id. at 3.)
While the Cole Memorandum strongly suggests that federal 

prosecutors should not bring criminal cases against legal 
marijuana businesses, it does not create immunity. Moreover, 
the guidance could be rescinded at any time, particularly once 
a new administration takes office after the 2016 elections.

It is also important to note that the Cole Memorandum only 
addresses criminal prosecutions. It does not speak to civil 
monetary penalties, civil forfeitures, or regulatory sanctions, 
all of which can occur without anyone being charged with a 
crime. For example, even without a criminal case being filed, 
a person who manages or controls a premises for growing, 
distributing, or selling marijuana can be fined up to $250,000 
or twice the gross receipts of the business, whichever is greater. 
(21 U.S.C. § 856(d).)

In addition to the Justice Department’s self-imposed 
policy in the Cole Memorandum, Congress used the 2015 
and 2016 appropriations bill to further limit enforcement of 
federal marijuana laws in states that have legalized medical 
or recreational marijuana. (Consolidated Appropriations Act 
of 2016, Pub. L. No. 114-113, § 542, 129 Stat. 2242, 2332–33 
(2015); Consolidated and Further Continuing Appropriations 
Act of 2015, Pub. L. No. 113-235, § 538, 128 Stat. 2130, 2217 
(2014).) These bills prohibited DOJ from using appropriated 
funds to prevent states from “implementing their own laws 
that authorize the use, distribution, possession, or cultivation 
of medical marijuana.” Relying on these appropriations 
bills, defendants in several federal marijuana prosecutions in 
California and Washington moved to dismiss their cases. On 
August 16, 2016, in United States v. McIntosh, No. 15-10117, 
slip op. at 32 (9th Cir. Aug. 16, 2016), a panel of the Ninth 
Circuit held that the appropriations bills entitled marijuana 
defendants to an evidentiary hearing “to determine whether 
their conduct was completely authorized by state law, by which 
we mean that they strictly complied with all relevant conditions 
imposed by state law on the use, distribution, possession, and 
cultivation of medical marijuana.” The panel deferred to the 
district courts on remand to decide what remedy would be 
appropriate, noting the transitory nature of the potential relief:

We note the temporal nature of the problem with these 
prosecutions. The government had authority to initiate 
criminal proceedings, and it merely lost funds to continue 
them. DOJ is currently prohibited from spending funds 
from specific appropriations acts for prosecutions of 
those who complied with state law. But Congress could 
appropriate funds for such prosecutions tomorrow. 

Conversely, this temporary lack of funds could become 
a more permanent lack of funds if Congress continues 
to include the same rider in future appropriations bills.

(Id.)
It is important to note that nonenforcement does not equate 

to immunity from discipline. A lawyer’s ethical duty under 
Model Rule of Professional Conduct 4-1.2(d) not to aid a client 
in committing a crime continues even if the federal marijuana 
laws are not currently being fully enforced.

Being the owner, operator, financier, banker, landlord, 
or vendor for a marijuana business is illegal. In addition 
to the potential life felony for dealing in marijuana, it is a 
separate federal crime, punishable by up to 20 years in prison, 
to manage or control any place, permanently or temporarily, 
for the purpose of manufacturing, distributing, storing, or using 
marijuana. (21 U.S.C. § 856.) This statute is commonly used 
to prosecute owners and operators of illegal marijuana grow 
houses, crack houses, and methamphetamine labs. Nevertheless, 
a landlord, lender, investor, or ancillary service provider to a 
legal marijuana business potentially could be prosecuted under 
this statute, either as a principal, a co-conspirator, or an aider 
and abettor.

Be careful about accepting or paying money. Most banks 
will not accept legal marijuana businesses as clients, so these 
businesses operate extensively in cash. According to testimony 
from the director of the Financial Crimes Enforcement Network 
(FinCEN), in August 2014 only 105 banks nationwide were 
accepting deposits from marijuana businesses. (See Jennifer 
Shasky Calvery, Dir., FinCEN, Remarks at the 2014 Mid-
Atlantic AML Conference (Aug. 12, 2014), available at http://
tinyurl.com/huj34a8.) Federal law requires banks, trades, and 
businesses (including lawyers) to report any cash transaction, or 
series of transactions, that exceed $10,000. (See I.R.C. § 6050I; 
31 U.S.C. § 5313.) Failing to file these reports could result 
in monetary fines or prosecution. (31 U.S.C. §§ 5321, 5322.)

Federal money laundering laws also apply to certain common 
financial transactions with legal marijuana businesses. For 
example, merely receiving a payment of more than $10,000 
from a known marijuana business may be a federal crime 
punishable by up to 10 years in prison. (18 U.S.C. § 1957.) 
Engaging in a financial transaction for the purpose of promoting 
or furthering a known marijuana business may be a federal 
crime punishable by up to 20 years in prison. (18 U.S.C. 
§ 1956.) Therefore, a vendor who supplies packaging material or 
agricultural equipment to a legal marijuana business, knowing 
that those goods will be used to help the business operate, 
may be committing a 20-year felony by accepting payment for 
those goods. Similarly, an accountant who receives payment for 
maintaining the financial records of a legal marijuana business 
could be violating the federal money laundering laws.

Even without a prosecution, the government can take 
your assets. Even if there is no prosecution, there is enormous 
risk that assets will be seized and forfeited. Civil forfeiture 
laws allow the government to take all of the assets involved in 
operating the marijuana business and any property traceable to 
proceeds of the business. (18 U.S.C. §§ 981, 983.) Assets that 
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could be forfeited include bank accounts, investor capitol, 
profits already paid back to investors, land used to grow 
marijuana, and the building where the business operates. It 
could also include clawing back payments to vendors for 
services rendered.

This risk is real. In a 2012 case, even though California 
had legalized medical marijuana, the Justice Department 
sought forfeiture of a commercial building near Los Angeles 
whose tenants included a marijuana business operating in 
compliance with state law. (United States v. 2601 W. Ball Rd., 
No. 8:12-cv-01345-AG-MLG (C.D. Cal. filed Aug. 21, 2012).) 
This matter was dismissed shortly after the Cole Memorandum 
was issued. Nevertheless, even after the Cole Memorandum, 
the Justice Department continues to pursue the forfeiture of 
real property housing several medical marijuana dispensaries 
in the San Francisco area. (See, e.g., City of Oakland v. Lynch, 
798 F.3d 1159 (9th Cir. 2015).)

You may have no liability insurance coverage. Ancillary 
service providers to legal marijuana businesses take on 
tremendous risk in addition to possible enforcement action by 
the federal government. Liability insurance policies normally 
contain exclusions for criminal acts. Therefore, an ancillary 
service provider may have no liability coverage should it 
be sued for conduct related to its interactions with the legal 
marijuana business. Lawyers, accountants, doctors, and other 
professionals could see their malpractice coverage disappear. 
Similarly, senior executives of private equity funds, hedge 
funds, and corporate entities affiliated with legal marijuana 
businesses may breach their governing documents or their 
fiduciary duties by engaging in illegal activity, without the 
protection of director and officer liability coverage.

You could lose your license. Ancillary service providers 
also risk losing their livelihood. Many states have agencies 
or licensure boards that regulate ancillary service providers, 
such as accountants, general contractors, architects, and real 
estate brokers. Some ancillary service providers also may have 
advanced professional certifications. Many of these regulators 
and certifying bodies have rules or codes of conduct that 
prohibit a regulated person or entity from knowingly engaging 
in illegal acts or assisting others in illegal conduct.

My advice may not protect you and I may be a witness 
against you. It can be a defense to state or federal criminal 
prosecution that a client relied upon the advice of counsel. 
This defense requires that, before taking action, the client 
fully disclose its plans to the lawyer and thereafter comply 
with the lawyer’s advice. This defense negates specific intent 
to commit a crime.

Clients should understand that the advice-of-counsel 
defense will not apply to some of the federal drug statutes 
because those statutes do not require proof of specific criminal 
intent. Rather, individuals can be guilty of some federal drug 
crimes so long as they knew they were interacting with a 
marijuana business. It is no defense that they believed what 
they were doing was legal based on advice of counsel. (See, 
e.g., United States v. Tobin, 676 F.3d 1264 (11th Cir. 2012) 
(recognizing that 21 U.S.C. § 841 is a general intent crime 
that does not require proof of willfulness).)

Moreover, asserting an advice-of-counsel defense waives 

the attorney-client privilege. If the lawyer has complied with 
Model Rule 4-1.2(d), the lawyer will have told the client that 
the marijuana business is illegal under federal law. As such, 
the lawyer could be called as a damaging witness in a federal 
drug prosecution against the client.

Our conversations may not be privileged. Generally, 
confidential communications between a client and lawyer 
are privileged. Nevertheless, the crime-fraud exception states 
that communications with a lawyer in furtherance of illegal 
activity is not privileged, even if the lawyer is not complicit 
in the crime. (See, e.g., United States v. Zolin, 491 U.S. 554 
(1989).) Therefore, an adverse party (either the government 
or a private litigant) could assert that all attorney-client 
communications about the operations and transactions of the 
legal marijuana business are not privileged and are therefore 
discoverable in litigation.

You cannot deduct your business expenses. Section 280E 
of the Internal Revenue Code says that “[n]o deduction or 
credit shall be allowed” for expenses related to a trade or 
business that consists of trafficking in Schedule I or Schedule 
II controlled substances in violation of state or federal law. 
(I.R.C. § 280E.) In a 2012 case, the U.S. Tax Court denied 
all business deductions to a California marijuana dispensary. 
In July 2015, this decision was affirmed by the U.S. Court 
of Appeals for the Ninth Circuit. (Olive v. Comm’r, 139 T.C. 
19 (2012), aff ’d, 792 F.3d 1146 (9th Cir. 2015).) Without 
being able to deduct these expenses, marijuana businesses can 
pay an effective tax rate in excess of 70 percent. (See Nat’l 
Cannabis Indus. Ass’n, Internal Revenue Code Section 280E: 
Creating an Impossible Situation for Legitimate Businesses 
(2015), http://tinyurl.com/zg2f66s.)

A bankruptcy will not protect you if the marijuana 
business fails. The Tenth Circuit and several bankruptcy 
courts have ruled that a marijuana business cannot use 
bankruptcy for protection from creditors. (See, e.g., In re 
Arenas, 535 B.R. 845 (BAP 10th Cir. 2015) (holding that 
a debtor in the marijuana business in Colorado could not 
obtain bankruptcy relief); In re McGinnis, 453 B.R. 770 
(Bankr. D. Or. 2011) (declining to confirm chapter 13 plan 
that was to be funded with income generated from the debtor’s 
medical marijuana business).) These decisions turn on the fact 
that marijuana is illegal at the federal level. So, even if the 
federal government does not take all assets of the business 
in forfeiture or taxes, its creditors might.

WHAT SHOULD THE LAWYER BE SAYING TO 
HIMSELF OR HERSELF?
Am I committing a crime? A lawyer is unlikely to create 
personal liability if the services rendered are limited to 
pure legal advice. A lawyer can safely fulfill the traditional 
counselor’s role of advising the client on the legal 
consequences of proposed action. The client, having received 
this advice, then chooses how to act. If, despite the lawyer’s 
advice, the client elects to contravene federal law, the lawyer 
should be protected from personal liability.

The lawyer sits in a different position once the legal 
services go beyond giving advice and begin assisting with 
transactions that help the business operate. At that point, the 
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lawyer arguably becomes an aider and abettor of an illegal 
drug enterprise. As discussed above, neither bar guidance 
nor federal enforcement policies create a permanent safe 
harbor against criminal prosecution.

Do I still have insurance? Most attorney malpractice 
policies have an exclusion for criminal acts. Under these 
exclusions, there is no coverage if the lawyer participates 
in a crime. Assume a lawyer fails to properly advise a 
legal marijuana business client about federal marijuana 
law and policy, and that client suffers damages. If 
the client then sues the lawyer for malpractice, the 
insurance carrier may attempt to deny coverage based 
on the criminal acts exclusion. If that occurs, the lawyer 
could be facing a legal malpractice action without any 
insurance coverage.

Can I keep my fee? As noted above, funds derived 
from a marijuana business are subject to forfeiture, so 
long as the recipient of the funds is aware that they come 
from an illegal source. The fact that the lawyer provided 
fair value services in return for the money does not 
defeat the forfeiture. Moreover, by accepting a payment 
of more than $10,000 that the lawyer knows came from 
a legal marijuana business, the lawyer is committing a 
federal money laundering crime, which makes the funds 
separately subject to forfeiture. (18 U.S.C. §§ 981(a)(1)
(A), 1957.) Section 1957 does contain a safe harbor for 
“any transaction necessary to preserve a person’s right 
to representation as guaranteed by the sixth amendment 
to the Constitution.” (Id. § 1957(f)(1).) Because of the 
reference to the Sixth Amendment, however, this safe 
harbor only applies to attorney fees in criminal cases.

Most states require certain client funds to be held 
in a depository account, but there is no guarantee that 
any bank will allow a firm to deposit marijuana-derived 
funds into an operating or trust account. In June 2015, 
the Federal Reserve refused to charter a credit union that 
intended to accept marijuana money, signaling that banks 
have significant regulatory risk if they accept marijuana 
money. (Nathaniel Popper, Banking for Pot Industry Hits 
a Roadblock, n.Y. times, July 30, 2015, http://tinyurl.
com/jvenr27.) Aside from the regulatory risk, the federal 
government has not given definitive protection to banks 
or other financial institutions that accept funds derived 
from legal marijuana businesses. On February 14, 
2014, DOJ and FinCEN issued guidance to financial 
institutions about transactions with legal marijuana 
businesses. Here, again, the federal government indicated 
that it generally would exercise its discretion not to 
seek criminal penalties or Bank Secrecy Act monetary 
penalties against financial institutions that provided 
services to legal marijuana businesses, so long as the 
financial institutions had robust internal compliance 
programs. Like the Cole Memorandum, however, the 
guidance does not rule out present or future federal 
prosecution for financial institutions that provide 
services to legal marijuana businesses. As a result, 
very few banks are willing to accept funds that derive 
from legal marijuana businesses.

CONCLUSION
Lawyers take on tremendous risk when representing 
legal marijuana businesses or ancillary service providers, 
particularly when that representation goes beyond mere legal 
advice. They expose themselves to malpractice claims, criminal 
prosecution, loss of fees and other assets, and bar sanctions. 
They assume this risk in an environment where they have 
limited insurance protection. Until federal law is changed, 
representing clients in the legal marijuana market may not be 
worth the risk n
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