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Defendants the State of Colorado, Robert Hammond, in his official capacity as 

Commissioner of Education of the State of Colorado, and John Hickenlooper, in his 

official capacity as Governor of the State of Colorado, hereby reply to Plaintiffs’ 

response to Defendants’ Motion to Dismiss. 

INTRODUCTION 

In Amendment 23 to the Colorado Constitution, the voters require the General 

Assembly to increase its base per pupil funding for public education with the rate of 

inflation. The base amount is the starting figure in the public school finance formula 

that ultimately yields the actual state expenditure for each school district. Despite 

the Amendment’s express terms, Plaintiffs insist it also prevents the legislature from 

adding any variables to the formula that reduce the total amount appropriated for 

public education. 

Contrary to Plaintiffs’ attempts to reframe and complicate this case, the 

question presented is narrow and not subject to reasonable dispute. The text of the 

Amendment, the 1994 Public School Finance Act, and the Blue Book all point to one 

inescapable conclusion: Amendment 23 mandates increases to just the statewide base 

per pupil funding amount. The General Assembly has complied, increasing the base 

every year since Amendment 23 took effect.  

Plaintiffs also continue to face a deficiency of subject matter jurisdiction. In 

effect acknowledging they have not presented a justiciable case and controversy, 

Plaintiffs urge this Court to hold they allege an injury capable of repetition yet 

evading review. While the General Assembly might again employ a negative factor, 

Plaintiffs have not shown such would be incapable of judicial review. Whatever the 



2 
 

reason why Plaintiffs waited to file suit this year until after the entire state budget 

was adopted and implemented, there is no reason they could not seek review more 

diligently in the future while effective relief might still be available.   

In defending a threadbare approach to standing, Plaintiffs still have not 

established any concrete, particularized injury caused by the negative factor to any 

legally protected interest they enjoy. Years of litigation have established there is no 

constitutional right to some subjectively adequate level of education funding, 

particularly for political subdivisions like the plaintiff school districts. Moreover, one 

must do more than merely call oneself a taxpayer, and it is not enough to allege a 

general and unspecified diminishment in educational quality that is only vaguely 

connected to education funding.  

ARGUMENT 

I. Amendment 23 plainly requires inflationary increases to only the 
statewide base per pupil funding.  

 
 As emphasized in Defendants’ Motion to Dismiss, Amendment 23 mandates 

increases to just the statewide base per pupil funding. Plaintiffs’ respond that “the 

way th[is] term was used by the school finance formula at the time . . . makes clear 

that Amendment 23 requires annual increases in district per pupil funding.” (Pls.’ 

Resp. at 10 (emphasis added)). In other words, Plaintiffs argue “base” does not mean 

base and “statewide base per pupil funding” does not mean statewide base per pupil 

funding. These words, according to Plaintiffs, require district per pupil funding, 

which is the public school finance formula’s end product, § 22-54-104(3), C.R.S. 
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(2014), to increase annually with inflation.1 Their entire case depends upon this 

position, but it demands that the courts rewrite Amendment 23, the dictionary, and 

the Blue Book, while overriding the will of the People. 

  This is why Plaintiffs suggest there is ambiguity and push beyond the plain 

language to extrinsic aids. Yet there is nothing unclear about the word “base” or the 

phrase “as defined by the Public School Finance Act of 1994.” COLO. CONST. Art. IX, 

sec. 17(1). “Base” means base, and in common usage could mean nothing else. See 

generally Merriam-Webster’s Dictionary, available at http://www.merriam-

webster.com/dictionary/base (defining “base” in part as “a number that is multiplied 

by a rate or of which a percentage or fraction is calculated.”). “In interpreting a 

constitutional amendment, which has been adopted by popular vote, the court must 

presume that the words were used in their ordinary meaning and that the people 

intended what they have said.” Colo. State Civil Serv. Empl. Ass’n v. Love, 448 P.2d 

624, 628 (Colo. 1968). 

Contrary to Plaintiffs’ response, “statewide base per pupil funding” was defined 

in the Public School Finance Act as it existed in December 28, 2000. Subsection 22-

51-104(3), C.R.S. (2000), identified this term as the first variable in the finance 

                                                           
1 In their Motion, Defendants interpreted Plaintiffs to allege that Amendment 23 
required overall education funding to increase. Plaintiffs attempt to distinguish total 
funding from a per pupil district average in their response, but these terms are just 
two functions of the finance formula’s yield. Whether expressed in the aggregate as 
statewide overall education funding or as a discrete district per pupil average, 
Plaintiffs cannot and do not dispute that they interpret Amendment 23 to require the 
increase of the actual funding each district would be calculated to receive through the 
finance formula. (See, e.g., Pls.’ Resp. at 3–4 (“[I]t requires that per pupil funding 
keep up with inflation, an objective it accomplishes via increasing statewide base per 
pupil funding.”) (emphasis removed)).    
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formula, upon which each school district’s unique per pupil funding and total 

program amounts ultimately are calculated. Subsections 22-54-104(5)(a)(I)–(VII), 

C.R.S. (2000), set forth exact dollar amounts for each budget year, and when 

Amendment 23 took effect, the statewide base per pupil funding amount was “$3,878 

supplemented by $123.70 to account for inflation.” The meaning of statewide base per 

pupil funding in Amendment 23 could not be any plainer or more precise.  

 Had the People intended that the formula’s per pupil yield increase with 

inflation, they would have said so. Plaintiffs do not even attempt to respond to this 

essential presumption, see, e.g., Colo. Ass’n. of Pub. Employees v. Lamm, 677 P.2d 

1350, 1353 (Colo. 1984), which is solidified by the rest of Amendment 23. See also 

Zaner v. City of Brighton, 917 P.2d 280, 284 (Colo. 1996) (“[C]ourts must be careful 

not to determine intent by considering language in isolation when other relevant 

provisions cast doubt upon that interpretation.”). As explained in Defendants’ Motion, 

districts receive additional state funding for categorical programs that is calculated 

outside of the finance formula. E.g., § 22-20-114(1)(c), C.R.S. (2013); § 22-20-205, 

C.R.S. (2013); §22-24-104, C.R.S. (2013). Amendment 23 requires that “total state 

funding for all categorical programs” also grow annually. Thus, in the very same 

sentence, the People demonstrated their ability to both understand and distinguish 

base and total funding amounts. In addition to these inflationary increases, 

Amendment 23 also required a “maintenance of effort” that the General Assembly 

“annually increase the general fund appropriation for total program under the []Act.” 

COLO. CONST. Art. IX, sec. 17(5) (emphasis added). Consequently, there can be no 

doubt that when the People intended to require an increase to a particular funding 
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amount in the finance formula, they knew how to say so and did say so with 

precision.  

 Even if the language of the Amendment was not plain and a resort to extrinsic 

aids was appropriate, the Blue Book confirms it is the statewide base per pupil 

funding and not district per pupil funding that must increase. See, e.g., In re TITLE, 

898 P.2d 1076, 1079 n.5 (Colo. 1995) (“[W]e have found the Legislative Council’s 

publication to be a helpful source equivalent to the legislative history of a proposed 

amendment.”). After explaining that “every school district starts with the same per 

pupil funding amount called the ‘base,’” which “is then adjusted in each school 

district,” the nonpartisan summary of Amendment 23 informed voters that it would 

“require[] a minimum increase in the base equal to the rate of inflation plus one 

percentage point for the next ten years, and inflation thereafter.” Leg. Council of the 

Colo. Gen. Ass., An Analysis of the 2000 Statewide Ballot Proposals, Pub. No. 475-0, 

at 10 (Ex. A to Pls.’ Resp.) (emphasis added); see also id. at 46 (printing ballot title, 

which informed voters that Amendment 23 “requir[ed] the statewide base per pupil 

funding . . . to grow annually”) (emphasis added).2  

 Plaintiff’s remaining response is that if Amendment 23 is construed as written, 

statewide base per pupil funding would be meaningless. This extraordinary 

suggestion is belied by the legislature’s annual codification of the statewide base per 

pupil funding amount. It is beyond dispute that as a matter of law the base has 

increased since 2000 from $4,002 to $6,121. Cf. § 22-54-104(5)(a)(VII), C.R.S. (2001), 
                                                           
2 In the face of such clear, unambiguous language, it is no surprise Plaintiffs 
repeatedly quote the shorthand “increases per pupil funding” phrase from the bullet 
point summary printed above Legislative Council’s detailed analysis.    
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with § 22-54-104(5)(a)(XXI), C.R.S. (2014). Plaintiffs flatly misstate the law when 

they “allege” that “‘statewide base per pupil funding’ under any definition of that 

term, has in fact decreased.” (Pls.’ Resp. at 4). Indeed, Plaintiffs’ persistent attempts 

to transform these and other legal conclusions into unsupportable factual allegations 

cannot save their Complaint from dismissal. W. Innovations, Inc. v. Sonitrol Corp., 

187 P.3d 1155, 1158 (Colo. App. 2008) (declaring “court is not required to accept as 

true legal conclusions couched as factual allegations,” and dismissal is appropriate “if 

the substantive law does not support the claims asserted”) (citing cases).  

More concerning, Plaintiffs reveal either a dim view of voter competence or a 

disdain for the drafters of the Amendment. The root cause of Plaintiffs’ claim is not 

the negative factor itself—it is Amendment 23’s protection of only the base. If the 

Amendment required the yield of the finance formula to increase with the rate of 

inflation, the legislature would have been left with much less or perhaps no discretion 

to enact the negative factor. With a less constrictive approach that required increases 

to just the first variable in the finance formula, the potential for reducing the yield 

has existed since the Amendment took effect. If, as Plaintiffs argue, the underlying 

purpose of Amendment 23 was to increase total average per pupil funding, then the 

People adopted an inherently ineffective constitutional amendment. Beyond the lack 

of support in the text of the Amendment, this just cannot be accepted. Doing so would 

fail to either recognize Amendment 23 as a “solemn final exercise of . . . sovereignty,” 

or credit the presumption that “[e]ach clause and sentence of . . . a constitution” must 

have “purpose and use.” Love, 448 P.2d at 628, 630. Seeking now an end-around the 

Amendment’s plain language, Plaintiffs ultimately place the judiciary in the position 
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of “render[ing] futile th[e] expressed will of the People.” Id. at 628. 

Without acknowledging these problems, Plaintiffs claim without support that 

requiring “an across-the-board increase” would not have been possible “without 

fundamentally upsetting the entire school finance formula.” (Pls.’ Resp. at 11). Such 

an allegation is irrelevant as a matter of law and may not be considered in support of 

their claim because it is “not expressed in the language of the [A]mendment.” 

Davidson v. Sandstrom, 83 P.3d 648, 655 (Colo. 2004). Even so, Plaintiffs’ plea of 

impossibility is implausible. Why could Amendment 23 not have required, for 

example, an inflationary increase to be applied to each district’s total program? The 

factors would remain flexible, while the total funding would increase for all districts. 

Obviously, applying an inflationary increase to the yield would have required even 

more funding from the electorate, and some districts would receive even more 

disparate shares. Whether the drafters might have rejected such an approach as too 

expensive or regressive to pass does not matter. There are innumerable reasons why 

the Amendment was written in a particular way and then adopted—arguably as 

many as there are voters in Colorado, and the evidentiary slope would be slippery. 

Ultimately insurmountable is the barrier of what Amendment 23 actually says, which 

simply may not be impeached. See, e.g., Love, 448 P.2d at 628 (“We have no right to 

assume that the people would have favored adoption if this clause had been omitted 

from the Amendment as submitted for their vote.”) (emphasis added). 

A related problem with Plaintiffs’ position is that it expands the mandate in 

Amendment 23 beyond its express terms, constraining the legislature’s otherwise 

absolute power over appropriations to determine “the objects and level of support to 
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which the public revenues may be put.” Colo. Gen. Ass. v. Lamm, 700 P.2d 508, 520 

(Colo. 1985). If it does not allow the negative factor, then Amendment 23 leaves the 

General Assembly with hardly any discretion to determine the means and level of 

state funding for public education. Such aggressive constructions must be avoided 

whenever possible. E.g., People ex rel. Tate v. Prevost, 134 P. 129, 139 (Colo. 1913) 

(“[I]n construing a constitutional amendment it must be presumed that the people did 

not intend to make any change in the existing instrument beyond what is expressly 

declared.”); see also Johnson v. McDonald, 49 P.2d 1017, 1022 (Colo. 1935) (“We 

peruse the expressions of their will in the statute; then examine the constitution and 

ascertain if this instrument says, ‘Thou shalt not,’ and if we find no inhibition, then 

the statute is the law, simply because it is the will of the people and not because it is 

wise or unwise.”). 

II. It Remains Unclear How Plaintiffs Would Obtain Present, Effective 
Relief from this Year’s Use of the Negative Factor. 

 
In their Motion, Defendants emphasized Plaintiffs’ claim, on its face, appears 

to seek an advisory opinion because a declaration as to past use of the negative factor 

would be moot, the propriety of future use, if any, is not ripe, and there are no 

allegations regarding how the named Defendants possibly could afford relief from the 

negative factor in the current budget year.3 Plaintiffs’ only response is the negative 

                                                           
3 This is not, as Plaintiffs suggest, an invocation of the political question doctrine, 
which is just one mechanism of justiciability. Compare, e.g., Colo. Common Cause v. 
Bledsoe, 810 P.2d 201, 205 (Colo. 1991) (“The judiciary’s avoidance of deciding 
political questions . . . recognizes that certain issues are best left for resolution by the 
other branches of government, or ‘to be fought out on the hustings and determined by 
the people at the polls.’”), with, e.g., Cacioppo v. Eagle County Sch. Dist. Re-50J, 92 
P.3d 453, 467 (Colo. 2004) (declining “to interpret and declare the limits of the tax 
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factor is capable of repetition yet evading review. While Defendants agree it has 

recurred over multiple state budgets, it is hardly certain the General Assembly will 

again apply a negative factor next year. If anything, the legislature has indicated it 

does not plan to do so. Ch. 244, H.B. 14-1298, Sec. 3, 69th Gen. Ass., 2d Reg., 2014 

COLO. SESS. LAWS 919, at 921, to be codified at § 22-54-104(5)(g)(I)(E), C.R.S. (2014) 

(striking “and each budget year thereafter” language from 2014–15 negative factor); 

see, e.g., Constitution Assocs. v. New Hampshire Ins. Co., 930 P.2d 556, 561 (Colo. 

1996) (“[J]urisdiction exists only if the controversy contains a currently justiciable 

issue or an existing legal controversy, rather than the mere possibility of a future 

claim.”). 

Defendants have not argued a particular year’s use of the negative factor could 

never be reviewed. The impediment here is that the Plaintiffs waited to file suit until 

after the negative factor and the entire state budget for 2014–15 was implemented. 

How then can this Court afford present, effective relief from this year’s use of the 

negative factor, when K–12 funding already has been calculated and disbursed to 

school districts and other general fund revenue has been appropriated to and even 

spent by other state departments? Plaintiffs still do not say. E.g., Cacioppo, 92 P.3d 

at 467 (“No court can appropriately adjudicate a matter—even one for declaratory 

judgment—in the absence of a showing that a judgment, if entered, would afford 

the plaintiff present relief.”); see also § 13-51-110, C.R.S. (2014) (“The court may 

refuse to render or enter a declaratory judgment or decree where such judgment or 

                                                                                                                                                                                               
increase based on the hypothesis that the District may at some future point attempt 
to raise taxes by over $3 million each year indefinitely”). 
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decree, if rendered or entered, would not terminate the uncertainty or controversy 

giving rise to the injury.”). 

Even so, Plaintiffs’ tardiness hardly means the negative factor evades review. 

What prevented review of prior years’ use of the negative factor? It surely was not 

any court holding because this action is the first legal challenge that has been filed. If 

a negative factor is enacted next year, Plaintiffs could file suit after the offending 

legislation has been introduced, but before its adoption and implementation. Why 

that did not happen this year is irrelevant, but the consequences are inescapable. 

Seemingly oblivious to the timing of their suit, Plaintiffs provide no reason to believe 

that at this point, the entire state budget can be unwound.  

III. Plaintiffs still have not established standing to challenge the negative 
factor. 

 
Although Plaintiffs include a broad coalition of persons, they fail to establish 

any concrete, particularized injury caused by the negative factor to any legally 

protected interest. In their response, Plaintiffs make three primary points—the 

school districts’ undisputed status as political subdivisions is not dispositive, 

inadequate access to public education is a recognized injury-in-fact, and it is 

unnecessary to specifically allege how or to what extent reductions in funding have 

diminished the quality of education being provided. None save their Complaint.  

First, Plaintiffs’ reliance on Boulder Valley School District Re-2 v. Colorado 

State Board of Education, 217 P.3d 918 (Colo. App. 2009), is unavailing. There, the 

Court of Appeals held the school district had standing because it sought to “enforce” 

its constitutional right to local control over instruction, whereas “nothing in the state 
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constitution grants school districts a legally protected interest in state funding for 

schools.” 217 P.3d 918, 924 (Colo. App. 2009) (citing Lobato v. People, 216 P.3d 29, 

34–35 (Colo. App. 2008), rev’d on other grounds, 218 P.3d 358, 367–68 (Colo.2009)). 

Nor is the political subdivision doctrine limited to challenges of statutes expressly 

directing districts in the performance of their duties. “[A] governmental subdivision 

created through state action” like the school district plaintiffs “must be bound by the 

limitations of the[ir] authorizing statute unless and until some person specifically 

injured by a specific provision of the statute obtains a ruling from a court of 

competent jurisdiction that the provision is unconstitutional.” In Re Dist. 50 Metro. 

Recreation Dist. v. Furbush, 441 P.2d 645, 646 (Colo. 1968), cited in Clear Creek Sch. 

Dist. v. Holmes, 628 P.2d 154, 155 (Colo. App. 1981).    

Second, it is no surprise the individual plaintiffs rely on the now mostly 

superseded Court of Appeals decision in Lobato to justify their alleged injury-in-fact. 

As the Supreme Court’s final decision in that case resolved, allegations of inadequate 

funding do not further a qualitative access claim. Lobato v. State, 304 P.3d 1132, 

1141 (Colo. 2013) (“While we sympathize with the Plaintiffs and recognize that the 

public school financing system might not provide an optimal amount of money to the 

public schools, the statutory public school financing system itself is constitutional” 

because it “is of a quality marked by completeness, is comprehensive, and is 

consistent across the state”). Nevertheless, no plaintiff here alleges they have been 

unable to access the curriculum at all. Plaintiffs’ alleged injury—just as the Lobato 

plaintiffs’—is some as-yet unspecified diminishment in the quality of education. It is 

troubling that after years of litigation in that case, including a five-week trial, 
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Plaintiffs predicate their claim here on whether and to what extent money matters.  

As Defendants acknowledged in their Motion, the only possible plaintiffs here 

who might be able to establish standing are taxpayers. However, Plaintiffs decline to 

identify what “nexus,” if any, could exist between their presumed payment of taxes 

and the negative factor. Hotaling v. Hickenlooper, 275 P.3d 723, 727 (Colo. App. 

2011). If it could be said to have any effect on taxes, then it seems the negative factor 

would necessarily reduce rather than increase them.   

     Third, given the well-known length, cost, and sheer contention of the Lobato 

case, it is understandable that Plaintiffs apparently prefer not to re-litigate the 

injury, redressability, and causation questions inherent in allegations of education 

adequacy. However, by alleging diminished quality as their injury-in-fact, Plaintiffs 

necessarily bring these matters back before the judiciary. Whether expressed as 

something more than an “abstract, generalized grievance,” City of Greenwood Village 

v. Pet’rs for the Proposed City of Centennial, 3 P.3d 427, 437 (Colo. 2000), that is 

concrete and particularized, e.g., Romer v. Bd. of County Comm’rs, 956 P.2d 566, 573 

(Colo. 1998), or just not “indirect and incidental,” Brotman v. East Lake Creek Ranch, 

LLP, 31 P.3d 886, 891 (Colo. 2001), standing is a jurisdictional hurdle that must be 

cleared at the outset, e.g., HealthONE v. Rodriguez, 50 P.3d 879, 892 (Colo. 2002). It 

is not that Defendants fail to treat Plaintiffs’ allegations as true. Plaintiffs’ failure to-

date to provide any real specificity as to their alleged educational injuries or how such 

was in fact caused by the negative factor is fatal and requires dismissal.4   

                                                           
4 Of course, Defendants do not concede the truthfulness of Plaintiffs’ injury 
allegations, which are too bare and conclusory to enable dispute. While Defendants 
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CONCLUSION 

 Amendment 23 expressly requires the public school finance formula’s statewide 

base per pupil funding amount to at least keep pace annually with the rate of 

inflation. By its plain terms, Amendment 23 does not extend to the formula’s yield as 

Plaintiffs claim. Their attempt to impeach Amendment 23’s plain language fails as a 

matter of law. In addition, Plaintiffs’ Complaint does not on its face establish subject 

matter jurisdiction. Plaintiffs have not alleged how declaring this fiscal year’s use of 

the negative factor unconstitutional would afford them present, effective relief, 

leaving their claim moot, unripe, and nonjusticiable. Finally, Plaintiffs have not 

established any concrete, particularized injury caused by the negative factor to any 

legally protected interest. They therefore lack standing as a matter of law.  

 For these reasons, Defendants’ Motion to Dismiss should be granted, and 

Plaintiffs’ Complaint should be dismissed with prejudice.  

 
Dated this 28th day of October, 2014. 

 
 

JOHN W. SUTHERS 
Attorney General 

 
/s/ Jonathan P. Fero    
MICHELLE MERZ-HUTCHINSON* 
  First Assistant Attorney General 
ANTONY B. DYL* 
  Senior Assistant Attorney General and   

                                                                                                                                                                                               
argue Plaintiffs’ allegations fail to establish standing as a matter of law, as explained 
in Defendants’ Motion, a subject matter jurisdiction challenge may test the factual 
sufficiency of a complaint without converting to summary judgment. Trinity Broad. of 
Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993) (citing authorities). 
In the event Plaintiffs are permitted to proceed, Defendants will seek to hold them to 
their factual burden.  
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