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INTRODUCTION 

The parties agree on one central principle: public education is an 

essential function of state government. To this end, Colorado spends nearly 

half of its seven-billion-dollar general fund on K-12 education-more than 

almost all other state services combined. Plaintiffs ask for as much as four 

billion dollars more. But the trial proved this demand is not fit for judicial 

resolution and instead must be made to the citizens or their elected 

representatives. Additionally, in agreeing with Plaintiffs that the reality of 

competing interests and limited funds could not be considered, the trial court 

necessarily ruled it was irrational for the legislative and executive branches 

to set aside tax dollars for any services other than public education. For 

Plaintiffs to prevail, this Court must ignore the Constitution, abandon 

deferential review of executive and legislative actions, and collapse the 

powers of these elected branches into the judiciary. The trial court's order 

must be reversed. 

ISSUES PRESENTED FOR REVIEW 

I. Whether the trial proved Plaintiffs present a political question foreclosing 
further judicial review. 

II. Whether the trial court's misapprehension of the rational basis test 
requires reversal. 



III. Whether it is irrational for the state to require local districts to share the 
cost of public education. 

STATEMENT OF THE CASE 

I. The First Appeal. 

Seven years ago, a group of school districts, parents, and students filed 

suit, alleging the legislature inadequately funds K-12 education. 1 The district 

court dismissed their complaint as nonjusticiable. Plaintiffs appealed, and a 

unanimous division of the Court of Appeals affirmed. Lobato v. State, 216 

P.3d 29 (Colo. App. 2008). This Court then granted a writ of certiorari. 

Plaintiffs argued the Colorado Constitution's call for "the establishment 

and maintenance of a thorough and uniform system of free public schools," 

art. IX, § 2, could be construed and enforced by the judiciary. According to 

Plaintiffs, doing so would not require resolving "minutiae of curriculum, 

method, or budgeting." (Lobato v. State, No. 08SC185, PIs.' Reply Br. at 15.) 

Plaintiffs told this Court that they were not asking it "to determine if basic 

literacy must be ... measured in accordance with a specific standard." (Id. at 

15-16') "[Ed]ucation reform statutes," they explained, "do not necessarily 

define a constitutionally adequate education." (Id. at 17.) Plaintiffs 

1 The General Assembly is not a party to this case, and Plaintiffs have never 
tried to name it as a defendant. 

2 



emphasized they were seeking "neither a minimum nor a maximum funding 

level." (Id. at 30.) 

This Court reversed the Court of Appeals and remanded the case to 

afford Plaintiffs "the opportunity to prove their allegations" under the 

rational basis standard of review. Lobato v. State, 218 P.3d 358,374 (Colo. 

2009). Justice Rice, joined by Justices Coats and Eid, dissented. In their view, 

the resolution of any education funding crisis "must take place within the 

constitutionally-prescribed forum as the inherent policy determinations in 

such a remedy lie outside the scope of this court." Id. at 384. 

II. Pretrial Proceedings. 

The parties litigated numerous issues before trial. In a written order, 

the trial court rejected the harmless-beyond-a-reasonable-doubt burden that 

usually governs constitutional challenges. The court reasoned this Court had 

"specially tailored" a standard of review in Lobato without mentioning such a 

burden. (Ct. Order, Jul. 14, 2011, at 3.)2 Despite Plaintiffs' attack on the 

statutory school finance system, the court emphasized Plaintiffs "do not 

request a statute be declared unconstitutional." (Id.) 

2 Cited documents from the trial court's file were designated for the record on 
appeal and are maintained on the LexisNexis File and Serve electronic 
database. 
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In response to Defendants' attempt to focus the legal issues, the trial 

court summarily held "[t]he Education Clause requires more than an 

opportunity for a free education." (Ct. Order, Jul. 14,2011, at 4.) Because 

"[n]othing in [the Taxpayers' Bill of Rights Amendment] forbids any level of 

increased education spending," the court also determined there was no 

constitutional conflict to harmonize. (Id. at 4-5.) Although it recognized the 

Constitution permits unfunded educational mandates, the court held this 

"has no bearing on the determination of whether the system of [public school] 

finance is rationally related to the Education Clause." (Id. at 6.) 

The trial court also granted Plaintiffs' motion and excluded evidence 

about how the General Assembly's education funding decisions are made in 

the context of constitutional limitations and competing demands such as 

health care, prisons, and higher education. (Ct. Order, Jul. 11,2011.) 

According to the court, it is irrelevant that "elementary and secondary 

education is not the only required or important state service" or that the 

General Assembly must "balance appropriations among public services." (Ct. 

Order, Jul. 14, 2011, at 5-6.) The court concluded Defendants "cannot, as a 

legal matter, excuse the legislature's failure to comply with the mandates of 

the Education Clause by pointing to seemingly difficult decisions" because 

4 



"[t]he quality of the public school system provided to students must stand or 

fall on its own." (Ct. Order, Jul. 11, at 1.) 

III. Discovery and Trial. 

The parties exchanged millions of pages of documents and conducted 

over 150 depositions. At trial, Plaintiffs promised to prove the school finance 

system is irrational by showing that: 1) state funding is deficient in all 

districts, and 2) the legislature never studied the actual costs of the 

particular education it envisions. (Tr. 13:9-14:3, 21:6-22:9, 23:18-24:12, 

26:12-13,20-21.) Plaintiffs also promised to prove a violation of the 

constitutional guarantee of local control of instruction because districts must 

use locally generated revenue to meet state mandates. (Tr. 5:12-18, 27:15-

25.) 

Defendants, in contrast, emphasized the General Assembly has devoted 

significant attention and resources to a public school system in which many 

districts are meeting ambitious state expectations and students overall are 

exceeding the performance of their national peers. (Tr. 67:2-69:11,71:2-

72:25,74:6-75:16,77:6-9.) Differences in the performance of students across 

school districts, Defendants explained, are attributable to local decision

making-not just funding levels. (Tr. 79:21-81:4, 20-84:1.) 
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During a five-week trial to the court, over 100 live and preserved 

witnesses testified, including state and local elected officials, district 

superintendents, state and local administrators, legislators, researchers, 

teachers, and parents. The parties submitted exhibits exceeding 38,000 pages 

and encompassing years of legislative reports, school board minutes, studies, 

student achievement data, district budgets, and district report cards. 

IV. The Trial Court's Findings and Conclusions. 

With few exceptions, the trial court's final order adopted Plaintiffs' 191-

page proposed findings and conclusions word-for-word.3 The trial court made 

no attempt to independently interpret the Education Clause. (Id. at 171-74). 

Instead, it relied on legislation implementing the Education Clause and 

concluded "a basic measure of the constitutionality of the public school 

finance system is whether it is rationally related to providing funding 

3 A comparison of the two documents reveals the correction of typographical 
errors, a new section describing Plaintiff-Intervenors (compare Order, Dec. 9, 
2011, at 4-8, with PIs.' Proposed Findings & Conclusions with Errata Sheets 
at 6), and some minor editing in the last 24 pages (compare Order, Dec. 9, 
2011, at 158 ,XII.1, 162,8, 163 '1, 164,8, 165,2, 169, 176-77, 182 ,IX, 
with PIs.' Proposed Findings & Conclusions with Errata Sheets at 166 'XII.1, 
170 '8, 171 '1, 172 '8, 174'2, 178, 185, 187, 191 ,IX). Even the 283-word 
remedy at the end of the order was lifted verbatim from the Plaintiffs' 
separately filed proposed judgment and order, at pages 3 to 4. The pagination 
otherwise differs because the trial court reduced the upper margin. 

6 



sufficient to permit school districts to meet the mandates of the educational 

accountability system and provide an education that results in student 

achievement of the performance outcomes set by state law and regulation." 

(Id. at 12,14 (emphasis added).) 

Yet the trial court did not look only to state accountability 

requirements, which the majority of Colorado's schools and many Plaintiff 

districts meet (Tr. 1172:18-1173:9 (Jefferson County), 4659:17-4661; Depo. 

Desig. Rick Ivers 182:24-183:1 (North Conejos); Exs. 1508 (Sargent), 2503 

(Moffat 2), 2605 (Creede), 2701 (Del Norte), 10125 (Sanford), 30089 at CDE 

050265.) It also judged the school finance system against the federal 

government's now-waived requirement that all students in districts electing 

to receive federal funding must achieve a certain score on standardized tests 

by the year 2014. (Id. at 17-20; see id. at 179.)4 

Having already ruled Lobato "enunciated" a "specially tailored" 

standard of review, the trial court did not apply the familiar rational basis 

test, relying instead on dictionary definitions of "rational," "irrational," 

4 Illustrating the dynamic nature of state education policy and as forecast at 
trial (Tr. 4669:21-4671:3), the State of Colorado has since received a waiver 
of the 100 percent proficiency requirement from the United States 
Department of Education. See generally Colorado NCLB Waiver, available at 
http://www.cde.state.co.us/Accountability/NCLBWaiver.asp. 
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"logic," and "relationship." (Order, Dec. 9, 2011, at 174.) The court then 

concluded it "must analyze whether the public school finance system is 

connected to the thorough and uniform education system in a manner that is 

both logical and reasonable." (Id.) Applying this lexical standard, the trial 

court determined the finance system must align with the legislature's 

educational policies "in a disciplined and transparent manner." (Id.) 

Ultimately, the trial court held "the public school finance system is 

irrational, arbitrary, and severely underfunded." Despite lacking evidence on 

most of Colorado's 178 school districts, including 13 of the 14 highest 

performing ones, the court found "[t]here is not one school district that is 

sufficiently funded." (Id. (emphasis added).)5 The court explained "[t]he 

failure to do any cost analysis and to provide for funding based on such an 

analysis, demonstrates the irrationality of the existing school finance 

system." (Id. at 175.) Although it disclaimed "determin[ing] at this time the 

amount necessary to provide adequate funding for public education" (id. at 

5 Littleton employees testified at trial, but the court did not acknowledge the 
district is accredited with distinction. (Tr. 420:21-421:2; 453:20-24; see 
generally Ex. 7806.) The trial court also failed to acknowledge individual 
Plaintiff Taylor Lobato is excelling at the University of Denver with a 3.76 
GPA after graduating from plaintiff Center school district in 2010. (Tr. 
753:25-754:6, 758=19-22, 788:20-25.) 
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177), the trial court relied on Plaintiffs' expert, who estimated K-12 

education is underfunded by over four billion dollars per year (id. at 44-45, 

v. The Trial Court's Remedy. 

Subject to a stay pending this appeal, the trial court enjoined 

Defendants "from adopting, implementing, administering, or enforcing any 

and all laws and regulations that fail to establish, maintain, and fund a 

thorough and uniform system of free public schools throughout the state that 

fulfills the qualitative mandate of the Education Clause and the rights 

guaranteed to the Plaintiffs thereunder and that is in full compliance with 

the requirements of the Local Control Clause." (Id. at 182.) In addition, it 

ordered Defendants "to design, enact, fund, and implement a system of public 

school finance that provides and assures that adequate, necessary, and 

sufficient funds are available in a manner rationally related to accomplish 

6 Plaintiffs commissioned a cost-study with two primary approaches-the 
"professional judgment" and the "successful school district" models. (Ex. 8303 
at 3-4.) The professional judgment model used professional educators to 
specify the resources needed to meet a certain set of performance objectives. 
(Id. at 3.) The successful school district model examined the basic spending of 
districts that successfully meet current state requirements in order to 
determine a "reasonable estimate" of necessary base spending. (Id.) 
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the purposes of the Education Clause and the Local Control Clause." (Id. at 

182.) 

JURISDICTION 

The trial court declared unconstitutional the entire public school 

finance system, including the Public School Finance Act of 1994, categorical 

funding program laws, and capital construction funding laws. (Id. at 176, 182 

~IX.) Defendants appeal directly to this Court, which has initial appellate 

jurisdiction over "[c]ases in which a statute ... has been declared 

unconstitutional." § 13-4-102(1)(b), C.R.S, (2011); see, e.g., Town of Telluride 

v. San Miguel Valley Corp., 185 P.3d 161, 164 (Colo. 2008). 

S~YOFTHEARGUMENT 

Plaintiffs say this is a constitutional case about the rationality of the 

public school finance system. Yet they have litigated the adequacy of K-12 

funding apart from the Constitution and the reality of competing demands for 

limited state revenue. The trial court's order declaring the school finance 

system unconstitutional and ordering Defendants to enact a new one is 

fundamentally flawed. It should be reversed. 

The trial proved Plaintiffs present a political question inappropriate for 

further judicial resolution. Educational adequacy is subjective. The meaning 

10 



of a thorough and uniform system of free public schools is textually 

committed to the General Assembly, and there are no standards to guide 

judicial interpretation. Resolving Plaintiffs' claims requires this Court to 

make education policy, something it cannot do without disrespecting the 

legislative and executive branches of government. 

Even if reviewable, Plaintiffs' claims fail under the deferential rational 

basis standard, which the trial court declined to apply. Instead, it created a 

special test that failed to afford any deference to the legislature's actual 

motivations or constitutional limitations. In the trial court's view, the only 

way the finance system can be rational is if the legislature commissions a 

particular cost-study and increases its K-12 funding by billions more dollars 

every year. Had it credited even rational speculation, the trial court would 

have found several reasons to respect the legislature's already significant 

financial commitment to public schools. 

With the entire finance system, the trial court swept away the 

legislature's choice to utilize both state and local revenue for public schools. 

The trial court mistakenly concluded the state must pay for its standards

based education system, leaving school districts free to spend local tax dollars 

on whatever they desire. Not only is the dual-funded system constitutional, it 
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increases the effectiveness of local decision -making, thereby furthering a 

thorough and uniform school system. 

ARGUMENT 

I. The Trial Proved Plaintiffs Present a Nonjusticiable 
Political Question this Court Can Resolve Only by 
Violating the Separation of Powers. 

Plaintiffs' claims cannot be resolved without collapsing the powers of 

the legislature and the executive into the judiciary. In leading the trial court 

to transform statutory policy judgments into enforceable constitutional 

guarantees, Plaintiffs confirmed they truly ask the judiciary to impose a 

singular school finance system of their own choosing. In addition, because the 

trial court declined to hear evidence of the General Assembly's limited budget 

and other appropriations, the record does not establish an additional four 

billion dollars even could be allocated to K-12 education. This Court should 

reverse the trial court's unprecedented intrusion into public policy, refuse to 

issue what could only be an advisory opinion, and decline further 

commitment of the judiciary to this case. 

A. Standard of Review and Preservation. 

Whether the doctrine of the separation of powers compels a court to 

abandon review necessarily involves questions of law. See Lobato, 218 P.3d at 
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368-75 (reviewing justiciability de novo); Custer County Action Ass)) v. 

Garvey, 256 F.3d 1024, 1030-31 (10th Cir. 2001). 

This issue is properly presented. Post-remand, Defendants maintained 

in their Answer to Plaintiffs' Amended Complaint at page 24 (and in all 

subsequent answers), that Plaintiffs' claims and requested relief violate the 

separation of powers. The trial court struck this affirmative defense in its 

July 21, 2011 order, at pages 5 to 6. 

B. Law and Analysis. 

The Judicial Branch is one of three departments established by the 

Colorado Constitution, article III. The legislature has "plenary power to 

determine the objects and level of support to which the public revenues may 

be put." Colo. Gen. Ass. v. Lamm, 700 P.2d 508,520 (Colo. 1985). It also is 

empowered to make law, e.g., Van Kleeck v. Ramer, 156 P. 1108, 1110 (Colo. 

1916), which necessarily involves "policy choices and value determinations," 

Busse v. Golden, 73 P.3d 660,664 (Colo. 2003). "The province of the 

Executive Branch is to see that the laws are faithfully executed." McDonnell 

v. Juv. Ct., 864 P.2d 565,567 (Colo. 1993) (citing Colo. Gen. Ass. v. Lamm, 

704 P.2d 1371 (Colo. 1985». The Governor also administers the state budget, 

may veto appropriations, and may direct the legislature to address fiscal 
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crises. Lamm, 700 P.2d at 520 (citing cases). Judicial power has long been 

recognized to include saying what the law is. E.g., Lobato, 218 P.3d at 371-72 

(citing cases). The judiciary "has judgment and the power to enforce its 

judgments and orders." Pena v. Dist. Ct., 681 P.2d 953, 956 (Colo. 1984). 

The separation of the three branches is fundamental, COLO. CONST. art. 

III, and means "[e]ach department of the state government is independent 

within its appropriate sphere." Town of Minturn v. Sensible Hous. Co., 273 

P.3d 1154,1159 (Colo. 2012) (quoting Colo. Common Cause v. Bledsoe, 810 

P.2d 201, 208 (Colo. 1991». "The separation of powers doctrine imposes upon 

the judiciary a proscription against interfering with the executive or 

legislative branches, as well as a duty to perform its constitutional and 

statutory obligations with complete independence." Pena, 681 P.2d at 956 

(citing Smith v. Miller, 384 P.2d 738,741 (Colo. 1963». "Courts cannot, under 

the pretense of an actual case, assume powers vested in either the executive 

or the legislative branches of government." Wimberly v. Ettenberg, 570 P.2d 

535, 538 (Colo. 1977). 

This Court many times has recognized it should eschew resolving 

political questions, which "are best left for resolution by the other branches of 

government, or 'to be fought out on the hustings and determined by the 
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people at the polls.''' Bledsoe, 810 P.2d at 205 (quoting People ex rei. Tate v. 

Prevost, 134 P. 129, 133 (Colo. 1913»; see also Bd. of County Comm'rs v. 

Colo. Dept. Pub. Health & Env't, 218 P.3d 336, 343 n.11 (Colo. 2009) 

("[P]ublic policy concerns are properly addressed to the General Assembly."). 

Now that Plaintiffs have attempted to prove their allegations, it is more 

apparent than ever they present nonjusticiable claims. Four of the 

characteristics of political questions, anyone of which independently bars 

judicial review, demonstrate decisions about K-12 funding must be left to the 

other branches. See, e.g., Bledsoe, 810 P.2d at 205 (quoting Baker v. Carr, 

369 U.s. 186,217 (1962», accord Vieth v. Jubelirer, 541 U.S. 267, 277-78 

(2004); Busse, 73 P.3d at 664 & n.9. 

1. The Colorado Constitution Commits 
Education Policy to the Legislature. 

First, "the establishment and maintenance of a thorough and uniform 

system of free public schools" is expressly committed to the General 

Assembly. COLO. CONST. art. IX, § 2 ("The general assembly shall, as soon as 

practicable, provide for ... ."). To fulfill this duty, the legislature must decide 

what constitutes a through and uniform system, and it must determine what 

means it will employ in both establishing and maintaining such a system. 
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Lujan v. Colo. State. Bd. of Educ., 649 P.2d 1005, 1025 (Colo. 1982) (citing 

COLO. CONST. art. IX, § 2; United States v. Nixon, 418 U.s. 683 (1974». 

No case in this Court's 136-year history has defined "a thorough and 

uniform system of free public schools," underscoring its textual commitment 

to the legislature. See, e.g., Lujan, 649 P.2d at 1024 ("We have never been 

called upon to interpret Article IX, Section 2 in any context which would 

prove helpful .... "). Even in Lujan, this Court "refuse[d] ... to venture into 

the realm of social policy," id. at 1018, and say more than the Education 

Clause "is satisfied if thorough and uniform educational opportunities are 

available through state action in each school district," id. at 1025 (emphasis 

added). In doing so, this Court acted in accord with "the vast majority of state 

convention delegates," who "had no intention of drafting education clauses 

that would empower judges to overturn legislative judgments with regard to 

the equity, adequacy, and uniformity of school financing." John Dinan, The 

Meaning of State Constitutional Education Clauses: Evidence from the 

Constitutional Convention Debates, 70 ALB. L. REV. 927, 939 (2007) 

(admitted as Ex. 7205). 
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2. No Judicial Standards Can Resolve This 
Case. 

Second, no judicially discoverable or manageable standards can 

transform the Education Clause into a requirement that all students achieve 

the legislature's highest aspirations. The drafters of the Colorado 

Constitution did not define either "thorough" or "uniform," and their 

substantive debates are unrecorded. (Tr. 570:25-571:13, 582:20-583:18.) The 

only textual guidance is that "[o]ne or more public schools shall be 

maintained in each school district within the state, at least three months in 

each year." COLO. CONST. art IX, § 2. Plaintiffs' claimed entitlement, however, 

far exceeds such minimal uniformity. Similarly, "thorough" was commonly 

understood in the late 1800s to refer only to the provision of both primary 

and secondary levels of education. (Ex. 7205 at 951.) But it is a preference for 

a specific quality of primary and secondary education Plaintiffs seek to 
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constitutionalize.7 

In the 18 cases involving the Education Clause, this Court has never 

said more than what a thorough and uniform system of free public schools is 

not. E.g., Lujan, 649 P.2d at 1017 (holding Education Clause does not require 

public school finance system that restricts each school district to equal 

expenditures per student); Marshall v. Sch. Dist. BE #3, 553 P .2d 784, 785 

(Colo. 1976) (concluding Education Clause does not require school districts to 

furnish free books to all students); In re Kindergarten Schs., 32 P. 422, 423 

(Colo. 1893) (declaring Education Clause "is in no measure prohibitory or a 

limitation of [legislature's] power"). Even Plaintiffs have never identified 

what "substantive standard" the Education Clause creates. (PIs.' Resp. to 

7 If anything, the procedural history indicates the drafters did not intend to 
delineate any enforceable qualitative standard. Early in the Convention 
before a draft of Article IX had been presented, a delegate offered a resolution 
directing the legislature to "provide for the establishment and maintenance of 
a thorough and efficient system of free schools, whereby all children of the 
State between the ages of six and twenty-one years irrespective of color, 
birthplace or religion, shall be afforded a good common school education." 
Proceedings of the Constitutional Convention for the State of Colorado 1875-
1876at 43 (Smith Brooks Press 1907). Although this resolution was referred 
to the Committee of Education, the first draft of what became the Education 
Clause replaced the word "efficient" with "uniform" and omitted the modifiers 
"good" and "common." Id. at 185; see, e.g., Alexander v. People, 2 P. 894, 900 
(Colo. 1883) ("The constitution derives its force ... from the people who 
ratified it, and their understanding of it must control."). 
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Defs.' 56(h) Mot. at 27.) Upon their invitation, the trial court failed to attempt 

any interpretation independent of the legislature's own pronouncements in 

various education laws. (Order, Dec. 9, 2011, at 171-74.) 

Numerous witnesses at trial shared differing visions of a thorough and 

uniform school system. Center Superintendent George Welsh vaguely 

testified, "the intent is you want to graduate kids who can function in our 

society," and "[y]ou've got to prepare kids to adapt to anything in the future." 

(Tr. 208:2-16.) Mapleton Superintendent Charlotte Ciancio expansively 

defined an education "inclusive of whatever it took for kids to reach their 

dreams." (Tr. 4456:23-4457:1.) Aurora Superintendent John Barry 

acknowledged, "there's all sorts of definitions," but said, "the only thing I can 

tell you is I know it when I see it." (Tr. 1809:18-24.) 

These amorphous and far-reaching definitions prove there is nothing in 

the words "thorough and uniform" that can provide a logical framework to 

guide this Court, let alone future courts. See also Lobato, 216 P.3d at 38 

(reaching same conclusion after reading dictionary definitions of "thorough" 

and "uniform," and noting "interpretation cannot solve the lack of clarity or 

definition in the constitutional provision itself'). Even Plaintiffs' historian 

only could say the Education Clause "provide[s] the basis for a[n] educated 
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citizenry ... to be able to engage in electoral politics, [and] to be successful in 

an emerging economy." (Tr. 562:15-25; see Tr. 565:18-566:7, 570:25-571:13, 

582:20-583:18.) This virtually unlimited aspiration is beyond judicial 

reckoning. 

3. This Court Would Have to Make 
Education Policy to Decide This Case. 

Third, it is impossible for this Court to resolve Plaintiffs' claims 

without taking sides on debatable policy issues. In every school district, there 

are students who possess the knowledge and skills currently expected of 

them. To rule for Plaintiffs, this Court would be forced to hold that "thorough 

and uniform educational opportunities," Lujan, 649 P.2d at 1025, guarantees 

all students will actually achieve every state and federal expectation (see 

Order, Dec. 9, 2011, at 12 ~14, 17-20, 173-74, 179). This utopian vision, 

while laudable, embodies a policy question the judiciary should not answer. 

- - --- --------, 

To affirm the trial court, this Court also must agree inadequate funding 

is the sole reason why some students do not achieve, despite the daily 

decisions of 178 individual school districts. (See Order, Dec. 9, 2011, at 178.) 

In Colorado, local districts decide howto spend funds. See COLO. CONST. art. 

IX, § 15; (see, e.g., Tr. 2807:7-17). Assessing the effects of local choices is far 

from judicial fact-finding; inextricably intertwined in such decisions are 
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policy judgments about what goals are most important and how best to 

achieve them. 

For example, North Conejos Superintendent Rick Ivers testified the 

lack of writing and reading interventionists, which he said the district could 

no longer afford, was affecting student achievement at the district's two 

elementary schools. (Tr. Depo. Desig. Rick Ivers 225:22-226:25; 239:18-

240:5, 14-23.) When asked why the district does not continue to employ 

interventionists if it believed they were important, Ivers said, "[p]riorities, 

choices have to be made." (Depo. Desig. Rick Ivers 240:14-22.) Apparently, 

North Conejos prioritizes sports over academics, as Ivers testified the district 

recently built a $300,000 wrestling facility. (Depo. Desig. Rick Ivers 48:5-11.) 

While this decision might have its merits, the judiciary is the wrong place to 

debate it. 

In addition, nearly all of the districts involved in this case choose to pay 

their teachers not based on the demand for the subjects they teach, or how 

their students perform, but on how many years they have been in the 

classroom and how much education they have. (E.g., Tr. 902:10-17 (Sanford); 

Tr. 2474:7-19 (Pueblo City).) They do this even though, as Plaintiffs' 

witnesses confirmed, a more experienced teacher is not necessarily a better 
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teacher (e.g., Tr. 902:22-903:3), and an effective teacher is one of the most 

important factors in improving student achievement (e.g., Tr. 3891:19-

3892:4; see also Tr. 2896:4-6). While unitary salary schedules may serve a 

purpose, resolving which teacher pay system is more desirable is a question 

for the political branches.8 

This Court also would have to dive headfirst into a national policy 

debate it declined to enter in Lujan, 649 P.2d at 1018, and ignore expert 

analysis that there is no consistent relationship between education funding 

and student performance (E.g., Tr. 4969:13-4970:18; Exs. 7735 at 3-6,8-17, 

19-22, 29-36, 9403-9409). That this single case has spawned years of 

litigation on how much money matters, culminating in a five-week trial that 

resembled a legislative hearing, proves its inherently political nature. 

4. This Case Cannot Be Resolved Without 
Disrespecting the Political Branches. 

Fourth, resolving Plaintiffs' claims requires this Court to undermine 

the integrity of the legislative and executive branches. Adopting the General 

8 Senate Bill 191, enacted in 2010 creates a common statewide definition of 
educator effectiveness and requires that at least half of educator performance 
be evaluated based on student achievement growth. (Tr. 5205:7-21.) The 
legislation also contemplates, but does not require, policy changes regarding 
teacher compensation. (Tr. 5205:21-5206:3, 5208:20-5210:4.) 
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Assembly's own pronouncements as the constitutional standard will affect 

how future legislatures implement the Education Clause. It is one thing to 

enact laws in furtherance of this constitutional duty. It is quite another for 

legislators to know any education law that might increase school district 

expenses creates an enforceable, constitutional entitlement to state funding. 

Plaintiffs may prefer setting education statutes as a constitutional minimum 

that can only increase. But this requires an independent judiciary to endorse 

only those elected representatives who believe something more may be better. 

See, e.g., Pena, 681 P .2d at 956. 

Although the trial court disclaimed determining how much money 

would be enough, it eliminated all discretion by telling the General Assembly 

and the Governor exactly how to devise a perfect school finance system: 

commission a specific type of cost-study and fund accordingly. In concluding 

the system is "severely underfunded," the court relied on the professional 

judgment panel that estimated a shortfall of as much as four billion dollars 

annually. (Ct. Order, Dec. 9, at 45 ,-r8, 177, 182.)9 Thus, a legislative 

9 Plaintiffs' successful school districts methodology estimated a much lower 
amount of one to two billion dollars, but the court found even these 
benchmark districts to be inadequately funded. (Id. at 177, 181.) 
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determination of a smaller funding deficit or the use of a different costing out 

methodology could not credibly receive the trial court's deference. 

By evaluating education funding so narrowly, the trial court left to the 

coordinate branches the reality of limited state revenue, COLO. CONST. art. X, 

§ 20(8), the mandate of a balanced budget, id., § 16, and the necessity of 

funding competing demands, e.g., id., art. II, § 6, art. VI, §§ 1, 10, 18 

(guaranteeing courts shall be open to every person), art. VIII, § 1 (requiring 

support of various state institutions). Plaintiffs say this was the only way to 

avoid intruding into legislative policy. (PIs. Mot. in Limine at 6.) But judging 

a funding decision without considering why it was made affords no deference 

to the "fiscal and policy judgments" of the legislature and the Governor. 

Lobato, 218 P.3d at 374-75. 

The trial court's order requiring billions more dollars for K-12 

education presupposes the judiciary can appropriate funds better than the 

other branches. It repudiates the General Assembly and the Governor's policy 

determination that public education should receive 45 cents of every dollar in 

the state general fund. (Tr. 6759:12-15.) And, it necessarily criticizes the 

legislature's political decision about when and how to ask for additional 

revenue. (See Tr. 2814:7-24, 2818:13-2819:3, 2952:24-2953:1, 3475:19-
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3476:4,3479:13-21.) Even more concerning, Plaintiffs ask this Court to 

disrespect the repository of "[anI political power," the people, COLO. CONST. 

art. II § 1, who enacted the Constitution's revenue and spending restrictions 

through the fundamental right to initiative, e.g., McKee v. Louisville, 616 

P.2d 969, 972 (Colo. 1980), and recently expressed their will not to provide 

more tax dollars for education, 2011 Election Results, Proposition 103, 

available at http://www.sos.state.co.us/pubs/elections/Results/20111Colorado 

Report.html. 

5. To Resolve Plaintiffs' Claims Is to Issue 
an Advisory Opinion with No Remedy. 

In addition to presenting a political question, Plaintiffs seek an 

impossible remedy. "No court can appropriately adjudicate a matter-even 

one for declaratory judgment-in the absence of a showing that a judgment, if 

entered, would afford the plaintiff present relief." Cacioppo v. Eagle County 

Sch. Dist. Re-50J, 92 P.3d 453, 467 (Colo. 2004) (internal quotation omitted). 

"[T]his court is not empowered to give advisory opinions based on 

hypothetical fact situations." Bickel v. Boulder, 885 P.3d 215,234 (Colo. 

1994) (quoting Tippett v. Johnson, 742 P.2d 314, 315 (Colo. 1987)). 

The trial court refused to hear evidence establishing the limits of the 

state budget, and it foreclosed Defendants from admitting evidence about 
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how funds are allocated to other necessary services. (Ct. Order, Jul. 11,2011.) 

As a result, the record is wholly insufficient to justify the trial court's 

presumption that an additional four billion dollars-nearly the rest of the 

state's seven-billion-dollar general fund (E.g., Ex. 30136 at AGLE004564)-

can be appropriated to K-12 education. This Court should refuse to issue 

what could only be an advisory opinion and decline further review. Cf., e.g., 

Cacioppo, 92 P.3d at 467 (determining claim asking court "to interpret and 

declare the limits of the tax increase based on the hypothesis that the District 

may at some future point attempt to raise taxes by over $3 million each year 

indefinitely" was not justiciable). 10 

II. The Trial Court's Persistent Misapprehension of the 
Rational Basis Test Requires Reversal. 

This is a case where deference to legislative policy decisions should be 

at its apex. Rational basis requires the judiciary to examine all possible 

grounds that could support a challenged legislative action. The trial court, 

however, held any school finance system is irrational unless it accomplishes 

10 Plaintiffs cannot be allowed another opportunity to prove otherwise 
because the lack of evidence resulted from their own motion in limine. See, 
e.g., Hansen v. State Farm Mut. Auto. Ins. Co., 957 P.2d 1380, 1385 (Colo. 
1998) ("[UJnder the doctrine of 'invited error,' a party may not later complain 
where he or she has been the instrument for injecting error in the case; 
instead, the party is expected to abide the consequences of his or her acts."). 
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the goals of standards"based education to the exclusion of all other 

government services. Nothing in the Education Clause suggests the duty to 

provide a free public education overrides either legislative discretion or the 

competing demands for limited state revenue. By asking whether Colorado's 

public school finance system matches the type of education system it believed 

best, the trial court blinked away this Court's remand order, its precedents, 

and the Constitution. 

A. Standard of Review and Preservation. 

The trial court's conclusions of law are subject to de novo review. E.g., 

FerrellgasJ Inc. v. Yeiser, 247 P.3d 1022, 1026 (Colo. 2011). Although this 

Court typically defers to a trial court's findings of fact unless they are so 

clearly erroneous as to find no support in the record, e.g., Sanchez"Martinez 

v. People, 250 P.3d 1248, 1254 (Colo. 2011), "[w]here the [factual] findings of 

the trial court are verbatim those submitted by the successful litigant, we 

will, of course, scrutinize them more critically and give them less weight 

than if they were the work product of the judge himself," Uptime Corp. v. 

Colo. Research Corp., 420 P.2d 232, 235 (Colo. 1966). 

The trial court's misapprehension of the rational basis standard of 

review and other erroneous conclusions of law are properly presented to this 
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Court on direct appeal. E.g., Roberts v. Am. Family Mut. Ins. Co., 144 P.3d 

546, 550 (Colo. 2006) (explaining party need not seek post-trial relief in order 

to preserve issues for appeal). Furthermore, Defendants have consistently 

argued Plaintiffs cannot prevail under the rational basis standard. (E.g., 

Defs.' 56(h) Mot. at 3-4, 6-8; Defs.' Trial Br. at 1-3.) 

B. Law and Analysis. 

The command from this Court in Lobato was narrow and absolute: the 

question was not "whether a better financing system could be devised," but 

merely "whether the system passes constitutional muster." 218 P.3d at 374. 

Twice in that opinion, this Court explained "rational basis review satisfies 

the judiciary's obligation to evaluate the constitutionality of the state's public 

school financing system without unduly infringing on the legislature's 

policymaking authority." Id. at 363, 374. 

The essence of rational basis is "a paradigm of judicial restraint." Fed. 

Communications Comm'n v. Beach Communication, Inc., 508 U.s. 307, 314 

(1993). "Only by faithful adherence to this guiding principle of judicial review 

of legislation is it possible to preserve to the legislative branch its rightful 

independence and its ability to function." Lenhausen v. Lake Shore Auto 

Parts Co., 410 U.s. 356, 364 (1973) (quoting Carmichael v. S. Coal & Coke 

28 



Co., 301 U.S. 495, 510 (1937». A facial challenge to a legislative act is "the 

most difficult ... to mount successfully," and to succeed, "the challenger must 

establish that no set of circumstances exists under which the Act would be 

valid." United States v. Salerno, 481 U.S. 739, 745 (1987). 

Thus, for one hundred years, this Court's rational basis cases have 

required challengers of legislative action to prove their claims beyond a 

reasonable doubt. E.g., Consumers'League of Colo. v. Colo. & S. Ry. Co., 125 

P. 577, 582 (Colo. 1912) ("[The] reasons given why the act is unconstitutional 

are insufficient, and do not demonstrate clearly, palpably, and beyond all 

reasonable doubt, or at all, that the statute is special legislation or denies the 

equal protection of the laws, and in such a case the plain duty of a court is to 

uphold the act."), accord Broomfield v. Farmers Reservoir & Irrigation Co., 

239 P.3d 1270, 1277 (Colo. 2010). This is particularly so "[i]n a matter so 

important as the maintenance of public schools" where "courts should incline 

to uphold, rather than to defeat, the action of the officers charged with the 

execution of the laws." Chicago, B. & Q. R. Co. v. Sch. Dist. No.1, 165 P. 260, 

263 (Colo. 1917) (quoting People ex rei. Sch. Dist. No.2 v. County Commrs, 19 

P. 892 (Colo. 1888». 
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1. This Court Did Not Craft a Special 
Rational Basis Test. 

Reversal is required by the trial court's startling misreading of Lobato 

to "enunciateD a standard of review specifically tailored to the constitutional 

issues posed by this case." (Ct. Order, Jul. 14, 2011 at 3.) Nowhere in its 

opinion did this Court create a special form of rational basis review. Rather, 

it expressly adopted the same rational basis test used in Lujan. Lobato, 218 

P.3d at 374. If this Court had crafted a special test for this case, the trial 

court need not have resorted to the dictionary to conclude the school finance 

system must be "connected to the thorough and uniform education system in 

a manner that is both logical and reasonable." (Ct. Order, Dec. 9, 2011, at 

174.). 

Nor is there any support in Colorado law for any type of rational basis 

review other than the well-established, deferential standard described above. 

Even assuming different levels of rational basis might exist, this Court in 

Lobato described Lujan as using "the minimally-intrusive standard of 

rational basis review," which could only mean the least stringent. Lobato, 218 

P.3d at 373 (emphasis added); see also, e.g., State Farm Mut. Auto. Ins. Co. v. 

Broadnax, 827 P.2d 531, 540 (Colo. 1992) (employing phrase "rationally 

related" when applying traditional rational basis review). 
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2. Rational Basis Cannot Constitutionalize 
Education as the Prevailing Right in 
Colorado. 

The trial court's ruling also must be reversed because its special 

rational basis test elevated K-12 education to the exclusion of other 

mandated state services. As Defendants have emphasized throughout this 

case, the citizens of this state consider education of paramount importance. 

Their elected representatives have created a public school finance system to 

which almost half of the general fund is allocated, and they have enacted a 

slate of laws to increase student achievement. Still, there can be no serious 

dispute that the General Assembly's appropriations are zero-sum; it is 

common sense that the decision to give more money to one service is only 

possible by taking money from another. (Depo. Desig. Casey Wardynski 

133:25-134:22); see COLO. CONST., art. X, § 20(4). By assessing the General 

Assembly's K-12 appropriations solely against its educational goals, without 

considering its other duties and limited revenue, the trial court necessarily 

found the obligation to maintain a thorough and uniform school system 

trumps all other state functions. 

This Court already has held education is not a fundamental right. 

Lujan, 649 P.2d at 1017. The Education Clause simply "mandates the 
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General Assembly to provide to each school age child the opportunity to 

receive a free education, and to establish guidelines for a thorough and 

uniform system of public schools." Id. at 1018-19. By applying Lujan's 

rational basis test in Lobato, this Court necessarily affirmed these holdings. 

See, e.g., Garhart v. ColumbialHealthONE, 95 P.3d 571, 583 (Colo. 2004) 

(declaring that unless challenged law ~~bridges a fundamental right, we 

apply the rational basis test"); cf. COLO. CONST. art. X, §16 (declaring, unlike 

with education, that "expenditures to suppress insurrection, defend the state, 

or assist in defending the United States in time of war" are unconditionally 

exempt from balanced budget requirement). 

In addition, more exacting language in other state constitutions 

demonstrates Colorado's Education Clause neither recognizes education as 

the prevailing right nor requires the legislature to secure funds 

unconditionally. Compare art. IX, § 2, with, e.g., GA. CONST. art. VIII, § I, 

par. I ("The provision of an adequate education for the citizens shall be a 

primary obligation of the State of Georgia, the expense of which shall be 

provided for by taxation."); OR. CONST. art. VI, § 2 ("The general assembly 

shall make such provisions, by taxation, or otherwise, as, with the income 

arising from the school trust fund, will secure a thorough and efficient system 
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of common schools throughout the State .... "); WASH. CONST. art. 9, § 1 ("It 

is the paramount duty of the state to make ample provision for the education 

of all children residing within its borders .... "). 

Plaintiffs have argued the Constitution requires just one dollar in 

funding to higher education, prisons, and other public institutions, while K-

12 education must receive billions more dollars every year. (PIs.' Resp. to 

Defs.' 56(h) Mot. at 28.) Not only is this an "unjust," "absurd," or 

"unreasonable" construction, see, e.g., Bickel, 885 P.3d at 229, such defunding 

would "cripple the government's ability to provide services," Barber v. Ritter, 

196 P.3d 238, 248 (Colo. 2008) (citing authority), as Plaintiffs otherwise 

counsel against (PIs.' Resp. to Defs.' 56(h) Mot. at 25). 

Nor is there any force to Plaintiffs' argument below that "[olther courts 

agree that budget constraints ... are not relevant to the issue of whether a 

constitutional education mandate has been satisfied." (PIs.' Mot. in Limine at 

5.) The three cases cited by Plaintiffs all come from states without Colorado's 

constitutional revenue and spending limits and where education is a 

fundamental right. Claremont Sch. Dist. v. Governor, 703 A.2d 1353, 

1359 (N.H. 1997); Pauley v. Kelly, 255 S.E.2d 859, 878 (W.Va. 1979); 

Robinson v. Cahill, 351 A.2d 713, 720 (N.J. 1975). 
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3. Plaintiffs Failed to Prove the School 
Finance System is Irrational. 

Plaintiffs insist the school finance system is irrational because the 

legislature never quantified through a cost-study the amount of money 

necessary for universal achievement of standards-based education, and the 

amount of money given to schools is "facially unconscionable." (E.g., PIs.' 

Trial Br. at 35.) These allegations are incompatible with rational basis 

review, which is not a standard of "mathematical nicety" requiring any 

particular means of action. Duran v. Indus. Claim Appeals Office, 883 P.2d 

477, 483 (Colo. 1994) (quoting Dandridge v. Williams, 397 U.s. 471, 485 

(1970». Even if the lack of a cost-study means the legislature's education 

funding is imperfect, this Court is not warranted in striking down the entire 

school finance scheme. Culver v. Ace Elec., 971 P.2d 641, 653 (Colo. 1999). 

The question is whether "any state of facts reasonably can be conceived that 

would sustain it." Duran, 883 P.2d at 484 (quoting Colo. Bocy of Cmty. & 

Inst. Psychologists v. Lamm, 741 P.2d 707 (Colo. 1987». 

The trial revealed several reasons to reject the costing-out and massive 

funding increase Plaintiffs advocate. Dr. Hanushek detailed his extensive 

research demonstrating the lack of a consistent relationship between 

education funding and student performance. (E.g., Tr. 4969:14-19.) He 
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discredited cost studies, including the professional judgment approach, as 

"political documents" built on incorrect assumptions and embedded 

inefficiencies. (Tr. 4956:5-11,5022:14-16,5025:10-22') Even Plaintiffs' own 

expert, Dr. Bruce Baker of Rutgers University, recognized "[t]he connection 

between resources and outcomes proposed in professional judgment analyses 

is, at best, speculative." (Ex. 30190 at 184; see Tr. 1454:19-1455:14; 1455:19-

Under rational basis review, a party challenging the State's actions 

"cannot prevail so long as 'it is evident from all the considerations presented 

to [the legislature], and those of which [the court] may take judicial notice, 

that the question is at least debatable.'" Minnesota v. Clover Leaf Creamery 

Co., 449 U.s. 456, 464 (1981) (quoting United States v. Caro1ene Products 

Co., 304 U.S. 144, 154 (1938». Plaintiffs did not disprove that experts can 

reasonably disagree on the merits of cost studies and the relationship 

between funding and achievement. (Compare, e.g., Tr. 3928:12-23, with Tr. 

4969:14-19; 4981:14-19; 5006:6-5011:13); see also Horne v. Flores, 129 S.Ct. 

11 There is further reason to doubt the reliability of Plaintiffs' costing-out 
methodology: several employees of plaintiff school districts, as well as 
Plaintiffs' experts, participated in the panel that estimated a four-billion
dollar funding gap. (Ex. 8303, app. B.) 
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2579, 2603 n.17 (2009) (recognizing "growing consensus in education research 

that increased funding alone does not improve student achievement"); Lujan, 

649 P.2d at 1018 (acknowledging "raging controversy, that there is a direct 

correlation between school financing and educational quality and 

opportunity"). The finance system cannot be irrational for failing to distribute 

the billions of additional dollars called for by one particular cost-study 

commissioned for this litigation. 

Beyond ignoring that any "rational speculation" in favor of legislation is 

dispositive proof of its constitutionality, Beach Communication, 508 U.s. at 

315, the trial court refused to consider the General Assembly's actual 

motivations, ci, e.g., Mayo v. Nat'i Farmers Union Prop. & Cas. Co., 833 P.2d 

54,57 (Colo. 1992) (recognizing encroachments on even fundamental rights 

can be justified). In an earlier finance act, the legislature set the base per

pupil funding amount with reference to actual district expenditures. Lujan, 

649 P.2d at 1012. According to Plaintiffs' expert Dr. Edwin Steinbrecher, the 

legislature thereafter generally looked at existing funding levels as a starting 

point for new school finance acts because there was always a concern that "if 

districts had too much money provided in a new act that it wouldn't be spent 

wisely, and if they had too little there, there'd be other political 
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considerations." (Tr. 623:3-11.) Several of Plaintiffs' other witnesses testified 

they create their school districts' budgets by similar reference to prior year 

spending. (E.g., Tr. 2297:5-14, 2479:13-21.)12 

This Court expressly directed the trial court to "give significant 

deference to the legislature's fiscal and policy judgments." Lobato, 218 P.3d at 

374-75. "The problems of government are practical ones and often justify, if 

not require, a rough accommodation of variant interests." Dawson v. Pub. 

Employees 7 Retirement Assn, 664 P.2d 702, 708 (Colo. 1983) (citing Mathews 

v. Lucas, 427 U.S. 495 (1976». There is nothing deferential about reviewing 

the legislature's K-12 funding decisions without considering the realities that 

guided them. The decision to appropriate nearly half of general fund 

12 Plaintiffs presented testimony that the General Assembly set the base per
pupil funding amount in the 1994 Public School Finance Act by allocating 
available revenue. (Tr. 383:6-19, 390:3-391:1, 637:13-638:12.) Defendants 
offered to rebut this testimony after former legislator Norma Anderson, the 
sponsor of the 1994 Act, contacted the Attorney General's Office during trial 
and explained the legislature employed a regression analysis because it 
wanted to determine the basic need when setting the base funding amount. 
(Defs.' Offer of Proof at 3 ,-r4.) Despite the importance of Senator Anderson's 
testimony, and although Plaintiffs were well aware of her as a person with 
knowledge (PIs.' Initial Disclosures at 8-9 ,-rVII), the trial court found 
prejudice and precluded Senator Anderson from testifying as a discovery 
sanction. (Tr. 6340:6-6345:15.) This was an abuse of discretion. See7 e.g., 
Pinkstaffv. Black & Decker, 211 P.3d 698, 702-03 (Colo. 2009); Todd v. Bear 
Valley ViIi. Apartments, 980 P.2d 973,977-78 (Colo. 1999). 
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spending to public education is compelling evidence of the finance system's 

rationality, particularly when the legislature cannot increase revenue 

without voter approval and must find funds for other necessary state services 

like public safety, health care, higher education, and the courts. Cf Lujan, 

649 P.2d at 1024 (upholding statutory limits on local districts' taxing power 

because "[t]he purpose of such limitations is essentially to prevent the 

present pledging of future public funds," and "controlling the public debt" is a 

"legitimate state purpose"). Plaintiffs' argument that the General Assembly 

should give public schools even more money is a matter of preference. 

Even assuming more state funding might make a better school finance 

system, the judiciary's concern is "constitutional muster"-not perfection. 

Lobato, 218 P.3d at 374. This Court rejected an analogous attack on a 

previous school finance system in Lujan. Instead of inadequate overall 

funding, the Lujan plaintiffs challenged differences in per-pupil expenditures 

throughout the state. 649 P.2d at 1013-14. Applying the rational basis 

standard, this Court explained that while absolute equity may hold merit as 

a policy matter, it is not required. Lujan, 649 P.2d at 1018-19. In his 

concurrence, Justice Erickson emphasized that even a deficient school finance 

system is constitutional when afforded the deference embodied by rational 
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basis review. Id. at 1026. According to Justice Erickson, the judiciary must 

respect the legislature's efforts as long as they are not "haphazard" because it 

"m ust be free to remedy parts of a problem, or to recognize degrees of a 

problem and to formulate solutions in the areas it determines to be more in 

need or more readily corrected than others." Id. (citing Thompson v. 

Engelking, 537 P.2d 635 (Idaho 1975)), accord Beach Communication, 508 

u.s. at 316 ("[T]he legislature must be allowed leeway to approach a 

perceived problem incrementally."). 

Here there can be no dispute the General Assembly is at least making 

incremental progress in achieving its educational goals. Funding itself has 

increased over time. (Tr. 652:10-21; 2752:22-2753:1-10; 3043:1-12; 5535: 8-

13, 18-22; 6757:25-6758:8.) While Plaintiffs criticize the degree of these 

increases, Colorado's students now perform above the national average, 

ranking: 

• Higher than 28 states and jurisdictions and lower 
than only 4 on the national fourth grade reading 
assessment (Ex. 9403); 

• Higher than 20 and lower than only 12 on the 
national eighth grade reading assessment (Ex. 
9404); 

• Higher than 25 and lower than only 5 on the 
national fourth grade math assessment (Ex. 9405); 
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• Higher than 23 and lower than only 8 on the 
national eighth grade math assessment (Ex. 
9406); 

• Higher than 23 and lower than only 9 on the 
national fourth grade science assessment (Ex. 
9407); 

• Higher than 23 and lower than only 8 on the ' 
national eighth grade science assessment (Ex. 
9408); and 

• Higher than 31 and lower than only 4 on the 
national eighth grade reading assessment (Ex. 
9409). 

"[M]ore students [today] are making a year's growth in a year's time," and 

"the inequities among different student groups has decreased." (Tr. 4646:11-

13.) Over the last five years, the achievement gaps between low-income and 

non-low-income as well as minority and non-minority students have 

"narrowed significantly." (Tr. 4646:1-10.) 

Finally, the General Assembly has expressly found its financing system 

meets the mandate of the Education Clause. The 1994 Public School Finance 

Act states it "is based on a method of determining student enrollment and per 

pupil student funding that meets the constitutional requirement for 

maintaining a thorough and uniform system of free public schools throughout 

the state." § 22-58-101(1)(a), C.R.S. (2011); see also § 22-54-102(1), C.R.S. 

(2011) (declaring funding formula "is enacted in furtherance of the general 

assembly's duty under section 2 of article IX of the state constitution to 
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provide for a thorough and uniform system."). If Plaintiffs truly want the 

judiciary to defer to legislative declarations, this pronouncement establishes 

a rational connection between the finance system and the Constitution. Ci, 

e.g., People v. Strean, 74 P.3d 387, 394 (Colo. App. 2002) (looking to statute's 

legislative declaration in rational basis analysis) .13 

III. The Constitutional Guarantee of Local Control of 
Instruction Does Not Entitle School Districts to Full State 
Funding. 

The trial court held the school finance system infringes the Colorado 

Constitution's guarantee to school districts of "control of instruction," art. IX, 

§ 15, because there is not enough state funding for local implementation of 

13 Even if Plaintiffs had met their burden, the trial court erred in using 
rational basis review to require a specific remedy. The General Assembly is 
not a party to this case, and Defendants do not have the power "to design, 
enact, fund, and implement a system of public school finance." (Ct. Order, 
Dec. 9, 2011, at 182.) Moreover, "the legislature cannot be thus compelled to 
pass an act, even though the constitution expressly commands it," Bledsoe, 
810 P.2d at 208, and the courts "cannot and will not command the Governor 
to do anything, the doing of which lies within his sound discretion," In re 
Legislative Reapportionment, 374 P.2d 66, 67 (Colo. 1962). Defendants are 
unaware of any case authorizing the judiciary to order the legislature to 
appropriate a certain amount of money in order to meet a constitutional 
mandate of thoroughness or uniformity. Ci, e.g., McDuffy v. Sec'yof 
Executive Office of Educ., 615 N.E.2d 516, 554 n.92 (Mass. 1993) (refusing to 
order legislature to act, because court had to "presume at this time that the 
Commonwealth will fulfill its responsibility with respect to defining the 
specifics and the appropriate means to provide the constitutionally-required 
education"). 
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state mandates. (Ct. Order, Dec. 9, at 179-81.) Yet, this rejection of the 

General Assembly's dual-funded finance system fails as a matter of law. The 

Constitution expressly allows the General Assembly to require local districts 

to share the cost of providing a standards-based education. In addition, 

including local tax dollars increases the effectiveness of local decision

making, thereby rationally furthering the establishment and maintenance of 

a thorough and uniform school system. 

A. Standard of Review and Preservation. 

The trial court's conclusions of law are subject to de novo review. E.g., 

Ferrellgas, 247 P.3d at 1026. 

This issue is properly presented to this Court on direct appeal. E.g., 

Roberts, 144 P.3d at 550. Defendants have consistently argued it is 

constitutionally permissible to require local districts to share maintenance of 

the public school system. (Defs.' 56(h) Mot. at 8-9; Defs.' Trial Br. at 15-16; 

Defs.' Proposed Findings & Conclusions at 86-87.) 

B. Law and Analysis. 

The Local Control Clause is a guarantee of control over instruction-

not an entitlement to state funding. COLO. CONST. art IX, § 15; see Owens v. 

Colo. Congress of Parents, Teachers & Students, 92 P.3d 933, 935 (Colo. 
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2004) ("[T]his Court has consistently construed [article IX, section 15] to 

mean that local school districts must retain control over any instruction paid 

for with locally-raised funds.") (emphasis added); see also id. at 939 

("[C]ontrol over locally-raised funds is essential to effectuating the 

constitutional requirement of local control over instruction.") (emphasis 

added); Bd. of Educ. ofSch. Dist. No.1 v. Booth, 984 P.2d 639,648 (Colo. 

1999) ("[C]ontrol of instruction requires substantial discretion regarding the 

character of instruction that students will receive at the district's expense.") 

(emphasis added). 

Indeed, apart from the minimum base per-pupil amount now set by 

Amendment 23, nothing in the Colorado Constitution requires the General 

Assembly to appropriate any specific sum to education, let alone the total 

cost. The Education Clause is silent on how the public school system shall be 

maintained, leaving the means and manner to the legislature's discretion. 

The only provision in the original constitution directly addressing state 

funding of schools is Article IX, Section 3, which requires that the interest 

and other income of the "public school fund of the state" be "expended in the 

maintenance of the schools of the state." Yet the drafters left the amount of 

disbursement to the General Assembly, id., and Plaintiffs have never faulted 
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the legislature for its allocation of the fund or claimed the fund is sufficient to 

meet their alleged shortfall. 

"It is well known that many of Colorado's constitutional provisions 

were based on the Illinois,. Pennsylvania, and Missouri Constitutions." People 

v. Rodriguez, 112 P .3d 693, 699-700 (Colo. 2005) (citing, inter alia, Dale A. 

Oesterle & Richard B. Collins, The Colorado State Constitution: A Reference 

Guide 1 (2002». Although drafters of two of these constitutions included 

minimum funding provisions, Colorado's chose not to include such a mandate. 

Cf PENN. CONST. of 1874, art. X, § 1 (requiring annual appropriation to 

public schools of "at least one million dollars"); Mo. CONST. of 1875, art. IX, § 

3(b) (requiring no "less than twenty-five percent of the state revenue" must 

"be applied annually to the support of the free public schools"). 

Historical practice confirms the drafters never intended schools to be 

funded entirely by the state. Cf Booth, 984 P.2d at 647 (relying on 

contemporaneous legislation to inform understanding of drafters' intent) 

(citing Marshall, 553 P .2d at 785). State support did not expand beyond the 

public school fund until 1935. Lujan, 649 P.2d at 1011; (Tr. 560:23-561:11, 

651:21-25). Even as recently as the late 1980s, local districts covered 
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approximately 60 percent of costs. (Tr. 2752:22-2753:1; 3043:1-12; 5535:8-

13.) 

In any event, the issue was settled when the People adopted TABOR in 

1992. Article X, Section 20(9) provides that "[e]xcept for public education 

through grade 12 or as required of a local district by federal law, a local 

district may reduce or end its subsidy to any program delegated to it by the 

general assembly for administration." This provision "expressly contemplates 

the state's separate constitutional obligation to provide a uniform system of 

free public schools throughout the state and acknowledges the state's ability 

to impose unfunded mandates on local districts to accomplish this goal." 

Mesa County v. State, 203 P.3d 519, 528 (Colo. 2009). In other words, TABOR 

"expressly acknowledges the dual nature of public school funding and the 

affirmative obligation of local school districts to meet the state mandated 

public school funding requirement." Id. at 527 (emphasis added). 

Even if Article X, Section 20(9) is not fatal to Plaintiffs' local control 

claim, they failed to prove their case. The trial court heard no testimony that 

any district is unable to pursue any local priorities after exhausting its local 

funds, including those available through mill levy overrides. (Tr. 5530:8-10; 

see, e.g., Tr. 2207:19-25; 2209:11-17.) 
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Not only is the General Assembly's dual funding scheme consistent 

with this Court's precedent and permitted by the Constitution, it is a rational 

means of meeting its goals. Plaintiffs fault the General Assembly for the 

reality that not every student graduates or achieves proficiency on 

standardized testing. As this Court has recognized, however, the drafters 

divided responsibilities over education into three different spheres-the 

General Assembly, the State Board of Education, and locally elected boards of 

education. Booth, 984 P.2d at 645-46. The actual delivery, adequacy and 

quality of education are dependent upon the constitutionally-empowered 

decisions of local districts. See id. at 648; Lujan, 649 P.2d at 1022-23, 1025. 

While local boards of education are held accountable for their actions at 

regular elections, voters are more likely to reward effective decision makers 

with re-election and punish ineffective decision makers with defeat when the 

use of their own money is at issue. See id. at 1023. 

That this actually occurs is proven by the varied results of local mill 

levy override and bond elections. Overrides were "built into the School 

Finance Act to allow school districts whose local voters wanted to put more 

money in their schools to be able to do so with their own local dollars." (Tr. 

2772:1-5.) Aurora Superintendent John Barry, for example, testified his 
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district has been "aggressive ... on trying to reach out to the community as 

best we could to be able to get ... resources." (Tr. 1801:6-8.) In 2008, despite 

a nationwide recession, Aurora's far-from-affluent community "saw enough 

progress and potential ... to give [the district] a chance," approving a $215 

million bond and a $14.7 million mill levy override. (Tr. 1800:20-1801:6.) 

Similarly, Kit Carson Superintendent Gerald Keefe described how local 

voters have supported the district with an additional $2,400 per-pupil, which 

is used to maintain class sizes, a music program, an agriculture program, and 

to retain staff. (Tr. 1731:5-18; see Tr. 1731:19-22.) 

Local tax dollars also can serve as a catalyst for reform. See Lujan, 649 

P.2d at 1023. In response to concerns that the district "needed to change [its] 

practice, that [it] needed to do a better job of meeting the community's needs" 

(Tr. 4364:21-24), Mapleton repeatedly asked for additional funds before 

finally persuading voters to approve a more than 50 million dollar bond issue 

and a nearly 2 million dollar mill levy override to help reinvent itself as an 

innovative, full-choice system of small schools (Tr. 4364:4-4366:14,4444:5-

21,4460:18-23,4466:1-4, 19-20; see Tr. 4462:4-9; Ex. 30192 at 1). The 

district since has had better student achievement, among other positive 

effects. (Tr. 4366:21-4369:3, 4713:12-18; 43.) 
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While Plaintiffs may claim a fully-state-funded system might appear 

more financially uniform, it would not necessarily be more rational. The 

legislature cannot ensure better student outcomes simply by directing more 

money to districts. For example, Pueblo City chose minimum graduation 

requirements that did not qualify students for a four-year college in Colorado. 

(Tr. 2432:1-2433:10.) Although Bethune Superintendent Shila Adolf 

described several innovative initiatives, such as an extended school day with 

a period for additional academic support (Tr. 1601:20-25; 1606:2-18; 1619:9-

24), the district still does not employ a curriculum aligned to state standards 

(Tr. 1612:24-1613:14), and it remains "in the middle of the road achievement

wise" (Tr. 1593:20-1594:6). Because nearly all districts pay teachers based on 

their years of experience and level of education, rather than their 

effectiveness or market demand, the largest category of local expenditures is 

inefficient. (See Tr. 4973:1-4976:11, 4981:14-19; Ex. 7735 at 3-6.) 

Better student outcomes throughout Colorado ultimately depend on 

how the state's 178 districts choose to expend their funds. Removing local tax 

dollars from the system would only weaken voters' critical check on local 

decision-making and dampen the incentive for districts to pursue effective 

"experimentation [and] innovation." Lujan, 649 P.2d at 1023. With less 
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effective local decision-making, the system would consume even more funding 

than it already does in an attempt to overcome the increasing inefficiency of 

relying solely on state tax dollars. 

CONCLUSION 

The trial court's order should be reversed. The trial proved Plaintiffs 

present a nonjusticiable political question, and the record is insufficient to 

afford them actual relief. In addition, the trial court misapprehended rational 

basis review. This Court can rule for Defendants on the current record 

because Plaintiffs failed to prove the school finance system is irrational. 

Alternatively, this case should be remanded to the trial court for application 

of the correct rational basis standard, with direction to take into account the 

constitutional revenue restrictions and competing demands that underlie 

education funding decisions. 
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