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STATEMENT OF ISSUES AND OF THE CASE

The Colorado League of Charter Schools (“League”) and National Alliance

for Public Charter Schools (“Alliance”) accept those parts of the Statement of

Issues and Statement of the Case of the Defendants-appellants (the “State”) that

are also accepted by the Plaintiffs-appellees (“Plaintiffs”; the State and Plaintiffs

together are the “Parties”).  The League and Alliance (“Amici”) do not urge that

the District Court judgment be reversed or affirmed, nor press any separate issue,

but files this brief for the informational purposes discussed below.  Further

comments on facts appear, as appropriate, in the course of the Argument.   

SUMMARY OF ARGUMENT

Amici support neither Party, and advocate neither affirming nor reversing

the judgment.  This brief is filed for informational purposes, as charters were

unrepresented and the decision below errs in some details regarding charters.

Charter schools were portrayed below as either having the virtues or vices

of a “free market.”  This is a misleading frame of reference.  Charters are mission-

driven, participatory and public schools that facilitate parent choice among varied

educational approaches.  Charters do not fit well into a geographic district system

using local taxes and their funding has always been controversial and difficult. 

Charters are especially hard-hit by a dysfunctional system for financing 



facilities.  Many charters have unacceptable school facilities.  Schools escape such

facilities by borrowing against future operating revenue.  Schools that borrowed

15% or more of existing “equalized” operating funds in 2008, may now find

facilities taking over 25% of an annual  budget.  The “equalization” system  fails

for many charters and does not provide the support it defines as adequate.

Charters are typically unable to provide students with transportation to

school, creating barriers to access similar to others found by the District Court.

While a few charters benefit from substantial soft funding, most charters at

best receive enough such funding to partially make up for lack of any public

funding for “start up.”  Yet the State is also incorrect that poorly-funded, “high-

performing” charters disprove all financial concerns.  This argument exaggerates

the quality of our measures of educational performance, while it mistakes a

snapshot of school success for a permanent, sustainable condition.

The District Court erred, as a matter of law, regarding special education

finance.  As between a district charter and its authorizer, Colorado law fully

equalizes special education funding.  However, funding for special populations of

students is not equalized between districts and this adversely impacts charters.

Whether this Court should find that issues of school finance policy have
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matured into issues of law, or not, charter school finance in Colorado is “broken”

and, if there is a remand for remedy, should be addressed.   

ARGUMENT

  The Alliance is a non-profit organization  committed to advancing the

public charter school sector.  Nationwide public charter schools serve an estimated

two million public school students in approximately 5,600 schools.  The Alliance

aims to provide access to high quality public school options for all students by

fostering a strong public charter school system.  The Alliance advocates for

improved policies, and helps build capacity in state charter school associations.

The League is such a state organization and the leading Colorado

institutional expression of the charter school movement.  That movement is a

growing and significant fixture in Colorado public education.  One-hundred and

seventy six public charter schools today enroll fully ten percent of Colorado’s

public school children and youth.  How to integrate funding of charter schools into

the existing school finance system has been controversial from the inception of

Colorado charters in 1994.  Though charter finance issues are real and pressing,

and though the League filed a brief as amicus curiae in Lobato I1 supporting

1  Lobato v. State of Colorado, 218 P.3d 358 (Colo. 2009).
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Plaintiffs on the raw issue of justiciability, neither the League nor any charter

school nor charter representative sought to participate as a party at trial.  

The reason for this apparent omission is at once simple and profound.  The

very diversity of the charter movement (a subject we return to below) means that

the views charters and charter proponents take of this case are various, complex

and evolving.  There is no doubt many charters and charter proponents support the

position of the State.   Many support Plaintiffs.  Many are of two (or more) minds

— uncertain of their position.   Nearly all complain that some aspect of Colorado

school finance is broken — yet among those are many who are skeptical of the

role of the judiciary.  Last, there are those whose views have changed or may

change with new experiences and insights.  

“[D]eference in matters of policy cannot ... become abdication in matters of

law.”2  That was the essence of the League’s amicus in Lobato I.  But which

branch of that statement is more salient on the merits divides charters and charter

advocates.  There is nothing approaching unanimity among charters on the proper

2     National Federation of Independent Businesses v. Sebelius, ___ U.S.
___,  Slip Op. at 12 (June 29, 2012) (Opinion of Roberts, C.J.),
http://www.supremecourt.gov/opinions/11pdf/11-393c3a2.pdf  (accessed
7/16/2012)
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outcome in this case.  Thus, Amici file this brief as true amici curiae, supporting

neither Party and without directly or indirectly suggesting a result. 

Given no position on the proper ruling, what role does this brief play?  First,

because charters have not been active participants in this case, the interests of

charters were not well-represented below.  While we have great respect for the

effort and professionalism of the District Court, its decision mis-fires in a handful

of instances when it discusses charters.  This is not surprising: American courts

are informed by an adversarial process.  And the Parties below each made

instrumental use of charter schools without exhibiting real understanding of the

charter movement.  We do not charge either the Plaintiffs or the State with bad

faith.  It was the job of neither to represent charters well; and neither did so.  

Instead, witnesses called by the Plaintiffs at times portrayed charters as an

institutional parasite that drains other public schools of funds and students who

perform well on tests, while drawing on unlimited private foundation funding,

amplifying the system’s irrationality.  And witnesses supporting the State put forth

charters as “faster, better and cheaper” public education that proves all complaints

about shrinking and ill-calibrated funding are imaginary.  Neither portrait is

accurate — even recognizable — to those who know charters best.  In parsing
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between Parties and witnesses trying to score points through unrepresented

schools, the District Court more often adopted part of some fiction put forward by

a witness for the Plaintiffs.  The first purpose of this brief is to urge that the Court

be circumspect in endorsing or drawing conclusions on the record regarding a

body of public schools not well represented in the trial of this matter.

Second, the position of charter schools within the Colorado school finance

system has complexities and irrationalities — some evident as a matter of law —

that were not explored below.  This may be thought to support Plaintiffs’

arguments that Colorado school finance is constitutionally “irrational”; or to

support the State by showing that the schools can flourish in the face of financial

adversity.  Both inferences are incorrect.  Rather, we again urge caution because

matters neither explored nor discussed below represent possible claims or defenses

not heard (and perhaps never to be heard in court) and, at the same moment,

matters that if this case proceeds to a judicial remedy, should be addressed.

Understanding that we firmly abjure support for either Party, Amici offer

the following observations on our system of school finance as it relates to charter

schools.  A necessary first step is some clarity about the nature of charters.
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I.  WHAT CHARTER SCHOOLS AREN’T

To a surprising degree our complaint about charter schools being

caricatured stems from a single misunderstanding.  Charter advocates have

consistently argued in favor of significant autonomy for charter schools, release

from certain regulations, and parental choice.  From these themes, many observers

leap to the thought that charters should be viewed through a “free market” lens or

as a form of “privatization.”  That lens, however, can be viewed from two sides:

some wish to emphasize the potential of markets for inequity, manipulation, and

exploitation.  Others wishes to emphasize the market capacity for “efficiency.”

We hope to avoid entanglement in economic theory, but characterizing

charters as part of a “free market” is plainly inapt.  There is no “free entry” into the

charter “market.”  To the contrary, there is an extensive system of gate-keeping

performed through the “authorizing” process.  Parents also do not “pay” to enroll

students — the service of public education is provided “free” to parents in

charters, as it is to parents in traditional public schools.  With no free entry of

providers, no “buyers” at all, and no price competition, confusing charters with a

“free market” is a profoundly misguided frame of reference.  

Charters, moreover, do not “privatize” education.  Charters are public
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schools.  They are public in governance — as a single example, they are subject to

the Colorado Public Meetings Act.3  Their finances are entirely aligned with the

public finance expectations for school districts. 4 They are public in obligations to

students.5  Charter faculty must meet public qualifications.6  Charters teach to

3  Colo. Rev. Stat. §§ 24-6-401 – 402. See also NLRB v. Natural Gas Utility
District, 402 U.S. 600 (1971) (utility districts are “political subdivisions” exempt
from the National Labor Relations Act because, inter alia, they were subject to
public meetings and records requirements imposed on public bodies by state law). 
In addition, charter applications must describe the form of governance for the
school, Colo. Rev. Stat. § 22-30.5-106(1)(h); governance must then be agreed
between school and authorizer, Colo. Rev. Stat. § 22-30.5-104(4); and, as of 2012,
only a non-profit corporation can be used as the vehicle for charter organization. 
Id.  Use of the non-profit form is also powerfully qualified: this “shall not affect
[the charter’s] status as a public school for any purposes under Colorado law.”  Id.

4  Colo. Rev. Stat. § 22-30.5-112(7) (charters must comply with “all of the
state financial and budget rules, regulations, and financial reporting requirements
with which the chartering school district is required to comply ...”).  See also Colo.
Rev. Stat. §§ 22-44-301 – 304 (charters defined as a public “local education
provider,” that must make extensive on-line disclosures of financial information).

5  See, e.g., Colo. Rev. Stat. § 22-30.5-104(3) (open enrollment); Colo. Rev.
Stat. § 22-30.5-106(1)(q) (2012) (plan for meeting special education obligations
required); Colo. Rev. Stat. § 22-30.5-106(1)(p)(2012) (plan for student discipline,
consistent with public school standards, required).

6  See Colorado Department of Education, Highly Qualified Teachers,
http://www.cde.state.co.us/FedPrograms/tii/a_hqt.asp (accessed 6/27/2012). 
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public standards and are judged on student learning measured by public criteria.7 

It is difficult to identify any domain of organizational existence in which Colorado

charters are not fully enmeshed in the public school system.

The “market” notion, of course, comes from somewhere.  It corresponds, in

particular, to two aspects of charter existence.  Charters tend to be released from

certain specific rules, and charters are pre-eminently schools of “choice,” rather

than of residence.  We turn to these features below.

    II.  WHAT CHARTER SCHOOLS ARE

A school board has plenary authority as a local legislative body, hires and

fires its executive at will, and acts as the quasi-judicial judge of internal

controversies: it is governed with little heed to the vaunted American principle of

“checks and balances.”8  One result is that schools are too-often driven by every

passing political wind, with school policy characterized by an excess of fashion d

over persistence.  Worse: as educational fads come and go, they leave behind a

7  See, e.g., Colo. Rev. Stat. §§ 22-30.5-106(1)(b) (cross referencing, for
charters, state standards and performance indicators), 22-30.5-106(1)(e) (same).

8  See Hershkoff, H.,  State Courts and the ‘Passive Virtues’: Rethinking the
Judicial Function, 114 Harv. L.Rev. 1833, 1926 (2001) (“local government lacks
many of the checks and balances that the federal model assumes ....”).
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residue of offices, rules, practices and attitudes that layer on top of each other. 

And bits and pieces of half-a-dozen ideas — even perfectly good ideas — often

result in educational incoherence or organizational paralysis.9  Leaders, teachers,

parents and students are left wondering what they are supposed to be doing.

Charters introduce a check on ever-changing educational fashions.  While

school district governance is driven by electoral majorities, charter governance is

driven by self-defined, participatory structures.10  Charters do not simply do as

they please — they must obtain “authorizer” (typically a district’s) approval.  Yet

upon approval, the charter does not do just what the authorizer pleases, either.11

Once a charter is authorized, a core feature of each charter comes to the

9  Tyack, D. & Cuban, L., TINKERING TOWARD UTOPIA: A CENTURY OF

PUBLIC SCHOOL REFORM (1995). 

10   “In democratic countries knowledge of how to combine is the mother of
all other forms of knowledge; on its progress depends that of all the others ....  If
men are to remain civilized or to become civilized, the art of association must
develop and improve among them.”  Alexis de Tocqueville, DEMOCRACY IN

AMERICA (Mayer, J.P., ed. & Lawrence, G. trans. 1969) (1850) 514.

11    A further check, in Colorado, is the role of the State Board of
Education, which softens the localized resistence or hostility that charters
invariably face.  See Baltimore City Board v. City Neighbors Charter School, 929
A.2d 113, 115 (Md. 2007) (charter schools “created obvious areas of conflict with
… school boards, administrators, teacher unions, and local fiscal authorities —
which mostly and often vehemently opposed the effort”) (emphasis ours).
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fore: a defined pedagogy.  There are Core Knowledge charters, Direct Instruction

charters, expeditionary learning charters, language immersion charters, Montessori

charters, No Excuses charters, science-technology-engineering-and-math (STEM)

charters ... the list goes on.  Each school is devoted to an approach to education

that may be opposite that of the charter down the street.  A Montessori charter will

not be swept into a fad for Direct Instruction — not today, not ever. A charter that

places a high value on orchestral music and Latin is not going to abandon either to

chase some new educational fancy — not today, likely not ever.  Charter

instruction tends to coherence, intentionality and focus, if not single-mindedness.

Organizational theorists would refer to this aspect of charters as “mission

driven.”  Economists might call it “sticky.”  In common parlance, charters are

stubborn: they stick to a defined approach to education to their peril, their credit,

or both.  Districts are driven by political winds; charters relish sailing upwind.

To enable such vision and persistence charter schools are released from

certain regulations — and charter advocates often use de-regulatory rhetoric.  The

most common release in Colorado is freeing charters from  tenured teacher
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employment.12  This supports a strong mission focus: a Core Knowledge charter

must be able to retain and shape a faculty that acts to advance Core Knowledge

education.13  And charters rely upon parent and student choice, which appears

market-like.  But school choice is not a market matter.

Parent and student school choice is not akin to — and should not be akin to

— “choosing” a pair of athletic trainers, a brand of spaghetti sauce, or a stock or

commodity position.  It is not just the absence of price competition, though that

may be significant.  Rather, unlike choices in an ideal “free market,” school choice

initiates what should be a longer-term commitment,  a relationship of common

purpose and loyalty — and a profound obligation:

 Our law affords constitutional protection to personal decisions relating to
marriage, procreation, contraception, family relationships, child rearing,
and education....  These matters, involving the most intimate and personal
choices a person may make in a lifetime, choices central to personal dignity

12  See 1 CCR 301-35 § 2117-R-306 (“automatic” waiver for charters of,
inter alia, multiple sections of the Teacher Employment, Dismissal and Tenure
Act, Colo. Rev. Stat. §§ 22-63-101 – 403).

13  See DeArmond, M; Gross, B.; Bowen, M.; Demeritt, A; & Lake, R, 
Managing Talent for School Coherence: Learning from Charter Management
Organizations,  http://www.crpe.org/cs/crpe/view/csr_pubs/500 (accessed
7/3/2012).  And at-will employment is fully consistent with operation of a “public”
entity.  See Engquist v. Oregon Dept. of Agriculture, 553 U.S. ___, 128 S. Ct.
2146, 2155-56 (2008) (collecting cases).
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and autonomy, are central to the liberty protected by the Fourteenth
Amendment.  At the heart of liberty is the right to define one’s own concept
of existence, of meaning, of the universe, and of the mystery of human life.14 

This is the nature of school choice.15

Thus, charter schools are pedagogically diverse, mission-driven,

participatory, and each is oriented toward a group of parents who share certain

core, often deeply-held beliefs about the nature and value of education and their

aspirations for their children (reinforcing the stubbornness of the institution).  And

to achieve distinctiveness and focus charters are released from some standardizing

regulations (though by no means all), while remaining public schools.

14  Planned Parenthood v. Casey, 505 U.S 833, 851 (1992) (opinion of
O’Connor, Kennedy & Souter, JJ.) (emphasis ours).  The education branch of this
constitutional concept reaches back over a century to Farrington v. Tokushigue,
273 U.S. 284 (1927),  Pierce v. Society of Sisters, 268 U.S. 510 (1925), Meyer v.
Nebraska, 262 U.S. 390 (1923) and the first Justice Harlan’s dissent in Berea
College v. Kentucky, 211 U.S. 45, 58-70 (1908).  In Colorado, the concept was
imported into the public sector in People ex rel Vollmar v. Stanley 81 Colo. 276,
255 P. 610 (1927), overruled on other grounds, Conrad v. Denver, 656 P.2d 662,
670 (Colo. 1982).

15  What results may be what is termed a “second best” market.  See
Lancaster, K. & Lipsey, R.G., The General Theory of the Second Best, 24 REV. OF

ECON. STUDIES 11 (October, 1956). That characterization, however, would not
justify any particular argument for either Party.
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III.  CHARTER SCHOOLS IN THE COLORADO SCHOOL
FINANCE SYSTEM

Differences in ideas no doubt drive much the diversity of opinion on school

finance issues within the charter movement.  But there is also difference in

experience.  Whether charters find themselves well situated with respect to the

finances of their particular schools is in part a matter of planning and discipline,

but in part a matter of random chance.  Whether a particular charter in a particular 

school district (or with the Charter School Institute) finds its self financially

comfortable, or challenged to remain solvent, or forced by financial shortfalls to

compromise educational integrity, is too often akin to being struck by lightning.

Some of the details of the mis-fit between charters and our system of school

finance follow, but there is one underlying, driving factor.  School finance was

built on an assumption of local districts with local taxing power and universal

responsibilities for the population of a discrete area.  In contrast, most charters, at

their core, are not geographically based and have only the most ephemeral access

to the power to tax.  A geography-based finance system and a choice-based charter

system are in multiple respects incommensurable.
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This is not unique to Colorado.16  Public charter schools across the country

are significantly underfunded relative to district public schools.17  Based on 2006-

07 data (the most recent available), a Ball State study finds the average funding

disparity across states is 19.2 percent (approximately $2,247 per pupil); this

funding gap widens dramatically in certain urban districts to 27.8% (or, an

estimated $3,727 per pupil).18  In other words, across the country and especially in

urban centers, public charter school students are underfunded consistently and

systematically compared to district peers.  The Ball State study concludes the

16  Charter school finance equity or adequacy litigation is “pending in more
than 10 states, including Arizona, Georgia, North Carolina, Maryland, Missouri,
California, Michigan, Tennessee, Florida and Arkansas.”  Broy, A., Toward an
Equitable Future: Charter Schools and School-Funding Litigation, (National
Alliance for Public Charter Schools June, 2011) available at
http://www.publiccharters.org/data/files/Publication_docs/Final_Funding%20Ineq
uity_IB_June2011_20110803T102136.pdf (accessed 7/17/2012).  See also Flores
v. Scott, Plaintiff’s Original Petition and Request for Declaratory Judgment (Travis
County District Court, filed June 26, 2012), available at
http://s3.amazonaws.com/static.texastribune.org/media/documents/
CharterSchoolStudents_PETITION.pdf  (accessed 7/17/2012) (Texas).

17   Batdorff, M.; Maloney, L.; & May, J., Charter School Funding: 
Inequity Persists, (Ball State University, 2010), p. 1, available at
http://cms.bsu.edu/Academics/CollegesandDepartments/Teachers/Schools/Charter
/CharterFunding.aspx (accessed 7/17/2012).

18  Id.
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“chief culprit was charter schools’ lack of access to local and capital funding”19 — 

an undeniable truth for public charter schools in Colorado, as detailed below.20

Equal funding is an “essential component of a strong public charter school

law,” according to the Model Law published by the National Alliance for Public

Charter Schools.21  Not only does the Model Law prize equal access to all state

and federal funds, but it also emphasizes the importance of equalizing facilities

funding, transportation funding, and special education funding22 – all subject that

drive reduced and inequitable funding for Colorado public charter school students.

We begin, below, with two points on which we come close to sharing the

view of Plaintiffs and end with two points on which we are close to sharing the

view of the State.  In none of these instances, however, do our observations drive a

19  Id.

20  The Ball State study found an average shortfall in charter revenue in
Colorado of 14.9%, but appears not to take account of inequities in special
education costs and other disparities discussed below.  Id at 45-49.

21   National Alliance for Public Charter Schools,  A New Model Law for
Supporting the Growth of High-Quality Public Charter Schools, (2009), pp. 4, 
46–56, available at
http://www.publiccharters.org/data/files/Publication_docs/ModelLaw_P7-
wCVR_20110402T222341.pdf (accessed 7/17/2012).

22   Id. at pp. 22–24.
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legal conclusion.  We also recognize that our observations go outside the record

and we do not propose that the Court rely upon this brief to find fact.  Rather, we

offer context (and point out one legal oversight) to support caution and engaging

charters in a remand for remedy, if any.

A.  FACILITIES FINANCE

We agree with the District Court’s finding:  “Colorado’s system for funding

capital construction is broken.”23  Whether that practical issue is also a

constitutional one we leave to the Parties.  But the District Court’s blunt

assessment overlooks the most deeply dysfunctional aspect of Colorado school

facility funding: the treatment of charter schools.24  Indeed, for many charters, the

failures of capital construction finance “break” the entire school finance system.

Charters have no assured access to the cornerstone of public school facility

23  Lobato v. State Board, 2005CV4794 (Denver Dist. Ct., Dec. 9, 2011),
Findings of Fact and Conclusions of Law, p. 103, ¶  XVII.B.1 (hereinafter
“Findings at ___”).

24  The District Court describes one substandard charter school facility.  See,
Findings at 148, ¶ IXX.Y.4.  Similar descriptions could be given for dozens.  For
the State’s self-analysis of school facility shortcomings go to the SchoolView
performance page at  http://www.schoolview.org/performance.asp  (accessed
7/14/2012), click on the “Data Center” button, expand a district menu on the right,
select a school, then in the top tabs select “Related Links.”  “School Financial
Assistance Priority Assessment Reports” for specific facilities are then listed.
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finance: local tax funding.  While charters can ask for local bond funds, and

districts are encouraged to listen, there is no obligation to provide such funds.25 

There are success stories.  One large district — Denver Public Schools — has

funded some charters through bonds and recently engaged in a substantial and

politically controversial program of placing some charters in existing district

facilities.26  Another large district — Jefferson County School District R-1 — has

shared bond proceeds on a pro rata basis.27  In one district, local voters passed a

“match” for a BEST grant.28  With exceptions such as these, charters are not part

25  But see Colo. Rev. Stat. § 22-30.5-504(5)(a)(II)(B) (access to local bond
funding for charters one factor in multi-factor test of the right to maintain
“exclusive authority” over charter authorizing).

26 Denver Post, Editorial: Expand West Denver Prep to North High
Campus, (5/29/2012), http://www.denverpost.com/opinion/ci_20713724/editorial
(accessed 7/14/2012).

27  This gave different charters odd amounts of money, often unusable for 
facilities.  That resulted in a market in Jeffco charters trading “bond” for
“operations” money.  Jeffco understandably viewed that activity with skepticism
and approached a second bond with the idea of giving charters as a whole a per-
student share of bond proceeds, while requiring all charters to agree on a joint plan
for facility issues.  As that bond failed at the polls, this was never implemented.

28   See Crestone Eagle, Charter School New Facility Grant Depends on
Ballot Vote, http://crestoneeagle.com/2009/09/30/charter-school-new-facility
-grant-depends -on-ballot-vote/ (accessed 7/14/2012);  Colo. Rev. Stat. § 22-43.7-
101 (“Building Excellent Schools Today Act”); Colorado Department of

Page 18 of  35



of the local bond process.  In lieu of bond funding, charters receive a  per pupil

amount for facilities.29  That fund has been stagnant while enrollments have

exploded, going from an already-inadequate $322 per charter pupil to $75 today.30

The result is that most charters have wholly substandard facilities or secure

an acceptable facility by issuing bonds to be retired principally with operating

revenue.  For many schools that issued such bonds just before or during 2008, the

base of per pupil revenue (PPR)31 that most significantly supports repayment has

shrunk by more than $1,000 per student.  Thus, bonds issued through a painful but

sustainable drain of 15-18% of PPR, may now be costing a school 25-30% of PPR. 

 What this means, simply, is that the level of funding the School Finance Act itself

Education,  “Best Grant Program,”
http://www.cde.state.co.us/cdefinance/CapConstBEST.htm (accessed 7/15/2012).

29  Colo. Rev. Stat. § 22-54-124.

30 See Joint Budget Committee Working Document/Staff Recommendation,
Department of Education (Except Public School Finance)  FY 2012-13, pp. 101-
102,  http://www.state.co.us/gov_dir/leg_dir/jbc/2011-12/edufig1.pdf (accessed
7/13/12), pp. 150-151.  Charters in district facilities (paying district facility costs
rather than rent) receive much less.

31  See Colo. Rev. Stat. § 22-54-103(9.3).  PPR is also referred to by the
misleading term “total program” funding. Colo. Rev. Stat. § 22-54-103(6).  While
PPR or “total program” is the “base” for public school funding, it is far from the
“total” of public funding defined and appropriated by the State.   
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defines as appropriate for the operating expenses of education is undercut, for

many charters, by unfunded costs for a minimally-acceptable school facility.

School Finance Act “equalization” has no reality for the many charters with

facilities secured at a price that is fixed in real terms and escalating dramatically as

PPR shrinks.  Our broken system of capital construction funding breaks the

equalization system, in turn, for far too many charter schools.

B.  TRANSPORTATION

Similarly, we do not dispute the District Court’s findings that lack of

transportation funding creates barriers to access to public school programs.32 

Again, however, the District Court was not informed, and thus overlooked, that

charters are severely disad8vantaged within the public school transportation

system.  Because dedicated transportation funding is far below transportation

costs, and many charters are already cannibalizing operating funds for school

buildings, it is rare for charters to sponsor transportation programs.  It is also rare

for charters and districts to enter joint transportation arrangements.  To our

knowledge, there is one recent and still-unfolding experiment in the far northeast

32  Findings at 71, ¶ XI.D.3 (lack of transportation a barrier to preschool
access); 75, ¶ XI.E.3 (same; kindergarten); 128-130, ¶ IXX.J.3; 142 ¶ IXX.V.2
(same, rural districts); 147 ¶ IXX.Y.2 (same, concurrent enrollment).
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quadrant of Denver Public Schools, a fee-based “circulator” system that includes

charters in Falcon School District, a unique one-off agreement between Jefferson

County School District and Rocky Mountain Deaf School, and another one-off

agreement in Greeley.  Outside of DPS and Falcon, we are aware of no systemic

approaches by districts to providing transportation to district-resident students in

district-authorized charters.

The vast majority of charter students lack public transportation to school. 

This access problem is exacerbated by charters tending to have more dispersed

enrollment patterns driven by pedagogical preference.   One “solution” to access

issues is to locate charters squarely inside low-income or minority neighborhoods

— thus lowering the transportation barrier for a specific community.  But these

schools then expose themselves to the charge of “re-segregating” public education. 

For charters, as much or more than any other part of the preK-12, system, school

transportation and its funding represents an ugly set of “no win” options.

Again, we offer this observation not to support a constitutional claim, but

principally to situate charters more accurately in the context of District Court

findings that could be relevant to remedy on any remand. 
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C.  THE MYTH OF “FOUNDATION FUNDING”

The District Court found that in several cases involving charter schools

“public funding does not cover all the costs of running its schools, leaving a

significant shortfall that is covered by private philanthropy.”33  We do not dispute

the individual findings of the Court that certain charters escaped some dilemma or

achieved some goal in part through private philanthropy (as do districts).  Charters

also turn to a federal “start-up” grant program.34  There is a danger, however, of

hasty generalization from such examples.  

In fact, many charter schools — much as the State may argue — achieve

remarkable things quite in spite our school finance system (we return to this,

briefly, below).  But for the vast majority of charters, foundation funding and

dedicated federal funds, if received, merely make up Colorado’s failure to provide

any costs of school start-up.  Buying an initial set of books, computers, furniture,

setting up initial infrastructure and services — all of this and more is an unfunded

33  Findings at 164, ¶ XXII.C.10.  See also 166 ¶ XXII.D.4; 168 ¶ XXII.D.6.

34  See United States Department of Education, Charter Schools Program,
Title V, Part B of the ESEA, Nonregulatory Guidance (April, 2011), at
http://www2.ed.gov/programs/charter/nonregulatory-guidance.html (accessed
7/13/2012).
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expectation of the Charter Schools Act.  For most charters, “soft” funding does not

even adequately cover such costs.  For only a few more fortunate charters, it can

become a more significant and longer-standing part of their finances — albeit one

always at risk of being lost.  Thus, the District Court’s finding with regard to a

few, unrepresentative schools given substantial soft funding should not be

confused with the commonly-heard and utterly misguided notion that all charters

have ready access to permanent, private funding.

A word is also in order on the converse notion that if a particular charter

school seems to achieve remarkable success this reflects a system (charters) that is

more effective under current financial constraints.  That a particular charter, at a

given moment, can claim some achievement despite financial constraint may

important.  But it is also an episode, not a permanent condition.  Many charters

succeed in recruiting young, enthusiastic teachers — and struggle to keep a

cohesive faculty.  Many parents have the enthusiasm to put up with inferior

facilities for a season, but tire of perceived “second class” treatment.   A snapshot

never captures the erosive effects of time.

A second problem with using charters as the stalking horse for a systematic

policy of providing education-on-the-cheap, is that our measurements of school

Page 23 of  35



“success,” while much improved, remain primitive and crude.  Without engaging

in the many debates on this subject, one fact stands out: a broad range of important

academic subjects — history, civics, geography, music, art, foreign language, and

more — and many non-academic aspects of education — physical education,

health and nutrition, character development, vocational training — are outside a

test system focused on reading, writing, and math (with a passing nod to science). 

More problematic still, some charter schools have a laser-like focus on

improving reading, writing and math (the skills principally subject to

measurement).  But other charters are by pedagogy opposed to reducing

“education” to a handful of test scores — continue to insist that education involves

“more”  —  and these schools often attract parents of like mind.  Still other

charters are dedicated to serving students who are in educational crisis and known

to be — at the point of enrollment — likely to “fail” on standard test

measurements.  Collecting together these three categories of “charter” students

(and a more complex list could certainly be compiled) and proposing that

“charter” schools represent one cohesive group that has a performance profile that

is unitary and distinct from that of traditional public schools on a narrow though

important set of skills-based tests is a useless — though surprisingly common —
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statistical exercise.  Averaging three characteristics of lions, lambs and trout does

not yield meaningful information about any creature. 

In short, charters are not “better” in part because we don’t measure “better”

in a highly reliable fashion and, if we did, charters are too various to capture with

a single set of measures.  The false sense of certainty many take from school

“measurement” — as if, to borrow one school principal’s observation, we have 

Olympic-bobsled-competition precision in calibrating “education” — is no guide 

to whether school finance systems are adequate or equitable either between

districts, or between districts and the internally-complex class called “charters.”

D.  CHARTER FINANCE AND SPECIAL POPULATIONS

Perhaps the single biggest mis-step of the District Court came in

understanding the interaction of Colorado districts and charters in dealing with

“special” populations of students.  The Court found that: “[t]he cost for serving

students with disabilities have continually increased .... [due to, inter alia] the

effect of charter schools on local district funding.”35  The Court elaborated:

 Charter schools have the same obligations as traditional public schools to
serve students with disabilities, but tend to serve only mildly disabled
children, leaving districts to serve the kids with more profound disabilities.

35  Findings at 81, ¶ XII.C.8.
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Charter schools that admit students with disabilities sometimes “counsel”
them out of the charter school when their full needs become known,
suggesting they would be better served in a traditional school. This issue
has existed for years and continues today.36

The picture that emerges is a classic charge of “skimming the cream.”  Charters

enroll the least costly special education students, pass the more expensive students

to the districts, and thus pull much needed funds from districts.  Reality, in law

and in fact, is quite otherwise.

As a matter of law, Colorado from very early in the development of charters

pioneered a method of equalizing special education burdens between a district and

its charters.  The default in our law is the so-called “full insurance model” of

special education funding.37  Under this model, charters pay back out of their PPR

an amount to districts that represents the districts average cost from PPR for all

services and administration for all district-resident special education students.38 

The District then provides the service a charter needs for special education. 

Departures from this model require agreement of the charter and the district.

36  Findings at 88, ¶ XII.H.

37  Colo. Rev. Stat. § 22-30.5-112(2)(a.8).

38  The same model applies to the cost of educating English Language
Learners, though this tends to be a much more modest expense.
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Let us take, then, the stereotypical charter portrayed by the District Court. 

If it has 500 students and if the charge per student for “full insurance” of special

education is $500, the charter will pay the District $250,000 per year, out of PPR,

for special education services.  If the charter indeed only enrolls a few students

with “mild to moderate” disabilities, those services might be objectively valued at,

say $25,000.  The District nets $225,000 on this arrangement, which it should

devote to special education costs of its own — financially, the special education

burden is fully equalized.  Again, this is a matter of law in Colorado, on which the

District Court was not informed and its findings err, as a matter of law, in

suggesting that charters drain district special education resources and thereby

escalate costs.  It may seem that this refutes any issue with special education

funding.  It actually points to another problem, that we will briefly outline below.

First, however, we should emphasize that a finding based on stereotypes is

not appropriate.  There are, in fact, many charters with special education

enrollments that are far above District averages.  We have one charter — Rocky

Mountain Deaf School — that is almost entirely dedicated to services for very

high-cost students with disabilities.  We have another — Vanguard Classical

School — that runs a “model inclusion” program, dedicated in part to
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demonstrating that high needs students can be successfully “included” in

mainstream schools.  We have a third — Soar @ Oakland — that will this year

take over full management of a center-based program for highly involved autistic

students.  We have an entire class of charters — Alternative Education Campuses

(or AECs) — that typically enroll double or triple the incidence rates of students

in special education in their districts.  And many charters and districts have

negotiated variations on the “full insurance” model that are geared to the school

developing more sophisticated, internal special education capacity.

Even as to those schools that may be captured in the stereotype, the image

of charters “counseling out” students, causing disparate special education

enrollments is misleading.  We do not doubt the literature that documents

individual charters around the nation that have told parents they are unable to

serve a particular student with a disability.  Remarkably, there is little literature on

how often district special education officials discourage parents with disabilities

from enrolling in charters or insist that parents continue to use an existing district

program.  Case law documents the litigious lengths districts go to in order to avoid
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“replicating” certain expensive special education programs.39  In many

circumstances, district directors of special education in Colorado maintain the

39 See, e.g., White ex rel. White v. Ascension Parish School Bd., 343 F.3d
373 (5th Cir. 2003) (no IDEA right to attend a specific school within an LEA); 
McLaughlin v. Holt Public Sch. Bd. of Educ., 320 F.3d 663, 672 (6th Cir.2003)
(there is no right under IDEA to attend neighborhood school); Kevin G. by Robert
G. v. Cranston Sch. Comm., 130 F.3d 481, 482 (1st Cir.1997) (“[W]hile it may be
preferable for Kevin G. to attend a school located minutes from his home,
placement [where full-time nurse located] satisfies [the IDEA]....”); Hudson v.
Bloomfield Hills Public Sch., 108 F.3d 112 (6th Cir.1997) (IDEA does not require
placement in neighborhood school); Urban v. Jefferson County Sch. Dist. R-1, 89
F.3d 720, 727 (10th Cir.1996) (IDEA does not give student a right to placement at
a neighborhood school); Murray v. Montrose County Sch. Dist., 51 F.3d 921, 928-
29 (10th Cir. 1995) (no presumption in IDEA that child must attend nearby school
preferred by parents), cert. den., 516 U.S. 909 (1995); Schuldt ex rel. Schuldt v.
Mankato Indep. Sch. Dist. No. 77, 937 F.2d 1357, 1361-63 (8th Cir.1991) (district
not required to physically modify neighborhood school to accommodate the child's
disability); Barnett v. Fairfax County Sch. Bd., 927 F.2d 146 (4th Cir.) (school
district complied with IDEA by providing deaf student a specialized program in a
centralized school), cert. den., 502 U.S. 859 (1991); Wilson v. Marana Unified
Sch. Dist. No. 6 of Pima County, 735 F.2d 1178 (9th Cir.1984) (school district
may assign child to school because teacher certified in child's disability was
assigned there).  See also Letter from Office of Special Education Programs to
Paul Veazey (26 Nov. 2001) (“[I]f a public agency ... has two or more equally
appropriate locations that meet the child's special education and related services
needs, the assignment of a particular school ... may be an administrative
determination ...”) http://www2.ed.gov/policy/speced/guid/idea/letters/2001-4
/veazey112601place.pdf  (accessed 7/15/2012); Letter to Anonymous, 21 IDELR
674 (OSEP 1994) (it is permissible for a student with a disability to be transferred
if the transfer school continues to be appropriate to meet the individual needs of
the student); Letter to Fisher, 21 IDELR 992 (OSEP 1994) (citing policy letter
indicating that assignment of a particular location is an administrative decision).
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final say over “placement” of students in special education settings.40  Thus, many

of the most involved students are “counseled in” — perhaps appropriately — to

district-run programs that are then, as detailed above, financed in part from PPR

drawn from charter school regular education students: the existing system

discourages “exit” of many special education students to charter schools. 

Somehow, no outrage accompanies this phenomenon.

In short, despite the inertia and partial centralization of long-standing

special education systems, the charter movement has been in an ongoing process

of building special education capacity.  But, even with creative and thoughtful

efforts by charters and districts, all is not well with special education funding.

The “full insurance model” actually illustrates a different finance problem

than the one treated by the District Court.  Charters engaged in that model pay

anywhere from over $400 per student to over $900 per student to support district

special education programs.  This more-than-one-hundred-percent discrepancy

illustrates that the cost of special education is nowhere close to being equalized

between districts.  And this results in markedly different impacts on charters in

different districts, often amplifying other inequities.

40  See 1 CCR 301-8 §§ 2220-R-4.03(5)(a) & 4.03(8)(a).
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Finally, on the general subject of high-cost students, Colorado recognizes a

category of “high risk” students.41  The central purpose of recognizing such

students is to account for schools that, by design, enroll students known to be

unlikely to perform well on standardized tests.  A system of “differentiated

accountability” (still under development) then applies to such schools, so as not to

condemn schools simply because they serve the students they are supposed to

serve.42  It is increasingly apparent that many of these students are difficult to

serve and that an “Alternative Education Campus” or AEC likely should have

enhanced funding for the additional services such students predictably need.  Yet

no additional funding follows “high risk” students.43  Charter schools make up

41  Colo. Rev. Stat. § 22-7-604.5(1.5).

42  See Colo. Rev. Stat. § 22-11-210(1)(b);  Accountability of Alternative
Education Campuses: Policy Guidance (CDE Updated May, 2012), 
http://www.cde.state.co.us/Accountability/Downloads/AECPolicyGuidance.pdf 
(accessed 7/15/2012).

43  The District Court finds the under-funding of “alternative schools” to be
a fact.  Findings, at 89, ¶ XII.J.3. We agree.  In a recent summary submitted to the
Charter School Institute, the undersigned documented that three inner-city AECs
committed between 31% and 38% of their staffing to social services, other support
staff, and clerical staff, with academic staff making up only 50-53% of total school
staff.  For purposes of this comparison, special educators were classified as part of
the academic staff. Also without reflecting full understanding of the AEC sector,
the District Court makes a finding regarding the inferior facilities of one district-
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roughly one-third of the AEC sector.44  As charters represent 10% of Colorado’s

public school population, this is substantial charter over-representation in schools

for an under-served, under-funded and challenging population of students.

The picture of charters as draining the public system of funds while serving

“the cream” of the student crop is misleading, false and, as a matter of law, mis-

states the system of funding special education in charters in Colorado.  As

important, an understanding of the real system of charter special education reveals

another troubling source of dis-equalization and arguable inadequacy.  Further,

our system of accountability has highlighted a group of students — “high risk”

students — for whom additional funding is indicated, but is not provided. 

Charters take a markedly disproportionate share of these students.

That Colorado charters as a class “skim the cream” and parasitize public

school finance is — especially in special education — a pernicious, legally-

erroneous myth.

run AEC.  Findings, at 132, ¶  IX.M.2.  Inferior facilities and other indicia of
“step-child” status mark many AECs.

44  The League also provides significant in-kind support to a recently-
formed association made up of both charter and traditional public AECs, the
Colorado Coalition of Alternative Education Campuses.
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CONCLUSION

For charters, the shortfalls in facility financing, transportation financing,

special education financing, and a thousand-dollar-or-more drop in PPR can add

up, in a particular district, to operating on a dramatically reduced base of funding. 

A charter that has lost $1,200 per student in the last four years in PPR, spends

$800 per student on a building, and $800 per student for special education services

— far from a worst-case scenario —  may have effective PPR that is 45% below

the apparently-appropriate level of operational funding — and lack student

transportation besides.   Colorado’s system of school finance fails on its own

statutory terms to “equalize” funding for charter school students, or even provide

amounts that reasonably approximate the publicly-defined level of minimum per

student funding.  The result is not sustainable.

Whether this Court should intervene in school finance policy in this case is

beyond the scope of this brief.  But — to a degree and in ways not at all addressed

by the District Court — Colorado’s system of charter school finance is broken.
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