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Pursuant to C.A.R. 29, the entities listed below, through their 

undersigned counsel, conditionally file this amici curiae brief in support 

of Defendants State of Colorado, et. al., and state as follows: 

THE AMICI CURIAE 

The following fourteen organizations (collectively, the “Amici 

Curiae”) seek leave to participate as amicus curiae: 

(i) Colorado Concern is an alliance of top executives with a 

common interest in enhancing and protecting Colorado’s business 

climate.  Founded in 1986 by a dozen committed business leaders, 

membership now includes 100 CEOs from for-profit, non-profit and 

higher education organizations across Colorado. 

(ii) The Colorado Hospital Association represents ninety-

five member hospitals and health systems throughout Colorado. CHA 

partners with its members to work towards health reform and 

performance improvement, and provides advocacy and representation 

at the state and federal level.  CHA’s members contribute to nearly 

every community across the state, with more than 71,000 employees 

statewide. 
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(iii) Progressive 15 is an association of fifteen counties in 

northeastern Colorado, formed for the purpose of speaking with a 

unified voice on public policy issues that impact rural communities and 

enhance their economic viability and quality of life. 

(iv) Colorado Contractors Association is the trade 

association representing contractors who build airports, light rail 

facilities, dams, highways, underground utilities, power and 

telecommunication transmission centers, and wastewater treatment 

plants.  The CCA was established in 1933 and now includes more than 

400 member-companies. 

(v) Colorado Competitive Council is a leading business voice 

for dozens of companies and trade associations, organized for the 

purpose of directly advocating for sound business policies in Colorado 

that encourage growth of key industry clusters and attract high-quality 

jobs to Colorado. 

(vi) The Colorado Association of Commerce & Industry is 

the state chamber of commerce and the Colorado Manufacturers 

Association, representing hundreds of businesses, trade associations, 

economic development organizations, and thirty-five local chambers of 
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commerce.  CACI champions free enterprise, a healthy business 

environment and economic prosperity for all Coloradans, and works at 

the state capitol to improve the business climate for all sizes of business 

from a statewide, multi-industry perspective. 

(vii) Colorado Mining Association is an industry organization, 

founded in 1876, whose more than 900 members include the producers 

of coal, metals, agricultural and industrial minerals throughout 

Colorado and the west, as well as organizations providing equipment, 

services and supplies to the mining industry.  CMA works to promote 

sound and responsible mineral development in Colorado. 

(viii) Denver Metro Chamber of Commerce is a leading voice 

for over 3,000 Denver-area businesses and their 300,000 employees, 

providing advocacy for more than 150 years at the federal, state and 

local levels and helping shape Colorado’s economic and public policy 

landscape. 

(ix) The Colorado Association of Mechanical and 

Plumbing Contractors is a management association representing 

owners and managers of firms involved in heating, air conditioning, 
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refrigeration, ventilation, plumbing, piping, and mechanical service 

throughout Colorado since 1941. 

(x) Colorado Association of Health Plans is an industry 

association of health plans that cumulatively provide health benefits to 

over 3 million Coloradans.  CAHP promotes the development of a 

sustainable healthcare system, with coverage for all, that meets the 

needs of consumers, employers, and public purchasers. 

(xi) Denver South Economic Development Partnership is 

an economic development organization responsible for recruitment and 

retention of businesses in a geographic region roughly bordering the I-

25 corridor from south of downtown Denver to north of Castle Rock.  

The organization promotes the Denver South region nationally and 

internationally as a destination for business relocation, conducts 

targeted supply chain recruitment/development and offers a number of 

services to local businesses, including research and public policy 

advocacy. 

(xii) Colorado Bankers Association works to improve the high 

quality of the Colorado banking industry and to enhance its ability to 

compete effectively.  CBA provides resources and information to banks, 
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works to improve the statutory and regulatory climate for the industry 

at the federal and state level, and works to foster high ethical and 

professional standards and community involvement. 

(xiii) National Federation of Independent Business is the 

leading advocacy group for small and independent businesses in 

Colorado. 

(xiv) Associated General Contractors of Colorado is the 

leading professional association for the state’s commercial building 

industry, representing more than 400 general contractors and 

subcontractors (including union and non-union, private and public, 

large and small), and suppliers. 

INTRODUCTION 

The Amici Curiae are Colorado organizations representing a wide 

array of business, trade, and non-profit associations, as well as 

chambers of commerce, community organizations, and county 

governments.  Each is committed to advancing sound public policy and 

a strong economy at the state and local level.  Individually and 

collectively, they dedicate significant financial and human resources 

toward developing state law and policy that ensures a favorable 
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economic climate for not only their individual members and their 

employees, but for the state as a whole. 

Among the Amici Curiae’s shared values is the belief that a 

quality public education is, and should always be, a core principle of our 

state.  Indeed, they believe that public education is perhaps the single 

most important component to ensuring our mutual success as 

Coloradans.  To that end, the Amici Curiae’s involvement in public 

education policy is extensive.  Two recent examples include: 

(1) Senate Bill 10-191 (the “teacher tenure and 

effectiveness bill”):  In 2010, several of the Amici Curiae took a lead 

role in championing transformational education legislation that 

revamped the way teachers and principals are evaluated and retained.  

Senate Bill 10-191 (titled Ensuring Quality Instruction Through 

Educator Effectiveness) ushered in a new system under which teachers 

and principals will, beginning with the 2013–2014 school year, be 

required to undergo annual performance evaluations and will be held 

accountable for student performance.  See C.R.S. § 22-9-

105.5(10)(a)(IV)(B) (under subsection (III), implementation may occur 

earlier if an implementation plan is approved by the general assembly).  
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The bill also ended the practice of placing poorly performing teachers 

into schools and classrooms where neither the teacher nor the school 

desire such placement.1  Several of the Amici Curiae dedicated 

significant financial resources and human capital to supporting this 

legislation and lobbying aggressively for its passage. 

(2) House Bill 12-1238 (the “Colorado READ Act”):    

Several of the Amici Curiae helped champion legislation in the 2012 

legislative session aimed at ensuring, for the first time in Colorado, that 

every third-grade student is a proficient reader.2  The legislation 

establishes a system for identifying children with reading problems as 

early as kindergarten and generally prohibits children who are not 

proficient readers by third grade from advancing to fourth grade. 

Having followed this case closely since its initial filing in 2005, the 

Amici Curiae are gravely concerned about the economic uncertainty and 

ultimate impact to our state economy that will result if the District 

Court’s ruling is upheld.  As explained below, affirmation of that 

                                                 
1 See generally Jeremy P. Meyer, Colorado Teacher Bill Ignites Firestorm of 
Support, Opposition, The Denver Post (May 10, 2010), 
http://www.denverpost.com/ci_14953971 (detailing SB 191 debate). 
2 See Tim Taylor and Kelly Brough, Guest Commentary:  Colorado’s READ Act Is 
Big Step for Literacy, The Denver Post (May 18, 2012), 
http://www.denverpost.com/opinion/ci_20649220/big-step-literacy. 
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decision will create years of judicial, legislative, and economic chaos, 

and will likely result in either massive spending cuts to virtually every 

state program besides K–12 education, or will require a dramatic 

increase in state taxes to fund the Plaintiffs’ alleged $2–4 billion 

shortfall in education funding.  Under any scenario, the impact to 

Colorado’s economy will be devastating. 

ARGUMENT 

I. AS A THRESHOLD MATTER, THIS COURT’S PRIOR HOLDING ON 

JUSTICIABILITY SHOULD BE RECONSIDERED OR, ALTERNATIVELY, 
THE DISTRICT COURT’S REFUSAL TO CONSIDER NON-EDUCATIONAL 

APPROPRIATIONS, AMENDMENT 23, AND TABOR SHOULD BE 

REVERSED. 

A. The Court should reconsider its prior decision on 
justiciability. 

As the Court is well aware, Colorado’s state budgeting process is a 

complex system of constitutional spending requirements, revenue 

limitations, statutory mandates, and discretionary public policy choices.  

It is a process that has been developed by the voters and their elected 

representatives since the formation of our constitution in 1876 and the 

earliest days of statehood.  See generally Lujan v. Colo. State Bd. of Ed., 

649 P.2d 1005, 1025–1028 (Colo. 1982) (Erickson, J., concurring); see 

also id. at 1026 (“Colorado’s system for funding education, as a whole, is 
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not the result of a haphazard approach by the General Assembly, but 

has been developed through decades of experience in Colorado and 

elsewhere.”). 

While this framework and process may not be a model of 

efficiency, and even the individual Amici Curiae here often disagree 

with each other as to whether it places the proper emphasis on any 

particular budget item, it is nonetheless a process that has developed 

democratically through our representative form of government, 

legislative referendum, and citizen initiative process.  As with any 

governing document, our state budget is ultimately a reflection of our 

society and our values as Coloradans. 

Among the fiscal priorities articulated in our state constitution 

and statute, there can be little doubt that public education is among the 

most important.  Indeed, if relative expenditures are indicative of 

priority, K–12 education is paramount, constituting the single largest 

state expenditure and approximately 40% of the total state General 

Fund (and likewise, over 50% of local expenditures).3 

                                                 
3 See Governor’s Office of State Planning and Budgeting, The Colorado Outlook: 
Economic and Fiscal Review (June 2012), at 8, available at 
http://www.colorado.gov/cs/Satellite?blobcol=urldata&blobheader=application%2Fp
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And while our constitution (through the Education Clause and 

Amendment 23) and statutes reflect that preference, it is important to 

also understand that education funding is not the state’s only priority.  

Indeed, unlike other states where education funding is constitutionally 

paramount,4 there are numerous other fiscal priorities expressly 

written into the Colorado Constitution that stand on equal legal footing 

with education:  of Colorado’s six primary budget areas (K–12 

education, higher education, health care, human services, prisons, and 

the court system), all but health care (which is primarily Medicaid 

spending necessary to garner federal matching funds) are expressly 

mandated by the constitution.  Notwithstanding the Plaintiffs’ 

argument to the contrary at trial,5 by requiring that these services be 

established and supported, the constitution, a fortiari, mandates 

                                                                                                                                                             
df&blobkey=id&blobtable=MungoBlobs&blobwhere=1251799627849&ssbinary= 
true. 
4 See, e.g., WASH. CONST. art. 9, sec. 1 ("It is the paramount duty of the state to 
make ample provision for the education of all children residing within its borders . . 
."); GA. CONST. art. VIII, sec. I, Par. I ("The provision of an adequate education for 
the citizens shall be a primary obligation of the State of Georgia, the expense of 
which shall be provided for by taxation."); FLA. CONST. art. IX, § 1(a) "It is, 
therefore, a paramount duty of the state to make adequate provision for the 
education of all children residing within [Florida's] borders."). 
5 See Plaintiffs’ Motion in Limine to Exclude Evidence of Non-education 
Appropriations and TABOR Provisions (“Motion to Exclude”), Lobato v. State of 
Colorado, Case No. 2005CV4794 (Denver Dist. Ct., filed June 27, 2011), at 6–7 & 
n.1. Documents in the trial record are available through LexisNexis File & Serve. 
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funding of them. See, e.g., Colo. Const. art. VIII, sec. 5 (establishing 

higher education institutions and mandating state management).  

Likewise, funding of other fiscal priorities has been mandated by the 

constitution since its adoption in 1876:  for example, article VIII,  

section 1, requires that “educational, reformatory and penal 

institutions, and those for the insane, blind, deaf and mute . . . shall be 

established and supported by the state . . . .” 

Ultimately, our elected representatives must make difficult 

choices in how to fund each of these priorities, and must do so within 

the spending and revenue limitations articulated in the constitution 

and the myriad similar requirement in statute.  Thus, the Amici Curiae 

fully support the arguments expected to be presented more fully in the 

State’s opening brief, and perhaps by other amici, that this case is non-

justiciable.  To hold otherwise will lead the District Court and this 

Court into a “Stygian swamp” of litigation and appeals for decades to 

come.  See Lobato v. State of Colorado, 218 P.3d 358, 382 (Lobato I) 

(Rice, J., dissenting) (citing Neb. Coal. for Educ. Equity & Adequacy v. 

Heineman, 731 N.W.2d 164, 183 (Neb. 2007); see also id. at 382 n.9); 

Laurie Reynolds, Full State Funding of Education as a State 
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Constitutional Imperative (“Full State Funding”), 60 HASTINGS L. J. 749, 

762–64 (Mar. 2009)). 

Indeed, of the numerous states that have seen court-ordered 

increases in education funding over the past few decades, at least nine 

are still embroiled in litigation.6  In New York, school-finance litigation 

has been going on for more than a decade with an estimated $50 million 

in legal fees spent, and counting.7  As the dissent in Lobato I 

appropriately points out, New Jersey demonstrates the chaos created by 

courts wading into this political arena, with no fewer than twenty cases 

being decided by that state’s Supreme Court on not only the question of 

whether successive education funding levels are “enough,” but also as to 

which types of education programs should receive such funding and how 

                                                 
6 See Appropriation by Litigation: Estimating the Cost of Judicial Mandates for 
State and Local Education Spending, Background Paper No. 55, TAX FOUNDATION, 
at 2 (July 2007) (listing states with mandated funding increases as of July 2007), 
available at http://taxfoundation.org/article/appropriation-litigation-estimating-cost-
judicial-mandates-state-and-local-education-spending; Litigations Challenging 
Constitutionality of K–12 Funding in the 50 States, NATIONAL EDUCATION ACCESS 

NETWORK (June 2010), 
http://www.schoolfunding.info/litigation/New_Charts/06_2010_lit_chall_constitution
ality.pdf (as of June 2010, nine of the twenty-seven states had ongoing litigation; 
Florida, Illinois, Rhode Island, South Dakota were not among the states where 
courts have mandated funding increases). 
7 Sol Stern, Campaign for Fiscal Equity v. New York: The March of Folly, in 
COURTING FAILURE: HOW SCHOOL FINANCE LAWSUITS EXPLOIT JUDGES’ GOOD 

INTENTIONS AND HARM OUR CHILDREN 1, 1 (Eric Hanushek ed., 2006), available at 
http://media.hoover.org/sites/default/files/documents/0817947817_1.pdf. 
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much.  Lobato I, 218 P.3d at 382 n.9 (Rice, J., dissenting); see also 

Martin R. West and Paul E. Peterson, The Adequacy Lawsuit: A Critical 

Appraisal, in SCHOOL MONEY TRIALS: THE LEGAL PURSUIT OF 

EDUCATIONAL ADEQUACY 1, 13–14 (Martin West & Paul Peterson eds. 

2007)  (“The New Jersey Supreme Court’s expansive rulings in Abbott v. 

Burke induced Governor James Florio to push through the legislature a 

measure to increase taxes by $1.3 billion. . . .  Twenty-five years after 

the case was first filed . . . the case continues to move from the courts to 

the legislature and back again . . . .”); Matthew G. Springer and James 

W. Guthrie, The Politicization of the School Finance Legal Process, in 

SCHOOL MONEY TRIALS: THE LEGAL PURSUIT OF EDUCATIONAL ADEQUACY 

102, 121 (Martin West & Paul Peterson eds. 2007) (“Legislative and 

executive branch deliberations are better adapted to accommodating 

uncertainty, deconstructing complexity, and considering trade-offs since 

their operational arrangements permit a far wider opportunity for 

constructive criticism and successive approximation to take place.”). 

Courts in other states seem to have learned this lesson, and the 

trend in recent years of court-ordered increases in education funding 

under constitutional adequacy provisions has reversed.  For example, 
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the Supreme Court of Alabama has recognized that returning that 

state’s equity funding case “in toto to its proper forum”, the legislative 

and executive branches, was the “proper and inevitable end . . . .”  Ex 

Parte James, 836 So. 2d 813, 819 (Ala. 2002); see also State ex rel. State 

v. Lewis, 789 N.E.2d 195, 202 (Ohio 2003) (DeRolph V) (“The duty now 

lies with the General Assembly to remedy an educational system that 

has been found . . . unconstitutional.”) (similarly reversing judicial 

involvement and leaving decision to legislature); Full State Funding, 60 

HASTINGS L. J. at 762–764 (discussing recent trend by courts that have 

previously found justiciability but which now “‘admit defeat,’ so to 

speak”); Alfred A. Lindseth and Eric A. Hanushek, Court Mandates on 

School Funding Sharply Decline, EducationNext (Nov. 3, 2009), 

http://educationnext.org/court-mandates-on-school-funding-sharply-

decline/. 

The Amici Curiae therefore respectfully ask the Court to 

reconsider its ruling of nonjusticiability in Lobato I.8 

                                                 
8 The folly of deeming this case justiciable is poignantly seen in the District Court’s 
ordered remedy, wherein the Defendants are instructed to “enact” a system of 
public school finance that meets the court’s definition of “thorough and uniform,” 
despite the fact that: (a) none of the Defendants are a legislative body capable of 
enacting laws, and (b) the courts have no legal authority to order the legislature to 
enact such laws.  See Beauprez v. Avalos, 42 P.3d 642, 648 (Colo. 2002); Romer v. 
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B. The District Court erroneously refused to consider 
non-educational appropriations and TABOR. 

In its motion below to exclude evidence of non-education 

appropriations and TABOR, the Plaintiffs argued that the introduction 

of such evidence: 

would change the issue from whether the current 
education funding system is rationally related to 
the provisions of a “thorough and  uniform” 
education system, to whether the current 
education funding system is rational in light of 
other state purposes unrelated to the Education 
Clause, such as prisons and budget shortfalls.  

Motion to Exclude, supra n.5, at 2.  The Amici Curiae wholly agree, and 

contend that not only should the latter framework govern this case, but 

that it was error for the District Court to exclude such evidence.  

Accordingly, if this case is in fact justiciable under a rational-basis 

analysis, the Amici Curiae support the State’s argument that the 

rationality of Colorado’s education-funding system cannot be fully 

examined without full consideration of the multitude of other 

constitutional and statutory obligations faced by the General Assembly.   

For the same reasons that this case is nonjusticiable, the decisions 

made by the General Assembly regarding funding of public education 
                                                                                                                                                             
Colo. Gen. Assembly, 840 P.2d 1081, 1084–85 (Colo. 1992); Colo. Common Cause v. 
Bledsoe, 810 P.2d 201, 208–11 (Colo. 1991). 
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likewise pass rational-basis review. Indeed, in light of the myriad 

competing constitutional, statutory and political factors that go into 

structuring the state budget, as well as the prescribed process that such 

policy decisions must navigate before becoming law, there should be 

little doubt that the degree to which public education is funded beyond 

the requirement of Amendment 23 is wholly rational. 

More to the point, there can be little debate that it would be 

wholly irrational for the General Assembly to make public education 

funding decisions without consideration of the multitude of other fiscal 

demands and constraints, particularly when many, if not most, of those 

considerations are constitutionally mandated, as discussed above.  The 

District Court’s characterization of these choices as merely “difficult 

decisions,”9 rather than more accurately as constitutional directives, 

underlies the court’s fundamental mistake in this case.   

Moreover, to ignore those mandates would surely set the state up 

for subsequent funding lawsuits after other constitutional programs are 

cut:  prisoners suing the state for lack of prison funding, see, e.g., Brown 

v. Plata, 131 S. Ct. 1910, 1923 & 1938 (2011) (affirming lower court’s 

                                                 
9 Court Order, Lobato v. State of Colorado, Case No. 2005CV4794 (Denver Dist. Ct. 
June 27, 2011) at 1. 
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order to reduce prison populations to remedy unconstitutionally 

inadequate provision of prison services), courts sua sponte ordering 

increased funding of the judicial branch (such as in Pena v. Dist. Ct. of 

2nd Jud. Dist. in and for the City and Cnty. of Denver, 681 P.2d 953 

(Colo. 1984)), or even students suing for inadequately funded state 

colleges and universities.  The District Court’s ruling is simply an open 

invitation for such litigation.  Thus, not only will the District Court 

(and, of course, ultimately this Court) be lacking in judicially 

manageable standards for determining what constitutes a “thorough 

and uniform” education, but likewise for determining whether 

constitutionally adequate funding for other such programs has been 

provided. 

Finally this Court stated in Lobato I that on remand the District 

Court should “give significant deference to the legislature’s fiscal and 

policy judgments” in determining whether the Education Clause had 

been satisfied  Lobato I, 218 P.3d at 374–75.  That instruction can only 

be interpreted as a mandate to consider the economic and political 

realities faced by the General Assembly as it implements a school 
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funding system.   Yet the District Court simply failed to follow that 

directive.10 

Accordingly, the Amici Curiae join and support the arguments 

presumably made in the State’s opening brief or by other amici 

regarding the District Court’s refusal to consider non-educational 

appropriations, Amendment 23, and TABOR, in determining whether 

our education funding system is rationally related to the Education 

Clause. 

II. THE DISTRICT COURT’S RULING WILL LIKELY DEVASTATE OTHER 

STATE  PROGRAMS AND THE COLORADO ECONOMY. 

Should the District Court’s order to increase public education 

funding be upheld, the General Assembly will face a Morton’s fork:  

impose massive spending cuts to the non-education portions of the state 

budget, or seek voter approval for large-scale tax increases.  C.f. 

Appropriation by Litigation, supra n.6, at 8 (describing state legislative 

                                                 
10  Notably, the Plaintiffs admitted below that the introduction of other 
appropriations "would actually require the Court to make policy judgments 
regarding the entire budgetary scheme, something that is prohibited by the 
constitution's doctrine of separation of powers."  See supra, n.5, at 6 (emphasis 
added).   Amici Curiae agree, but contend that because the state cannot make 
rational education funding decisions absent consideration of other spending 
requirements, the case is ultimately a nonjusticiable political question.  However, to 
the extent the Court finds the case justiciable in the first instance, evidence of other 
fiscal requirements and constraints should have been allowed under rational-basis 
review.   
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responses).  In either case, the negative consequences to Colorado’s 

economy and those who receive state services beyond public education 

will be dramatic. 

A. Funding the District Court’s order through spending 
cuts will eliminate almost all other state programs. 

Admittedly, the District Court did not expressly order a specific 

level of education funding.  However, it did find that: 

public education is very significantly 
underfunded and that any legislative response of 
necessity must address the level of funding 
necessary to meet the mandate of the Education 
Clause and the standards-based system and 
should provide funding consistent with that 
standard. 

Findings of Fact and Conclusions of Law, Lobato v. State of Colo., Case 

No. 2005CV4794 (Denver Dist. Ct., Dec. 9, 2011), at 177.  It likewise 

acknowledged and relied heavily upon the Plaintiffs’ expert analysis 

that there is a funding shortfall of at least $2–4 billion annually (in 

2008–09 dollars), with the higher end of that range likely being more 

accurate.  Id. at 177 (citing the “professional judgment” calculation 

method as more accurate).   

To put that amount in context, the state General Fund 

appropriation for FY 2011–12 was approximately $7.2 billion.  K–12 
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education accounted for approximately $2.8 billion of that amount, or 

roughly 40%.11  The other major budget categories were:  Medicaid and 

other health care ($1.7 billion, or 24% of the General Fund), corrections 

($634 million, or 9%), higher education ($624 million, or 9%); human 

services ($614 million, or 8.5%) and other departments and services 

($230 million, or 4.7%).12 

 Thus, if upheld by this Court and fully implemented by the 

legislature, and absent additional new revenue, public K–12 education 

would arguably consume almost the entire budget:  approximately $6.8 

billion of the $7.1 billion General Fund (approximately 96%).  It is 

indisputable that virtually every other major budget priority and 

program would be eliminated as a result:  funding for highway projects, 

prisons, the State Patrol, courts and public defenders (raising other 

state and federal constitutional problems), community colleges, forestry, 

environmental programs, and state parks, to name just a few.  

                                                 
11 See Letter from Governor John Hickenlooper to the Honorable Mary Hodge, 
Chair, Joint Budget Committee, Colorado General Assembly submitting State 
budget request for FY 2012–13, at Table 2 (Nov. 1, 2011), 
http://www.colorado.gov/cs/Satellite?blobcol=urldata 
&blobheader=application%2Fpdf&blobkey=id&blobtable=MungoBlobs&blobwhere=
1251749659390&ssbinary=true. 
12 Id. 
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Eliminating these programs will, of course, also include massive public 

employee layoffs. 

Likewise, programs for the needy will be cut:  Medicaid programs 

that currently serve over 700,000 Coloradans, such as breast and 

cervical programs, psychiatric services, family planning, indigent 

services (CICP), and emergency hospital services (along with the 

accompanying federal matching funds),13 the Child Health Plan Plus 

(CHP+), Colorado Works (Colorado’s TANF cash assistance program), 

and the Old Age Pension program, again to name just a few.14 

The financial devastation will be compounded by a macro-

economic climate that is highly unattractive to employers looking to 

relocate or expand in Colorado.  Hiring will thus shrink further, 

private-sector job losses will increase, and companies will leave 

Colorado for more favorable states.  The net result will be reduced state 

tax revenue, making it harder to fund education, which could in turn 
                                                 
13 Colorado receives dollar-for-dollar matching funds from the federal government 
for its Medicaid expenditures. See, e.g., Joseph Henchman, Trend #9: State Abuse of 
Medicaid Matching Funds, TAX FOUNDATION (June 5, 2012), 
http://taxfoundation.org/article/trend-9-state-abuse-medicaid-matching-funds. 
14 See generally Brief of Amici Curiae Colorado Behavioral Healthcare Council, 
Alliance and CCB Partners, Lobato v. State of Colorado, Case No. 2005CV4794 
(Denver Dist. Ct. filed Sept. 9, 2011) (discussing impacts of shifting nearly all 
general fund revenue to education on users of state services for developmental 
disabilities and mental health issues). 
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require further reallocation to meet the court ordered funding levels.  

The cycle will then repeat itself and the economy will spiral down 

further.  Moreover, if education funding does indeed drop in response, 

local school districts that can afford to do so may step in to make up for 

the loss of state funding, potentially creating constitutional equality 

problems akin to those at issue in Lujan.  See Full State Funding, 60 

HASTINGS L. J. at 755 (even where legislatures increase funding initially 

post-litigation, funding often stagnates once state experiences economic 

downturn or other spending crisis and wealthy districts increase taxes, 

resulting in unequal funding levels and never-ending constitutional 

challenges). 

In addition, a state budget dedicated almost exclusively to public 

education could dramatically impact the state’s ability to obtain 

meaningful long-term debt, as not only will there be few dollars to 

support large-scale indebtedness for state highways and buildings, but 

even to the extent that limited funds are available, Colorado’s credit 

rating will be reduced and the bond markets will almost certainly view 

future revenue streams as speculative at best. 
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While the Plaintiffs may try to dismiss the impacts of such cuts as 

hyperbole, the predictions come from experience.  The Amici Curiae 

dedicate significant resources and time to studying what drives 

Colorado’s economy and job growth.  In short, employers doing business 

in Colorado and those looking to relocate here care about a few 

fundamental aspects of the economy:  the transportation system (roads, 

mass transit and airports), higher education, public K–12 education, the 

tax and regulatory structure, and labor force skills.15  Evidence and 

decades of experience by Amici Curiae and their members running 

Colorado businesses shows that the poorer the quality of these services 

(or their total elimination, as is possible here), the less likely businesses 

are to operate and hire in Colorado or relocate their operations here.  

Ultimately, a well-educated child that cannot find work upon 

graduation from high school or college has not been well served. 

B. Alternatively, the General Assembly could seek large-
scale tax increases that would create a constitutional 
quagmire and be equally devastating to the economy. 

Rather than shifting most of the General Fund to education, the 

General Assembly could instead seek voter approval under TABOR to 

                                                 
15 See generally Mark Arend & Adam Bruns, Force Field, SITE SELECTION (Nov. 
2007), http://www.siteselection.com/issues/2007/nov/cover/. 
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raise the required $4 billion annually through massive tax increases.  If 

imposed through an increase in the state income taxes, the current 

individual income tax rate of 4.63% would have to nearly double to 

8.23%.16  If imposed as a sales and use tax increase, the current 2.9% 

rate would nearly triple to approximately 7.8%.17  And while many other 

options and combinations for tax increases surely exist, there is little 

doubt that such increases would not only be unprecedented in Colorado, 

but that they would have a profound and equally devastating impact on 

the economy equal to the reallocation of the entire budget described 

above. 

Putting aside the financial impact, there is also a very real 

question about how such a tax would be imposed.  Unlike any other 

state that has litigated education funding, Colorado requires a 

statewide vote under TABOR to impose any new tax or to increase an 

existing tax rate.  See, Colo. Const. art. X, sec. 20.  Thus, in order to 

                                                 
16 Based on FY 2010–11 state individual income tax collections of approximately 
$4.5 billion.  See Colorado Department of Revenue, 2011 Annual Report, at 4 & 9, 
available at http://www.colorado.gov/cs/Satellite/Revenue-
Main/XRM/1213867975035 (follow link for 2011 Annual Report). 
17 Based on 2011 state sales and use tax revenue of approximately $2 billion.  This 
does not account for any reduction in taxable spending that might result from an 
increase in the tax rate, which would likely require an additional tax increase.  See 
id., supra n.16, at 4. 
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comply with the court’s order through new revenue sources, the 

legislature must to refer a ballot measure to the voters.  But that raises 

the legitimate question of what would happen if voters refuse to 

approve such a massive tax increase.  Would the legislature then be 

authorized to increase taxes without voter approval?  Does the District 

Court or this Court have the authority to override TABOR’s vote 

requirement and order such a remedy?  If not, is the District Court’s 

order simply advisory and unenforceable as a matter of law? 

It is not difficult to imagine these question and many more 

dragging all three branches of government into a constitutional 

quagmire and resulting in endless constitutional litigation.  The Court 

can avoid that outcome by revisiting its justiciability decision in Lobato 

I or by ordering the District Court to consider other spending priorities 

and constraints in its rational-basis review. 

C. Alternatively, the General Assembly could just drag 
its feet (like most other states have done). 

Rather than shifting the entire budget to education funding or 

raising taxes, the General Assembly does have a third option:  do what 

most other states have done and impose only modest revenue or 

spending changes that do little to improve education or satisfy 



 

 -26- 

plaintiffs.  The net result is predictable:  the case will enter a revolving 

door of legislative fights and litigation that will go on for decades.  As 

has been the case in other states, the Colorado trial and appellate 

courts will become the de facto legislature, joint budget committee, state 

commissioner of education, and local school board, forced to make 

detailed decisions about how the additional education revenue is raised 

and how much is allocated to individual education priorities, all with no 

appreciable gains in student achievement but creating significant 

uncertainty to the state’s economy and harm to it.  As noted by the 

dissent in Lobato I, New Jersey is but one example of how this has 

played out, where the courts have published no less than eleven 

separate opinions relating to school finance spanning some two decades. 

See Lobato I, 218 P.3d at 382 n.9 (Rice, J., dissenting) (citing cases). 



CONCLUSION

Under any scenario, the impact of upholding the District Court’s

decision will be disastrous for Colorado, its economy, and its citizens.

Accordingly, the Amici Curiae respectfully request that the District

Court’s decision be reversed for the reasons discussed above.

Respectfully submitted this 18th day of July, 2012.
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