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STATEMENT OF INTEREST OF AMICI CURIAE 

Padres Unidos, Inc., d/b/a Padres y JOvenes Unidos ("PJU") is a 

nonprofit community organizing entity whose parent and youth members 

fight for educational justice. PJU is a multi-generational organization led by 

people of color who work for educational excellence, college readiness, 

equality in education, racial justice for youth, immigrant student rights and 

the right to quality healthcare for all. 

As part of this work, PJU submitted a brief to this Court in Lobato I 

and continues to advocate on behalf of low-income and English Language 

Learner ("ELL") students 1  and their parents across the State of Colorado. As 

an organization that works directly with low-income and ELL parents and 

students, PJU understands that the true educational needs of its members are 

often not heard in the General Assembly. After visiting school districts and 

individual schools to learn the current plight of ELLs, PJU once again 

submits a brief to safeguard the rights of children and their parents to seek 

redress in the courts when the General Assembly fails to fund and provide 

them with an adequate education, as required under the Colorado 

Constitution. 

1  For purposes of this brief, students lacking English proficiency are referred to as English 
Language Learner students ("ELLs"), which shares the same meaning as "students whose 
dominant language is not English" under the English Language Proficiency Act, C.R.S. § 
22-24-103 (2007). 
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The Colorado Association for Bilingual Education ("CABE") is a 

nonprofit membership association. CABE is the only professional statewide 

organization in Colorado wholly devoted to representing both the interests of 

language minority students and the bilingual education professionals who 

serve them. Children are the primary concern of CABE and its members, who 

work to ensure that learning is a reality for every student. CABE advocates 

for, and enhances development of, educational policy and programs that will 

positively affect learners and communities of linguistically and culturally 

diverse backgrounds. CABE's work is organized for educational purposes 

relating primarily to bilingual education and includes: 

a. Recognizing, promoting and publicizing programs of 
excellence; 

b. Promoting efforts to ensure equal educational opportunity; 
c. Promoting the provision of linguistically and culturally 

appropriate education services to children, youth, and adults; 
d. Promoting public understanding and appreciation of the 

linguistic and cultural needs of language minority children, 
youth, and adults; 

e. Promoting development of standards for the education of 
Culturally and Linguistically Diverse students; 

f. Promoting development of standards of professional excellence; 
g. Conducting educational workshops, conferences, institutes, and 

other similar forums; 
h. Encouraging research and publications; 
i. Promoting the inclusion of language minority students in 

assessment systems that, to the extent practicable, assess 
students in a language and form that is most likely to yield 
accurate and reliable information and results; 

j  Serving as an advocate for language minority children and 
families. 
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SUMMARY OF ARGUMENT 

The trial court carefully evaluated testimony and evidence below, 

made resulting findings of fact and conclusions of law, and that court's 

decision should be affirmed. Amici Curiae PJU and CABE focus on the trial 

court's findings and conclusions with respect to ELLs. This student 

population is repeatedly denied equal educational opportunities, as 

demonstrated by test scores, graduation rates and dropout rates. They require 

additional services they are not receiving. There are available, practical 

solutions for these students that are supported by research, and other state 

supreme courts have addressed these issues and ordered appropriate relief. 

This Court should do the same. 

ARGUMENT 

I.  This Court Should Affirm the Decision of the Trial Court 
and Ensure that the Needed Relief for ELLs is Implemented 

In 2008, PJU respectfully requested that this Court to allow this case to 

go to trial, arguing that ELL students and other low-income students were 

denied the guarantees of Colo. Const. art. IX, § 2. PJU not only described 

what the deficiencies of the educational opportunities offered to these 

children were, but also described the kinds of remedies that would provide 
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the constitutionally-required education to which they were entitled. See Brief 

of Amicus Curiae Padres Unidos & META, Lobato v. State, 218 P.3d 358 

(Colo. 2009) ("Lobato 1"). Included among the necessary components and 

programs were "adequate materials, preschool programs, extended learning 

time, tutoring, family support and parental involvement, professional 

development and support, class size and technology." Br. of Amicus Curiae 

Padres Unidos and META at 8-9. This Court agreed that the case should go 

to trial, Lobato I, 218 P.3d at 363-64, and so it did. 

The District Court made key fmdings in Part XIV - Special Student 

Populations: English Language Learners. Findings of Fact & Conclusions of 

Law at p. 92-98. The record at trial contained ample evidence about how 

defendants short-change Colorado's ELL population, including that 

highlighted by the Ortega Plaintiff-Intervenors in their Proposed Findings of 

Fact and Conclusions of Law. More than sufficient evidence was presented as 

to how educational programs can enable ELLs to succeed, and the Court 

outlined those elements in Part XIV-C: Research on Effective English 

Language Learning Program: 

1. Learning a second language is a long and complex process. 
Research clearly shows that English Language learning 
programs cannot be "short-term or "quick fix" in nature. It takes 
ELLs between four to seven years to fully develop "academic 
English." It is not simply enough to be communicative in 
English. English language learners need to know how to use 
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English to learn and acquire the knowledge and skills required 
for post-secondary education and workforce readiness. 

2. The most effective programs for ELLs are those that make use 
of children's native languages in the instructional program, such 
as dual language programs. Five recent meta-analyses of 
effective programs for bilingual learners have come to the 
conclusion that teaching children to read in their native language 
enhances subsequent acquisition of literacy in English. 

3. Effective programs for ELLs provide access to core academic 
subjects while ELLs are learning English and also provide 
professional development to teachers so that they can provide 
high quality instruction. 

4. Effective programs must address the cognitive, linguistic, 
psychological, emotional, and social needs of ELLs. They must 
also include parental involvement components and have 
procedures of evaluating program effectiveness. They must also 
have seamless and thorough processes for identifying students, 
as well as a method for monitoring movement toward content 
and language proficiency standards. 

Id. at 93-94. 

The Court also referred to uncontroverted testimony that no school 

district in Colorado has a successful ELL program that is meeting its goals. 

Id. at 96. Suffice it to say, the conditions found by the District Court have 

deteriorated from what they were when PJU submitted its first brief. Today, 

PJU, joined by CABE, will update some of those conditions and demonstrate 

that there are things that can be done to work towards the constitutional 

promise becoming a reality for this ever-growing student population. Amici 

will also show how, in recent years, other state supreme courts have asserted 
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their constitutional responsibility to require other governmental branches to 

implement constitutional guarantees to protect and advance our children. 

A. Low Levels of Academic Performance Plague ELLs  

According to the Colorado Office of Language, Culture and Equity, in 

the 2010-2011 school year, the number of ELL students in Colorado was 

over 109,328, an increase of almost 10% over the 98,444 who were enrolled 

in the 2007-2008 school year. Ex. A, Culturally & Linguistically Diverse 

Learners in Colorado: A State of the State, 2011 ("State of the State"), at p. 

10. Of the total number in each of these comparative school years, the 

overwhelming majority were NEP or LEP students (combined, 82,347 in the 

2007-2008 school year and 94,831 in the 2010-2011 school year). 2  Id. While 

the total K-12 enrollment in the public schools of Colorado has increased by 

15.6% in the last ten years, the growth of ELL students during that time has 

increased by 260%. Id. at p. 11. The early grades show the greatest 

enrollment increases. Id. at p. 13, 21. Nearly 84% of ELL students are Latino 

and most qualify for free lunch (75%) or reduced lunch (8%) programs. Id. at 

p. 17, 22. 

2 ELLs are divided by the level of proficiency: Non-English Proficient/Limited English 
Proficient ("NEP/LEP"), Fluent English Proficient Monitor Year 1 ("FEP M1), and Fluent 
English proficient Monitor Year 2 ("FEP M2"). For purposes of this discussion, we will 
focus on the total ELL and NEP and LEP populations. 
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These numbers have real consequences on students' academic 

achievement. Children born into poverty are half as likely to have access to 

preschool, twice as likely to repeat a grade, be suspended, be expelled, and 

drop out of school, and they are significantly less likely to be at grade level in 

reading, writing, and mathematics. Id. at p. 24. 

While the graduation rate in Colorado for all students in 2010 was 72% 

(80% for white students), the graduation rate of Blacks was 64%; 

economically disadvantaged students: 59%; Latino students: 56%; and ELL 

students had the distinction the lowest graduation rate shown: 49%. Id. at p. 

28. The dropout rate reflects a mirror image of this data. The statewide 2010- 

2011 dropout rate for all students was 3.0%; but for LEPs it was nearly twice 

that, 5.5%. Ex. B, Colorado Dep't of Educ., Dropout Data for 2010-11, p. 3, 

available at www.cde.state.co.us/cdereval/rv2011DropoutLinks.htm.   

Testing yields unfortunately predictable results. The Colorado 

American College Testing ("ACT") exam measures college readiness. The 

statewide average for all students in Colorado in 2011 was 19.92. 3  Ex. A at p. 

43. For all ELLs, the 2011 ACT average was 14.03 and for NEP, it was just 

12.36. Id. 

The Colorado Student Assessment Program ("CSAP") began in the 

1996-1997 school year, id. at p. 45, and measures reading, writing, 

3  Scores on the ACT range from 1 to 36, with 36 as the top score. 
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mathematics, and science. The 2011 State of the State Report documents that 

the gap in scores between ELL students and others begins in the 3rd grade 

and continues through the 12th grade. For example, the 3rd grade statewide 

rate of students who were proficient in reading was approximately 65%, but 

the rate for ELLs proficient in reading was approximately 45%, and for NEP 

students, the rate was under 10%. Id. at p. 47. The 6th grade proficiency rate 

decreased for all students, to approximately 60%, and the ELL rate to 

approximately 35%. Id. at p. 51. By high school, the gap is jaw-dropping. For 

the 10th grade, the CSAP reading scores showed a statewide proficiency rate 

of almost 60%, but scores showed a rate a little over 20% for all ELLs, with 

only 2-3% of NEP and slightly over 10% of LEP students scoring proficient 

or higher. Id. at p. 57. 

The results for the CSAP in writing were similar. For the 3rd grade, the 

statewide rate of proficient scores was 42%, but for all ELL students, less 

than 30% scored proficient, and for LEP and NEP students only 21% and 2% 

scored proficient, respectively. Id. at p. 59. The statewide rate for proficiency 

for all students increased to about 50% in the 6th grade CSAP writing, but 

that trend did not hold for ELLs—the percentage proficient in writing 

remained at about the same in the 6th grade as it did in the 3rd grade, 

including for LEPs and NEPs. Id. at p. 62. By the 10th grade, the statewide 
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proficiency level in CSAP writing fell to about 40%, but for all ELL students, 

it was about 14%. Id. at p. 66. For LEP students, the rate was only 5% 

proficient, and almost no NEP students were proficient. Id. 

The statewide proficiency in CSAP 3rd grade mathematics scores was 

about 41%, and the proficiency scores for all ELL students was close, at 

35%. Id. at p. 67. Both levels dropped in the 6th grade, but there were 

disproportionate reductions: approximately 38% statewide proficiency versus 

an approximate 28% proficiency for all ELL students. Id at p. 70. The CSAP 

mathematics scores for all students dropped again in the 10th grade. Id. at p. 

74. The statewide proficiency rate was about 28%, but for all ELL students, it 

was about 8% (and for both LEP and NEP, the figures were under 5%). Id 

In science, the CSAP was reported for the 5th, 8th, and 10th grades. 

Statewide, the proficiency level for 5th grade CSAP science was about 33%. 

Id at p. 75. For all ELL students, the proficiency level was about 15%. Id 

The proficiency level for LEP students was about 7%, and for NEP students 

the proficiency rate was about 2%. Id. In the 8th grade the statewide CSAP 

science proficiency level was 40%, but for all EL students, the proficiency 

level was about 12%. Id. at p. 76. The proficiency level for LEP students in 

the 8th grade was about 4%, and the percentage of proficient NEP students 

was barely negligible. Id Finally, the 10th grade CSAP science proficiency 
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level, statewide, was 40%. Id. at p. 77. The proficiency level for all ELL 

students was 10%, but for LEP students, that percentage fell to under 5%, and 

there was no evidence in the report that any NEP students passed the 10th 

grade CSAP science test. Id. 

B. The Research Prescribes the Elements of Successful Schools  
forELLs  

Schools can make ELLs successful students, and the research describes 

what the schools need to enable ELL students to succeed. While there have 

been many studies on the education of ELL students, most of them have 

focused on questions of language use and pedagogy. It is important to 

emphasize here, however, questions about specific program elements in ELL 

programs and their impact on ELL success. 

a. Class Size 

Odden, et al. 4  found that a series of studies has shown how 

achievement of low income and minority students has been enhanced at the 

elementary level by class sizes of 15. Achilles 5  reviewed class size and 

school achievement and found that small class size improved the 

4  Odden, Picus, Archibald, Goetz, Mangan, & Aportela, Moving From Good to Great in 
Wisconsin: Funding Schools Adequately and Doubling Student Performance. Consortium 
for Policy Research in Education, University of Wisconsin-Madison (2007). 
5  Achilles, Let's put kids first, finally: Getting class size right. Thousand Oaks: Corwin 
Press (1999). 
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achievement of LEP students. A study by Fidler6  (2001) of the effect of 

reducing the class size in elementary schools on achievement in Los Angeles 

found that ELL students with three years of reduced class sizes gained 

significantly higher achievement scores than ELLs who only had the benefits 

of one year of reduced class size. 

Studies also show the benefits of reduced class size on the achievement 

of ELL students at the middle school level. A study by Berman, Minicucci, 

Nelson and Woodworth' showed a successful Chinese Transition Program 

with ELL students in a California middle school that had an average class 

size of 15. The same study also showed successful results for ELL students in 

Texas in a program of Language Acquisition for Middle School that had 

average class sizes between 14 or 15 students. 

Similar outcomes are found in smaller classes at the secondary school 

level. Short and Fitzsimmons 8  (2007) described such results in a Virginia 

high school where class size guidelines for ELL students track the students' 

language proficiency levels. For students at the lowest literacy level, there is 

a 12-student class size cap. As language proficiency increases, the class sizes 

6  Fidler, The Impact of Class Size Reduction on Student Achievement, Planning, 
Assessment and Research Division, Publication No. 109, Los Angeles Unified School 
District (2001). 
7  Berman, Minicucci, Nelson, & Woodworth, School Reform and Student Diversity: Case 
Studies of Exemplary Practices for LEP Students (1995). 
8  Short &Fitzsimmons, Double the Work, Challenges and Solutions to Acquiring 
Language and Academic Literacy for Adolescent English Language Learners, A Report to 
the Carnegie Corporation of New York (2007). 
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increase. This system permits more individualized instruction and allows 

ELL high school students more opportunities to practice their English. 

Another study, by Lo Castro, 9  also emphasizes the importance of having time 

to practice English and concluded that a classroom with a maximum number 

of 15 students is what best enabled effective ELL instruction. 

b. Extended Learning Time 

A study by Braback, Walsh, and Latta l°  of school programs across the 

nation found a correlation between extended learning time and test scores. 

LEP students in the LA Best program "were more likely to become proficient 

in English than their nonparticipating peers." A study by Gandara and 

Rumberger ll  found that additional time, such as a longer school day or year, 

is critical in allowing ELL students to meet the goal of a comprehensive 

instructional program that addresses both English language development and 

the core curriculum. Spaulding, Carolino and Amen 12  found that summer 

instructional programs for ELL students provided a similar benefit and that it 

9  Lo Castro, Large Classes and Student Learning, 1ESOL Quarterly (2001). 
10  Brabeck, Walsh, & Latta, Meeting at the Hyphen: Schools-Universities-Communities-
Professions in Collaboration for Student Achievement and Well Being, 102nd Yearbook of 
the National Society for the Study of Education, Part II (2002). 
11  Gandara & Rumberger, Resource Needs for California's English Learners. University 
of California, Language Minority Research Institute (2007), available at 
http://www.lmri.ucsb.edu/publications/iointpubs.php.   
12  Spaulding, Carolino, & Amen, Immigrant Students and Secondary School Reform: 
Compendium of Best Practices, Council of Chief State School Officers (2004). 
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was important to link these summer programs with summer employment 

programs. The Different Ways of Knowing model, one of the federally 

approved Comprehensive School Reform models, also showed how after-

school and summer-school programs can prove successful. 13  

c. Pre School 

Mexican-American children who participated in Houston's Parent-

Child Development Center, where Spanish was the primary home language, 

were less likely to be considered limited English proficient at the time of 

kindergarten enrollment (14%) when compared with similar children in the 

control group (3 6%). 14  A more recent study by Magnuson, Lahaie and 

Waldfoge1 15  used data from the Early Childhood Longitudinal Study to 

conduct a multi-variate regression analysis for the effects of preschool on 

school readiness for children of immigrants and children of natives. They 

found that attending preschool raised reading and mathematics scores as 

much for immigrant students as for other children, and preschool also raised 

13  Northwest Regional Educational Laboratory and National Clearinghouse for 
Comprehensive School Reform, The Catalog of School Reform Models (2003), available 
at www.nwrel.org/scpd/catalog/index.shtml.   
14  Karoly, Greenwood, Everingham, Hoube, Kilburn, Rydell, Sanders, & Chiesa, Investing 
in Our Children: What We Know and Don't Know About the Costs and Benefits of Early 
Childhood Interventions, Santa Monica, RAND Corporation (1998). See also Wasik, & 
Slavin, Preventing Early Reading Failure with One-to-One Tutoring: A Review of Five 
Programs, Reading Research Quarterly (1993). 
15  Magnuson, Lahaie, & Waldfogel, Preschool and School Readiness of Children of 
Immigrants, 87 Social Science Quarterly, 1241-1262 (2006). 
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the English-language proficiency of immigrants. For immigrant children in 

Head Start, there were significant positive effects for those whose mothers 

had less than a high school education. Similarly, Gormley, 16  in a study of the 

effects of Oklahoma's pre-K program on Hispanic children that controlled for 

age and other demographic variables, found that there were significant 

improvements in pre-reading, pre-writing, and pre-math skills. Moreover, the 

Hispanic students whose parents spoke Spanish at home or who were born in 

Mexico benefitted the most. Students whose teacher spoke Spanish appeared 

to benefit more than other students. 

d. Tutoring 

Odden, Picus, et al. 17  found that individualized tutoring, by licensed 

teachers, is one of the most powerful and effective strategies in assisting 

students who need extra help to meet state standards. Slavin, Karweit, and 

Wasikis  and Wasik and Slavin 19  described the positive effects of one-to-one 

tutoring in several early childhood programs, including Success for All 

("SFA"), programs designed for LEP students. In the SFA model, the tutor 

teaches a 90 minute reading class and then tutors three children per hour for 

16  Gormley, The Effects of Oklahoma's Pre-K Program on Hispanic Children. Paper 
presented at the Annual Meeting of the Association for Public Policy Analysis and 
Management (Washington, D.C. 2007). 
17  Supra at n.4. 
18  Slavin, Karweit, & Wasik, Preventing Early School Failure: Research Policy and 
Practice, Boston, MA: Allyn & Bacon (1994). 
19  Supra at n.14. 

18 



the rest of the day. The tutoring must be comprehensive, must improve the 

quality of instruction, must employ certified teachers, and must be one-to- 

one, according to the authors. Cheung and Slavin 2°  have also described 

positive results from the one-to-one "Descubriendo la Lectura" program, a 

Spanish language Reading Recovery model. 

e. School-Coordinated Student and Family Support 

Studies have shown that family support programs can help increase 

families' knowledge of appropriate academic behavior, student and family 

responsibilities, and school expectations. 21  Newcomer programs that provide 

orientation for immigrant ELL students, along with additional staff, such as 

tutors, counselors, and native language support for parents are also 

important—as well as community liaison personnel, health care workers, and 

social workers, as they can help students focus on learning. Every school 

with ELL students needs bilingual personnel because students and their 

families need to be able to communicate with the school and to be 

understood. The Spanish version of SFA, "Lee Conmigo," has prevention 

and intervention components, whereby every school establishes a Solutions 

Team that links students, families, educators, and community resources 

20  Cheung & Slavin, Effective Reading Programs for English Language Learners and 
Other Language-Minority Students, Bilingual Research Journal, 29:2 (2005). 
21 Supra at n.11. 
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together in support of children's academic achievement. In addition, studies 

have also shown that a strong commitment to parental involvement, which 

included workshops for parents that focused on math and science, has a 

positive effect on ELL student achievement. 22  

f Technology 

Computers are an integral part of education today. A study by Gandara 

and Rumberger23  showed that they are a critical resource for ELL students, as 

they allow students to increase learning at their own pace and also provide 

the students the opportunity to help them catch up outside of class or school. 

g. Professional Development 

High quality, ongoing professional development programs have 

repeatedly been demonstrated as essential to successful school programs for 

ELL students. Gandara and Rumberger found that a must-have is a sufficient 

number of bilingual teachers in a school with specific knowledge about the 

structure of language and the use of assessments to measure language. 24  

22  Chamot, Implementing the Cognitive Academic Language Learning Approach 
(CALLA), Arlington, Virginia, Bilingual Research Journal, 19 (2005). 
z3  Supra at n.11. 
24  In a recent California study, schools that had greater than expected success in teaching 
ELL students were, in part, characterized by their use of assessment data in both content 
and language proficiency, as well as a teaching staff with strong content knowledge and 
training in curriculum programs. Williams, Hakuta, Haertel, et al., Similar English 
Learner Students, Different Results: Why Do Some Schools Do Better? A follow-up 
analysis, based on a large-scale survey of California elementary schools serving low-
income and EL students, Mountain View, CA: Edsource (2007). 
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According to a study by Spaulding, Carolino, and Amen, 25  professional 

development should include supporting teachers in gaining competency in a 

variety of instructional approaches that enable students to develop language 

skills and academic literacy. The need for ongoing professional development, 

and, in particular, the need for close collaboration between English 

acquisition and content teachers, resource specialists, and district content area 

supervisors is also an important part of program implementation for 

successful math and science programs, according to Chamot. 

h. Professional Support 

Related to professional development is professional support for 

teachers, with a significant focus on the teaching of ELL students. Gandara 

and Rumberger26  found that a school staff members' ability to share their 

expertise is a key element. This requires that teachers and administrators have 

time to engage in support activities on a weekly basis. Resource teachers and 

mentor teachers with particular skills in teaching ELL students can also 

provide ongoing professional support. One such area of support is that of 

assisting teachers in understanding linguistic and cultural differences between 

immigrant students and school officials, differences that can lead to 

misdiagnosis of ELL students as students with disabilities. There is also a 

25  Supra at n.12. 
26 Supra at n.11. 
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need for schools to design early intervention programs, create assistance 

teams and make certain that assessment instruments are valid for use with 

ELL students. 27  A more recent study by Calderon 28  found that it makes a 

significant difference to teacher and student outcomes to have continuous 

teacher support with well-trained coaches. The study described a 

comprehensive training approach that includes 15-20 days a year of training 

in English and in the native language, weekly coaching and feedback, 

professional development for coaches and administrators, shadowing by 

coaches and administrators, teacher learning communities and follow-up 

refresher workshops. 

L Adequate Materials 

It is self-evident that all students need books and other curricular 

materials. According to Gandara and Rumberger, 29 for ELL students, there is 

a need for an even greater variety of instructional offerings. Schools serving 

ELL students need libraries and materials that span more than one language, 

many grades, and many reading levels. 

27  Supra at n.12. 
28  Calderon, Innovative Policies & Practices for Developing Teachers to Work with 
English Language Learners, Presentation at Educational Testing Service (2008), available 
at www.ets.org/Media/Conferences  and_Events/pdf/ELLsympsium/Calderon.pdf.  

29 Supra at n.11. 
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H. Recent State Supreme Court Decisions Support the District 
Court's Findings 

After examining the meaning of the Education Clause, the District 

Court noted that this Court, in Lujan v. Colorado State Board of Education, 

649 P.2d 1006 (1982) ("Lujan") had recognized a definition from the 

Washington Supreme Court: 

A general and uniform system, we think, is, at the present time, 
one in which every child in the state has free access to certain 
minimum and reasonably standardized educational and 
instructional facilities and opportunities to at least the 12 th  grade 
. . . and with access by each student of whatever grade to acquire 
those skills and training that are reasonably understood to be 
fundamental and basic to sound education. 

Lobato I, 218 P.3d at 372, n. 16 (citing Lujan, 649 P.2d at 1028) (Erickson, 

J., specially concurring) (quoting Northshore Sch. Dist. v. Kinnear, 530 P.2d 

178, 202 (Wash. 1975)). 

Of relevance to this brief, the Washington State Supreme Court 

subsequently declared that the education clause requirements, as most 

recently defined by the legislature, included the program requirements of the 

Basic Education Act, a legislatively created remediation assistance program, 

the transitional bilingual education program, a special education program, 

and certain transportation services. McCleary v. State of Washington, 269 
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P.3d 227, 234 (2012). 3°  Other programs were not considered part of the basic 

education requirements, e.g., food service programs and extracurricular 

activities. Id. 

There is a Transitional Bilingual Education ("113E") mandate in the 

Washington State statutes, W.A.C. § 392-160-010 , which contrasts with the 

permissive nature of the program statute in Colorado. There, school districts 

must provide TBE to eligible students unless one or more of the limited 

exceptions of W.A.C. § 392-160-040 apply. The school district must detail in 

its yearly application the number of limited English proficient students who 

will be in each form of acceptable program, and this application is scrutinized 

by the Washington Department of Education. Moreover, all basic education 

teachers receive training on methods of instructing limited English proficient 

students. 

A recent court decision from the Wyoming Supreme Court reached 

similar results in State of Wyoming v. Campbell, 19 P.3d 518 (Wyo. 2001). 

Relevant here is the way the Court treated the legislative response to the 

educational needs of limited English proficient students. 31  The formula for 

30  Recognizing the significant litigation history, and recognizing that the legislature had 
taken strides in enacting legislation to address the deficiencies found by the trial court, the 
Washington Supreme Court retained jurisdiction "to monitor implementation of the 
reforms" of the most recent legislation [that had incorporated the TBE requirements]. 
McCleary, 269 P.3d at 261. 
31  The Court referred to them as limited English-speaking (or "LES") students. 
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supplemental funding for LES students, developed by consultants, and 

adopted by the legislature, was 

[W]hen certain concentrations of these students occur in a 
district, extra resources, such as bilingual aides and teachers are 
needed. Without any evidentiary support [the consulting 
company] recommended additional funding where such students 
exceed 20 students per grade level or 25 percent of the 
schoolwide ADM ["Average Daily Membership"]. Then,based 
upon experience in Connecticut, the funding was proposed and 
adopted at 1.15 times the number of identified students, or 
approximately$900 per student. Given the lack of evidence that 
$900 reflects the actual additional costs and the relatively small 
amount of funding likely to be required to cover those costs, 
actual reimbursement of identifiable, legitimate, state-approved 
costs, such as bilingual teachers,more appropriately meets the 
standard established in Campbell. 

Id. at 546-47. Since evidence was lacking as to the actual costs of educating 

LES students, the constitutional requirement was not met. Since the state 

admitted that no programs were over-funded, if additional funds were 

needed, they would have to come from other programs, which would reduce 

their funding levels to below cost. The same problem in making adjustments 

in the funding formula held true with other at-risk students; funding for 

economically disadvantaged youth ("EDY"), as they were referred to, and 

LES students could not be justified because they "do not reflect the cost of 

adequately educating these students." Id. at 547. "The state is directed to fund 

the actual and necessary costs of EDY and LES students, subject to state 

oversight." Id. The Court added that, until such time as the state developed an 
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accurate funding distribution system, it had to provide funds based on actual 

cost reimbursements, as the Court would not "allow the needs of at-risk 

students to be ignored or other students to be denied a complete education 

because a school's funds must be diverted. . . ." Ici. 32  

A 2005 decision by the Kansas Supreme Court in Montoy v. State of 

Kansas, 120 P.3d 306 (Kan. 2005), also found that the Kansas Constitution's 

education clause, art. 6, § 6, was violated by its then latest school funding 

statute. 33 The Court found that the legislature's own definition of a suitable 

education was not met. Districts found themselves using local money that 

was dedicated for extra expenses to finance general education. 120 P.3d at 

310. In considering whether the legislature made suitable provision for the 

finance of education, the lower court found that "the fmancing formula was 

not based upon actual costs to educate children, but was instead based on 

former spending levels and political compromise." Id. Because there was not 

a cost analysis, the court said that the formula "distorted the low enrollment, 

special education, vocational, bilingual education, and the at-risk student 

32  Other iterations of the Campbell litigation have occurred since this decision, but none 
has disturbed the legal principles set forth here concerning the need to fully-fund the costs 
of educating limited English proficient and other students in need of special services. A 
decision in October 2001 ("Campbell III") reaffirmed that the issue of the court's power to 
oversee the education clause of the Wyoming Constitution was not a political question left 
solely to the discretion of the legislature and executive branches of government. 32 P.3d 
325, 331-32. 
33  Kansas School District Finance and Quality Performance Act ("SDFQPA"), K.S.A. 72-
6405 et seq. 
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weighing factors." Id. The Court concluded that there was substantial 

evidence to reach the conclusion that the "legislature has failed to 'make 

suitable provisions for finance' of the public school system as required by art. 

6, § 6 of the Kansas Constitution." Id 

These recent cases support the trial court's decision that the needs of 

English Language Learners need to be addressed and funded at levels that 

meet their needs. 

CONCLUSION 

For the reasons set forth herein, PJU and CABE, as amici curiae, 

respectfully urge this Court to affirm the decision of the trial court below. 
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